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RAPPORTS JUDICIAIRES REVISES 


DE LA 


PROVINCE DE QUÉBEC. 


ACCEPTATION DE SUCCESSION. 
Cour DE CIRCUIT, Québec, 21 janvier 1865. 
Présent : TASCHEREAU, Juge. 


LAVOIE, Demandeur, vs. LEFRANÇOIS, Défendeur. 


Jugé: 1° Qu’un héritier collatéral ne peut faire des actes d'acceptation 
avant la renonciation d’un héritier en ligne directe. 

2° Qu’un héritier collatéral ne sera pas considéré comme ayant fait 
des actes d'acceptation, avant d’avoir eu connaissance de la renonciation 
de l'héritier pins proche. 

3° Qu’aucun acte fait par un héritier après sa renonciation à la succes- 
sion, ue peut être considéré comme un acte d’héritier,parce qu’il ne peut 
plus accepter une fois qu’il a renoncé. 


Le Demandeur poursuivait le Défendeur pour une balance 
d'un compte de marchand (£14 14 0) due au Demandeur par 
feu Louis-Célestin Lefrançois. Le Demandeur alléguait: 1° 
Le mariage de Louis Lefrançois et de Marie-Louise Bacon, le 
20 novembre, 1804,au Chateau-Richer : 2° que, de ce mariage 
étaient nés Louis-Célestin, Joseph et Ferdinand Lefrançois : 
3° que Louis Lefrançois était décédé le 30 janvier, 1837 : 4° 
que Louis-Célestin Lefrançois, un de ses fils, était décédé le 2 
juin 1861, sans avoir fait de testament, ne laissant que Marie- 
Louise Bacon, sa mère, et ses deux frères, habiles à se dire et 
porter héritiers des biens par lui délaissés : 5° que Marie-Louise 
Bacon avait renoncé à la succession de son fils, laquelle succes- 
sion était échue à Ferdinand Lefrançois, Défendeur, frère de 
Louis-Célestin Lefrancois,et que le Défendeur avait appréhendé 
seul les biens de ladite succession et se les était appropriés ; 
6° que partant il était devenu responsable des dettes passives 
eréées par Louis-Célestin Lefrangois, 7° que ce dernier était, 
lors de son décés, endetté envers le Demandeur en la somme 
réclamée. A cette action le Défendeur plaida que, par acte fait 
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& Québec, devant Guay et confrére, le 25 juillet, 1861, il avait 
renoncé & la succession de son frére, Louis-Célestin Lefrancois, 
et qu'il n'était pas responsable des dettes de la succession. 
L'acte de renonciation de Marie-Louise Bacon est en date du 
11 juillet, 1861. De la part du Demandeur, on prouva qu'im- 
inédiatement après la mort de Louis-Célestin Lefrançois,le Dé- 
fendeur avait payé les frais de sépulture de son frère, et s'était 
emparé de certains effets appartenant au défunt, tels que 
hardes, etc. Ces effets étaient de peu de valeur, vu que tous les 
meubles de Louis-Célestin Lefrançois avaient été depuis pea 
saisis et vendu par autorité de justice. Il avait été, de plus, 
prouvé qu'entre le 29 juin et le 10 juillet, 1861, le Défendeur 
était allé chez plusieurs débiteurs de son frère défunt et s'était 
fait consentir des billets promissoires payables à lui-même, 
pour de faibles montants dus à son frère, pour honoraires 
comme notaire, et comme régistrateur du comté de Montmo- 
rency. Aucun acte subséquent n'avait été prouvé, à l'exception 
que le Défendeur, dans le cours de l’été de 1861, était allé au 
Greffe de la Cour de Circuit, à Québec, retirer les argents qui 
ne se donnent qu'aux héritiers des notaires défunts. Le Défen- 
deur prouva qu'il était caution de son frère, comme régistra- 
teur du comté de Montmorency, et qu'il avait intérêt à faire 
des actes conservatoires ; que c'était sa mère, Marie-Louise 
Bacon, qui avait distribué les effets, lors de la mort de Louis- 
Célestin Lefrancois, et que le Défendeur n'en avait eu que sa 
part conjointement avec d’autres membres de sa famille. 
TASCHEREAU, juge : Le droit français est très sévère au 
sujet de la responsabilité des héritiers qui s’immiscent dans 
une succession et font des actes d'acceptation. On interprète 
contre eux la moindre démarche dans le sens d’une accep- 
tation. (1) Mais, dans la présente cause, il y a lieu à distinguer. 
Les actes faits par le Défendeur, depuis la mort de son frère 
jusqu'au 11 juillet 1861, date de la renonciation de sa mère, 
ne peuvent être des actes d'acceptation, car c’est un principe 
“ qu'on ne peut faire acte d'héritier sans être héritier.” 
mère du Défendeur n'ayant pas encore renoncé, le Défendeur 
ne pouvait accepter la succession, n'étant qu’héritier collatéral. 
On n’a prouvé aucun acte direct depuis le 11 juillet jusqu'au 
25 juillet 1861, et, d'ailleurs, qui est-ce qui montre que pen- 
dant cet intervalle, le Défendeur ait eu connaissance de cette 
renonciation de sa mère ? Tous les auteurs s'accordent à dire 
qu'un héritier plus éloigné ne peut être censé vouloir accepter 
une succession avant de savoir que l'héritier plus proche a 
renoncé. (2) Ainsi, avant la renonciation de sa mère, le Défen- 


(1) V. art. 656 C. C. 
(2) Lebrun, Successions, liv. 3, ch. 8, secs. 1-2-3-7-13. 
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deur est censé avoir agi comme I’agent de celle-ci dans les 
actes qu'il a faits; cette renonciation faite, on ne peut pré- 
sumer que le Défendeur en ait eu connaissance avant sa 
propre renonciation, le 25 juillet 1861; après sa renonciation, 
il ne pouvait plus accepter la succession. Il est prouvé, d’ailleurs, 
que le Défendeur avait les plus grands intérêts à faire des 
actes conservatoires, étant intéressé comme caution de son 
frère à ne pas laisser perdre et dissiper les biens et les créances. 
Mais il y a plus. Les faits de la cause font voir que si quel- 
qu'un s'est immiscé, c’est bien la mère du Défendeur, qui, 
avant sa renonciation, et étant l’héritière la plus proche, a pris 
sur elle-même de distribuer à divers membres de sa famille 
les effets du défunt qui étaient restés chez lui. Ces actes de sa 
part sont suffisants, sous le droit que j'ai cité, pour constituer 
une acceptation. Or,si elle a accepté,sa renonciation subséquente 
devait être sans effet. Je suis donc clairement d'opinion que 
le Défendeur ne peut-être tenu responsable des dettes de la 
succession de son frère, Louis-Célestin Lefrançois. JUGEMENT: 
Action déboutée, avec dépens (15 D. T. B. C., p. 145.) 

FOURNIER et GLEASON, pour le Demandeur. 

TACHEREAU, H. T., pour le Défendeur. 

CHAMBERS, conseil du Défendeur. 





RECOURS DU REGISTRATEUR CONTRE LE SHERIF POUR CERTIFICAT. 
QUEEN’S BENCH, APPEAL SIDE, Québec, 19 juin 1867. 


Before DuvaL, Chief-Justice, DRUMMOND, BADGLEY 
and MONDELET, Justices. 


LAMBLY et al., Appellants, and QUESNEL, Respondent. 


Jugé: Si le Shérif a ordonné le certificat du Régistrateur avant la 
vente, la disposition de la cl. 28 du c. 36 des S. R. B. C. que, dans le cas 
de ventes par le Shérif, les frais de ce certificat seront pe és à même les 
deniers reçus par lui ne le libère pas de toute responsabilité personnelle 
quant à ces frais, ci les deniers par lui ainsi reçus sont insuffisants 
pour les payer. (1) 

The Plaintiffs, executor’s of the last will and testament of 
John Robert Lambly, deceased, in his lifetime registrar of the 
county of Megantic, brought suit against Defendant, sheriff of 
the district of Arthabaska, for the recovery of $128.25, alleged 
to be due by Defendant to the estate of Lambly, for the price 
and value of certain registrar's certificate shewing the hypo- 
thecs and mortgages registered against certain properties taken 
in execution mentioned in the bill of particulars annexed to 


(1) V. art. 1716 C. C. 
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the declaration, which the sheriff had demanded of him under 
the provisions of the statutes in such case provided; which 
certificates, after the necessary searches for information, Lam- 
bly had prepared, and for which he was entitled to the sum 
demanded. The Defendant demurred to this action, assigning 
the following causes : 1. That he was a public officer and that 
the present action was brought against him in that quality ; 
2. That the late Lambly was a public officer and that the 
services for which compensation was claimed, if rendered at 
all, were rendered by him in his quality of a public officer ; 
3. That, by the 26th section of the cap. 36, Con. Stat. L. C., it 
was enacted that, whenever the sheriff of any district received 
a writ of execution de terris, he should obtain and deposit, 
with the return to such writ, the registrar's certificate shew- 
ing the claims, hypothecs and mortgages registered against 
the property seized and taken in execution ; 4 That it appear- 
ed, by the declaration, that the services alleged to have been 
rendered by the late Lambly to Defendant, were rendered in 
accordance with the provisions of the act above cited ; 5. That, 
although it appeared, by the declaration, that the certificates 
for which compensation was claimed, were prepared for 
Defendant, in his quality of sheriff, it did not appear that the 
Defendant had ever received any part of the moneys belong- 
ing to Lambly for the preparation of said certificates ; 6. That 
Defendant could only be held responsible for money which 
he had received, and that it was not alleged that he had 
received any ; 7. That Defendant, was not personally respon- 
sible for the amount sought to be recovered from him. 
CAMPBELL, for Plaintiff, cited the case of Stevenson vs. Bos- 
ton reported in 3 À. J. R. Q., p. 85, in which it was 
held “In an action by the printer of the Quebec Gazette, 
“ published by authority, against the sheriff, for the price of 
“ advertisement of legal sales inserted in the said Gazette : 
«That the latter is alone liable, and that there is no privity 
“ of contract between the printer and the Plaintiffs at whose 
“ suits the properties advertised were brought to sale.” And 
this seeins to be the proper view to take of the question, for 
the law relating to.this matter points out the manner in which 
the registrar's certificate is to be produced, and this law would 
seem to muke it a contract between the sheriff and the regis- 
trar, since the sheriff alone can call upon the registrar to per- 
form the duty required. If the law were not so, great incon- 
venience and injustice might result, as the sheriff has the 
means to cover himself from loss, whereas the registrar has 
none, there is no privity of contract between the registrar 
and the Plaintiffs, and if the law were to deny the registrar 
a remedy against the sheriff it would deny him all remedy 
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whatever. It is true that this may seem hard on the sheriff, 
but it is one of the contingencies of his office, and he must 
look to the legislature to relieve him from it. 

MaALOUIN, for Defendant: To maintain their action en droit 
Plaintiffs should have alleged that Defendant received the 
fees due for the certificates, if this had been alleged, Defen- 
dant would have been enabled to establish the contrary under 
his plea to the merits; but the declaration contains no such 
allegation, and Plaintiffs seem to rely entirely upon the fact 
that the sheriff demanded the certificates to establish his lia- 
bility for their value. But they are not founded in law in 
taking th s view of the case, for the sheriff entered into no 
contract with the registrar to prepare these certificates ; when 
he demanded them, he simply fulfilled the provision of law 
which say: “that every sheriff having an execution shall 
“ procure and file with his return to the writ a certificate of 
“the proper registrar, &c.” (1) We find, in the same statute, 
sec. 28, that the costs of the registrar’s certificates shall, in 
case of Sheriff's sales, be paid out of the inoney levied by the 
sheriff, but, in the case mentioned in Plaintiffs declaration in 
this cause, the certificates, although demanded by the sheriff 
were not furnished by the registrar and were in fact not filed 
with the sheriff's return, the sheriff could not, therefore, make 
any charge for them; and, being deprived of his right to 
charge for these certificates, through the neglect of the regis- 
trar to furnish him with them, he cannot now be called upon 
to pay Plaintiffs their value. 

STUART, Justice: The demurrer is not founded. The ques- 
tions raised by that plea might very properly be brought up 
upon the merits of the case, when Defendant will have every 
opportunity of shewing either that sales never took place, 
that he never received the money claimed from him, or that 
from some or any other cause, he is not liable to Plaintiffs 
for the amount for which he is sued. JUDGMENT : “ The Court 
considering that the défense au fond en droit to Plaintiffs’ 
declaration is unfounded in law, the same is hence disinissed 
with costs. The Defendant by perpetual exception pleaded 
Plaintiffs’ action could not be maintained : 1° “ Parceque John 
Robert Lambly, représenté par les Demandeurs, a toujours 
négligé et refusé de fournir et livrer au Défendeur les certifi- 
cats mentionnés en la déclaration des Demandeurs et au 
compte y annexé.” 2° Parce que Lambly, ayant refusé de 
fournir lesdits certificats au Défendeur, au temps et de la ma- 
nière voulue par la loi, le Défendeur fit son rapport à la cour 
de ses procédés sur les différents brefs d'exécution à lui adres- 


(1) Con. Stat. L. C., cap. 36, sec. 26, sub-sec. 2. 
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sés, sans avoir pu obtenir les certificats voulus par la loi. 
8° “ Parce que le Défendeur, lors de la demande de certificats, 
agissait en sa qualité de shérif et n’a fait en cela qu'obéir à la 
loi, et que, partant, il n'est pas personnellement tenu envers 
les Demandeurs au paiement de la somme réclamée, ni d'au- 
cune partie d’icelle.’ . 

CAMPBELL, for Plaintiffs: The statute which renders it in- 
cumbent upon the Sheriff to obtain the certificates is C. S. 
L. C., cap. 36, sec. 26, sub-sec. 2: “ But the Sheriff having the 
execution shall procure and fyle with his return to the writ, 
a certificate of the proper Registrar such as is mentioned in 
the seventh and eighth sections of this Act, and made up to 
the day of sale ; and the ten years mentioned in the seventh 
section shall be reckoned from the day of sale” And further 
it is provided by the 2nd sub-sec. of sec. 28 of the same act: 
“ The costs of any Registrar’s certificate, in the case of the 
“ deposit of money in matters of Confirmation of Title, shall 
“be reimbursed to the party having disbursed them, out of 
“the money so deposited ; in the case of Sheriff's sales, they 
“ shall be paid out of the money levied by the Sheriff.” The 
pretension that, because the Sheriff is a public officer and 
bound to demand the work, and, therefore, not liable, is not 
sustainable. He had the funds in his hands,therefore,he ought 
to pay the Registrar; if he had no funds in his hands, he 
ought not to have asked for the certificates. By asking for 
these certificates, he has established and made a contract bet- 
ween himself and the Registrar. If it were not so, to use the 
words of Day, J., in Stevenson et al. vs. Boston et al. (1) 
“ great injustice as well as inconvenience might result, as the 
“ Sheriff has the means to cover himself froin loss; whereas 
“ the printer has none; there is no privity of contract bet- 
“ ween the printer and the Plaintitfs, and if the law were to 
“ deny the printer a remedy against the Sheriff, it would deny 
“ him all remedy whatever.” Substitute here the word “ Re- 
gistrar” for the word “printer,” and we have on identical 
case. The Sheriff, besides having the means of protecting him- 
self, by not asking for the certificate when he has not suffi- 
cient proceeds in his hands from the sale to meet payment for 
the same, has further his action against the Plaintiff in the 
cause in which the certificates are demanded, for payment of 
any disbursements he may have been put to for them. The 


(1) Dans une action intentée par limprimeur de la Gazette de Québec 
contre le shérif du district de Montréal, pour le coût d'annonces de vente 
publiées dans ladite gazette, il a été jugé: que le Shérif seul est responsable 
et qu'il n'existe aucun contrat entre l'imprimeur et les parties à la poursuite 
desquelles les immeubles saisis sont décrétés. (Sterenson et autres vs. Boston 
et autres, C. S., Montréal, 13 octobre 1851, Day, J., SMITH, J., et Mow- 
DELET, J., 3 KR. J. BR. Q., p. 85.) 
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Registrar, on the other hand, has no such recourse ; there is 
no privity of contract between him and the Plaintiff in the 
cause. In Emond vs. Vaillancourt, (1) it was sought, on mo- 
tion for an attachment, to compel the Registrar to furnish his 
certificate without Leing paid before hand, but the Superior 
Court, at Arthabaska, decided he was not bound to do so. 

LÉGARÉ, for Defendant: The statute says that in the case 
of Sheriff's sales, the costs of the certificate shall be paid out 
of the money levied by the Sheriff, and it could never have 
been intended to make him personally liable, whether he had 
funds or not, merely because he ordered the certificates, us 
was incumbent upon him. 

Le 21 janvier 1867, la Cour Supérieure, à Québec, TASCHE- 
REAU, J., rendit le jugement suivant: “ La Cour, considérant 
que les Demandeurs, malgré la dénégation du Défendeur, ont 
prouvé tous les items de leur compte de particularités, à l'ex- 
ception du premier, au montant de deux piastres, sauf toute- 
fois la livraison au Défendeur des certificats d’hypothéques, 
formant lesdits items ; considérant, néanmoins, que feu 
John Robert Lambly, ci-devant Régistrateur du Comté de 
Mégantic et représenté par les Demandeurs, a refusé de four- 
nir et livrer au Défendeur les divers certificats d’hy pothéques 
mentionnés au compte de particularités, quoiqu'ils eussent été 
régulièrement demandés par le Défendeur, en sa qualité de 
Shérif, et que ce refus de Lambly, suivant l’aveu oral fait par 
les parties, lors de l'audition au mérite, a été fondé sur le droit 
que prétendait avoir Lambly de ne livrer les certificats que 
sur paiement immédiat d'iceux par le Défendeur, droit que 
cette Cour déclare n'avoir pas appartenu à Lambly ; considé- 
rant que les Demandeurs n'ont pas prouvé qu'ils eussent, 
même à l’époque de l'institution de leur action contre le Dé- 
fendeur, filé aux divers dossiers les divers certificats d’hypo- 
thèques susdits, et n'ont pas offert de les livrer et filer; con- 
sidérant que les Demandeurs n'ont ni allégué ni prouvé que 
le Défendeur eût perçu aucun denier de la vente des im- 
meubles par lui saisis et vendus, et à l'égard desquels les cer- 
tificats avaient été par lui demandés, suffisants pour payer les 
certificats; considérant, au contraire, qu'il appert que ce n’est 
que le huit janvier, 1863, que le Défendeur a reçu des deniers, 
et que, de cee deniers, il n'avait qu'un montant très Hmité et 
insuffisant pour payer les certificats, savoir, une somme de 
£13 17 10; considérant qu'en autant l’action des Demandeurs 
est prématurée; considérant de plus, qu’un Shérif, en de- 
mandant des certificats d'hypothèques à un Régistrateur, aux 
fins d'une vente judiciaire d'immeubles, ne contracte en loi, 


(1) S. C. Arthabaska, No. 379 of 1864, STUART, J. 
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aucune responsabilité personnelle vis-à-vis du Régistrateur, 
si ce n'est celle de rembourser la valeur des certificats, s’il en 
a les deniers, au moins après que les certificats d’hypothéques 
auront été produits au dossier, avec une note de leur coût, et 
qu'il aura été constaté qu'ils sont réguliers et suffisants; la 
cour renvoie l’action des Demandeurs, avec dépens, sauf à se 
pourvoir en temps et lieu; et considérant que le Défendeur a 
nié, sans raison, tant par sa plaidoirie que par ses réponses 
aux articulations de faits des Demandeurs, avoir fait à Lam- 
bly la demande des certificats, et qu'il ne pouvait raisonnable- 
ment ignorer ce fait, ce qui a obligé les Demandeurs à le 
prouver à grands frais, la cour condamne le Défendeur à 
payer aux Demandeurs tous les frais de l'enquête par com- 
missaire enquêteur qu'ils ont été obligés de faire, et tous les 
frais y relatifs, à être taxés, lesdits frais devant être com- 
pensés jusqu'à concurrence de ceux que le Défendeur a droit 
de réclamer sur le renvoi de la présente action, la balance des 
frais devant être réclamée par exécution, ou autrement par 
celle des présentes parties en faveur de laquelle cette balance 
existera. 

CAMPBELL, for Appellants: The sheriff relies upon C. S. 
L. C., chap. 36, sec. 28, which provides that in the case of 
sheriff’s sales the costs of the certificate shall be paid out of 
the money levied by the sheriff, but the statute does not com- 
pel him to order the certificate before the sale. The requirement 
that the certificate shall be made up by the registrar to the 
day of the sale, and procured and filed by the sheriff with his 
return to the writ, implies that it is to be procured between 
the sale and return ; and if ordered before the sale, the sheriff 
cannot protect himself from personal liability by saying the 
levy wus insufficient to defray the cost. As the sale precedes 
the day of the return, the sheriff always knows what proceeds 
he has in hand from the sale to meet the costs of the certifi- 
cate ; and should he not have sufficient, cuz bono demand the 
same. If there should be so little funds as not to cover the 
registrar's certificate, the hypothecary creditor cannot be 
affected injuriously by its not having been demanded ; there 
would be nothing to distribute. But, in this case, the sheriff, 
on the 21st October, 1862, sold, in virtue of a writ of vendi- 
tiont exponas, property in one of the causes for which he 
demanded certificates, Beaulac vs. Atkin’s, for £48 5s. The 
return of this writ, under which he levied, was only made on 
the 8th January, 1863. Thus, under the law, he was only obliged 
to procure from the registrar the certificate in that case for 
the 8th January, 1863 ; it was ready long before. The sheriff 
had in his hands, for a period of two months and eighteen 
days, more than sufficient to pay the registrar ; and yet, though 
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obliged to procure the certificate, he satisfies himself by order- 
ing the same from the registrar and when notified of its being 
prepared, he refuses to pay for it. 

LÉGARÉ, for Respondent: Le jugement prononcé par la 
Cour de Circuit comporte au long, dans ses considérants, toutes 
les raisons pour lesquelles l’action des Demandeurs en Cour 
Inférieure devait être renvoyée, et maintient la prétention de 
l’Intimé, qu'un shérif, en demandant des certificats d’hypo- 
thèques à un régistrateur, aux fins d’une vente judiciaire 
d'immeubles, ne contracte en loi, aucune responsabilité per- 
sonnelle vis-à-vis du régistrateur, si ce n’est celle de rembourser 
la valeur des certificats, s’il en a les deniers, au moins après 
que les certificats d’hypothéques auront été produits au dossier, 
avec une note de leur coût, et qu'il aura été constaté qu'ils 
sont réguliers et suffisants. La preuve de l'Intimé constate que 
les certificats n’ont pas été livrés, et qu'il n’a perçu des produits 
de la vente des immeubles par lui saisis et vendus aucuns 
deniers suffisants pour payer lesdits certificats. 

DuvaL, Chief-Justice : If the sheriff had conformed to the 
law, he would have been entitled to its protection ; but, instead 
of waiting for the sales, to see whether there was sufficient 
money levied to pay for the certificates, he ordered them 
before hand and is personally liable. 

JUDGMENT : The court, seeing that Defendant in the Circuit 
Court, Respondent in this court, did not conform to the 
requirements of the provincial statute by him referred to in 
support of his plea of perpetual exception, and cannot, there- 
fore, claim the protection given by the said statute to sheriffs 
acting as therein stated ; and seeing, moreover, that Defendant 
is personally liable for the payment for the work and labor 
and services performed by Lambly, in his lifetime, registrar 
of Megantic, at the instance and request of Defendant, and 
that, in the judgment pronounced by the Circuit Court dis- 
missing Plaintiffs’ action there is error ; this court, &c. Judg- 
ment reversed. (15 D. T. B. C,, p. 148 et 17 D. T. B. C., pp. 41 
et 264.) 

CAMPBELL, LANGLOIS and HAMILTON, for Appellants. 

LÉGARÉ, for Respondent. 
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SAISIS-ARREF AVANT JUGEMENT.— EXCEPTION A LA FORME. 
Circuir Court, Quebec, 25 octobre 1864. 
Before STUART, Justice. 


ASSELIN, Plaintiff, vs. Kemp, Defendant. 


_ Jugé: Que les faits énoncée dans un affidavit pour saisie-arrét avant 
eme (Li ne peuvent être révoqués en doute par une exception à la 
orme. (1 


STUART, Justice: The present action, for the recovery of 
$42.00, has been commenced by a writ of saisie-arrét simple, 
issued upon Plaintiff's affidavit that Defendant was secreting 
his estate, debts and effects, with intent to defraud, &c. To 
this action Defendant has produced an exception péremptotre 
à la forme, not alleging any objection to the form of the writ, 
nor to the manner of its execution, but traversing the fact 
sworn to in the affidavit of Plaintiff, that Defendant was 
secreting his estate, debts and effects. So far back as 1811, (2) 
the Court of King’s Bench, at Quebec, presided over by that 
accomplished lawyer Chief-Justice Sewell, decided that the 
facts sworn to in an affidavit for a saisie-arret could not be 
traversed by an exception à la forme, and this decision has 
regulated the practice in this district from that time until, 
I believe, the present day. The law establishes that, when an 
affidavit in a given form is made, a writ of suisie-arrét may 
issue ; the mere compliance with the requirements of the law 
is all that can be required; if the facts sworn to are false, 
the party making it is liable criminaliter, and under certain 
circumstances civiliter, but there can be no issue raised in 
the cause upon those facts. Such was the law also with 
reference to the capias ad Respondendum, and, until the 
recent statute permitting the facts upon which it issues to 
the traversed, there was no remedy in that case either, the 
law has been changed in so far as the capias is concerned, 
but has been left as it was in reference to the saisie-arrél. 
Under these circutnstances, I feel myself bound by the law, 
and by the construction of fifty years put upon it by the 
Courts of this district. In the case of Préfontaine and Pré- 
vost, (3) the Court of Appeals ruled: “Qu’un débiteur saisi- 


(1) V. art. 819 et 854 C. P. C. 


(2) On doit invoquer une irrégularité dans l'aflidavit sur lequel est basé 
le capias par une motion et non par une exception à la forme. (BARNEY 
vs. HARRIS, C.B.R., Québec, 10 juin 1811, 1 R.J.R.Q., p. 134.) Même dé- 
cision dans la cause de PATTERSON vs. HART, C.B.R., Québec, 1811, 1 R. 
J. KR. Q., p. 134. 


(3) 5R. J. R. Q., p. 454. 
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arrêté, en vertu d’une saisie-arrêt avant jugement, ne peut, 
par aucune défense ou dénégation des allégations d'un affida- 
vit donné pour obtenir une saisie-arrêt, forcer le Demandeur 
à prouver la fraude du Défendeur; et que l’affidavit de la 
partie suffit pour constater la fraude, etc.” this is sound doc- 
trine and consistent with the well established jurisprudence 
of this district. I am quite aware that a judgment has been 
rendered, in appeal, allowing such a pleading as the present 
at Montreal, (1) but it is a question of pleading, and one that 
each Court has a right to regulate for itself, and I should be 
very sorry to see any innovation upon a practice of such long 
standing, and that rests upon so sure a foundation of law as 
the practice of this dictrict upon this head. Æxception à la 
forme dismissed with costs. (15 D. T. B. C, p. 191.) 

TASCHEREAU, H. T., for Plamtiff. 

HEARN, M., for Defendant. 


DISTRACTION DE FRAIS.—TAXE DE TEMOINS. 
Cour SUPÉRIEURE, Arthabaska, 13 mars 1865. 
Présent : POLETTE, Juge. 


BEAUCHÈNE, Demandeur, vs. PacauD, Défendeur, et DESPRÉS, 
Tiers-saisi, et LECLERC, Distrayant. 


Jugé: 1° Que le procureur a droit d’inclure dans son mémoire l’alloca- 
tion aux témoins de sa partie, lorsqu'il a obtenu distraction de dépens, 
de s’en faire payer par la partie condamnée aux dépens, et même de 
prendre exécution en son nom pour cette allocation. 

2° Que la partie qui a obtenu gain de cause peut prendre exécution 
pour les dépens distraits À son procureur, s’il apparaît d’un paiement 
par lui fait à tel procureur, ou d’un désistement de celui-ci, ou de son 
consentement à ce qu’une telle exécution soit prise au nom de son 
client. (2) 

POLETTE, Juge : Le 9 avril, 1863, le Demandeur fait émaner 
un bref de saisie-arrét en main tierce, après Jugement, pour 
£6 5, balance des frais taxés à £24 9 9. Le 12 mai suivant, le 
tiers-saisi déclare devoir un certain montant au Défendeur. 
Le 20 du même inois, le Défendeur conteste la saisie-arrét, par 
deux plaidoyers. Le premier est une exception péremptoire, 
par laquelle il dit: 1. Que Charles Leclerc était le procureur 
du Demandeur saisissant; que le jugement rendu le 21 mars, 
1863, lui a accordé distraction des dépens, et que, conséquem- 
ment, la saisie-arrêt devait être faite en son nom, et non en 


(1) Leslie et al. and Molson’s Bank, 13 R.J.R.Q., p. 310, 12 R.J.R.Q., p. 286 
et 11 R.J.R.Q., p. 77. 


(2) V. art. 482 C. P. C. 


12 RAPPORTS JUDICIAIRES REVISES 


celui du Demandeur. 2. Que, lors de |’émanation du bref de 
saisie-arrêt, le Défendeur ne devait rien au Demandeur, ni à 
son procureur, en vertu du jugement, ayant payé tous les frais 
auquels il avait été condamné, à Leclerc, comme le constate le 
reçu de ce dernier, en date du 23 mars, 1863. 3. Que le tiers-saisi 
ne devait rien au Défendeurlorsdel’émanation du bref de saisie- 
arrêt ni depuis, et qu'il ne lui devra rien. Il conclut: 1. à ce qu'il 
soit déclaré que,le 23 mars, 1863, ila payé tous les frais auxquels 
le jugement le condamnait, à Leclerc, qui en avait obtenu dis- 
traction ; 2. à ce qu'il soit déclaré que, lors de l’émanation du 
bref de saisie-arrét, le tiers-saisi n'avait rien dans les mains, 
soit en argent, meubles ou effets, appartenant au Défendeur ; 
3. à ce qu'il soit, en outre, déclaré que ce bref a été émané 
illégalement et sans-aucun droit, et à ce que la suisie-arrêt 
faite en vertu d'icelui soit déboutée avec dépens. Le second 
plaidoyer est une défense au fond en fait. [l est établi par 
l'articulation de fait du Défendeur, et par la réponse du De- 
mandeur, que distraction des dépens auxquels le Défendeur 
avait été condamné par le jugement du 21 mars, 1863, avait 
été accordée à Leclerc. Le Demandeur admet aussi, dans la 
même réponse, que le Défendeur a payé à Leclerc tous les 
frais de l'action, excepté cependant le montant de la taxe des 
témoins dans la cause. Le Défendeur produit un reçu de Leclerc 
en date du 23 mars, 1863, conçu dans les termes suivants : “ Recu 
‘ de C. A. Pacaud le montant de mes honoraires et déboursés 
“ en cette cause, dont quittance finale.” Ce reçu est admis par le 
Demandeur. Ce reçu est en termes bien formels ; il paraît com- 
prendre tous les dépens et contient une quittance finale. Le 11 
avril suivant,le Demandeur fait certifierun mémoire de frais, fait 
signifier avis au Défendeur qu'il le présentera le 28 pour être 
taxé, et, de fuit, il est tuxé ce jour là à £24 9 9, compris 16s 
pour la signification de l'avis et pour le certificat du proto- 
notaire. Le Demandeur produit son præcipé pour obtenir le 
bref de saisie-arrêt, par lequel il ne demande ce bref que pour 
le montant de lu taxe des témoins, laquelle est de £4 19 8, et 
de la signification des subpcenas, pour laquelle il est chargé 
13s 4d, en tout £5 13, et, cependant, le bref est pour £6 5, si 
on ajoute à la première somme celle de 16s pour signification 
de l'avis de taxation, et pour le certificat du protonotaire, on 
obtiendra un total de £6 9, ainsi l’une est plus faible, et l'autre 
plus forte, que la somme portée au bref. Notons que le coût 
du bref, qui est de 8s, est à part. La cour vient au troisième 
moyen d'exception, qui consiste à dire que le tiers-saisi ne 
devait rien au Défendeur, et que le bref n'aurait pas dû émaner 
pour saisir entre ses mains. La déclaration du tiers-saisi qui 
dit devoir un certain montant au Défendeur, est une réponse 
péremptoire à ce moyen et l’ané tit. D'ailleurs, le Défendeur 
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qui est présumé par la loi avoir un grand intérét de payer 
ses dettes, ne peut pas être reçu à dire que le tiers-saisi ne lui 
doit rien, il n’a pas d'intérêt à faire valoir ce moyen, puisque 
la saisie-arrét a pour but de le faire acquitter. Ce moyen ne 
peut être valablement employé que par le tiers-saisi qui a un 
grand intérêt de ne pas se laisser condamner, s'il ne doit rien. 
L'intérêt est la mesure des contestations et des défenses 
comme il l'est des actions, personne ne peut poursuivre, ni 
défendre, ni contester, s’il n'a pas intérêt à le faire. Venons 
maintenant au second moyen d'exception, que le 23 mars 1863, 
le Défendeur a payé à Leclerc tous les frais auxquels il avait 
été condamné. La cour l’a déjà dit: le reçu est en termes bien 
formels ; il paraît comprendre tous les dépens, honoraires et 
déboursés ; 11 contient une quittance finale, et Leclerc avait 
obtenu distraction de dépens. Mais, dit le Demandeur, la taxe 
des témoins est à eux, et peut être prélevée par voie d’ex- 
écution à leur demande, car la taxation est un jugement en 
leur faveur. Ainsi ils ne doivent pas, il ne peuvent pas entrer 
dans le mémoire du procureur, parce qu'il ne pouvait pas se les 
faire accorder par distraction ; et, d’ailleurs, il n'avait pas 
mandat pour les recevoir. Ce raisonnement a beaucoup de 
force, il faut l'avouer, et il faut un intérêt bien puissant pour 
empêcher qu'on ne le suive, écoutons ce qu’en dit un auteur 
que nous connaissons tous, et qui est d'un grand poids dans 
les matières de pratique. (1) “ Lorsqu'un procureur n'est pas 
“ payé de ses frais, par son client, et craint de ne pas l'être, il 
“ demande que ces frais ou ce qui lui en est dû, sil a été payé 
“ d'une partie, soient distraits des autres condamnations à 
“ prononcer en faveur de sa partie, et qu'ils lui soient adjugés 
“ comme les ayant frayés et déboursés. Cette demande s'appelle 
“à cause de ce, demande en distraction de dépens.“ Le pro- 
“ cureur a intérêt de la former pour plusieurs raisons: la 
“ première, parce que si l'autre partie veut s'accommoder avec 
“gon client, ou est condamné aux dépens envers lui, elle ne 
“ peut les payer à celui-ci, la demande en distraction valant 
“ une opposition à ce paiement, la seconde, parce que si cette 
“ partie est créancière de celui qui obtient des dépens, elle 
“ peut opposer la compensation jusqu'à concurrence de ce 
“qui lui est dû; mais la demande en distraction y met obs- 
“ tacle, en sorte que celui qui est condamné aux dépens est 
“ obligé de les payer en entier au procureur de celui qui a 
“ obtenu gain de cause, sans pouvoir déduire ce qui lui est dû 
“par celui-ci. Cette jurisprudence parait d’abord contraire 
“aux principes. Dés que la condamnation est prononcée, 
“ quoique la distraction soit faite en faveur du procureur, 


(1) 1 Pigeau, p. 419, liv. 2, part. 3, tit. 2, ch. 4, du jugement. 
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“ cette condamnation n’en a pas moins reposé, ne fût-ce qu'un 
“ instant de raison, sur la tête de son client ; ce dernier étant 
“ débiteur de celui qui est condamné aux dépens, il semble 
“ que la compensation s’est opérée de plein droit, que par con- 
“ séquent la créance des dépens n’existant plus, n'a pu passer 
“au procureur par la distraction. Mais l'intérêt public, devant 
“ lequel les règles les plus justes du droit privé doivent fléchir, 
“ exige que l’on s'écarte de ces principes. Si un procureur qui 
“est obligé de faire de grosses avances pour défendre une 
“ partie pauvre, n'avait pas l'assurance de s'en faire rembour- 
“ser par celui qui succombe, les intérêts des malheureux 
“ seraient souvent négligés, ou peut-être trahis. Si l'on doit 
“ exiger des procureurs de la probité et de l'exactitude dans 
“ Jeurs fonctions, les tribunaux doivent les favoriser lorsqu'ils 
“ se sont acquittés de leurs obligations.” Bioche (1) tient à peu 
près le même langage, en y ajoutant cependant d'autres rai- 
sons qui ont beaucoup de force ; celle-ci par exemple: “.... Il 
“ y a plus, les avances ayant été réellement faites par l’avoué, 
“et non par le client, lavoué est le véritable créancier, 
“le client ne le devient qu’autant qu'il a commencé à rem- 
“ bourser l’avoué. La distraction consacre donc un fait 
“ réel et non une fiction....” La distraction devient donc 
favorable, comme matière d'intérêt public, et d’après le lan- 
gage des praticiens elle comprendrait tous les dépens. Il n'est 
pas d'usage, la cour doit le reconnaître, que le procureur 
débourse la taxe des témoins, cependant la chose peut arriver, 
et même elle est arrivée m’a-t-on dit. Un témoin refuse de se 
rendre à l'audience, ou y étant arrivé, il ne veut pas répondre, 
avant qu'on lui ait payé ses frais de voyage, le client est pauvre 
et incapable de payer, ou il est absent, ou même demeurant en 
pays étranger. Le procureur a confiance dans sa cause, et voit 
que son client va la perdre faute de procéder à son enquête, ou 
bien encore il voit ses déboursés déjà faits en danger d'être 
perdus s'il n’y ajoute ceux de témoignages, il paie ce témoin. 
Est-ce qu'on lui refusera de lui passer cette allocation en taxe 
comme déboursés par lui? La chose serait injuste. Les cita- 
tions suivantes ne devront pas laisser de doute sur la question : 
“ Entin la distraction est favorable, elle est utile non-seule- 
“ment aux officiers ministériels, mais encore aux citoyens 
“ pauvres qui, sans cette ressource, se trouveraient exposés 
“ souvent à manquer de Défenseurs : aussi de tous temps 
‘“ a-t-on écarté les obstacles qui auraient pu en empécher les 
“ effets.” (2) “ Dans l'espèce, les frais réclamés par l'avoué 
“ distractionnaire comprenaient des déboursés pour honoraires 


(1) 3 Dictionnaire de Procédure, pp. 98 et 99, No. 202, vbo. Dépens, 8 4. 
(2) Bioche, faco ctato, à la fin du n° 222 
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“ d'expert et enregistrement d’arrét, qui s’élevaient à plus de 
“ 2,000 fr., arrêt de Paris, 15 décembre, 1855.” (1) Ces arrêts 
décident que le procureur qui a payé l’honoraire de l'ex- 
pert à droit de l'inclure dans son mémoire, et que la dis- 
traction lui en est accordée comme pour les autres débour- 
sés. On peut en dire autant pour l'expert comme pour le 
témoin. I! ne veut pas procéder sans s'être assuré d'avance 
ses frais et émoluments, ou il apporte son rapport sous enve- 
loppe scellée et demande qu'on ne rompt pas le sceau avant 
d'avoir déposé au greffe le montant de son compte. Le client 
est éloigné, le terme tire à sa fin et on a intérêt d'avoir un 
jugement le plus promptement possible. Le procureur paye 
le compte de ses deniers, et il ne pourra joindre ce déboursé 
aux autres pour s'en faire payer par distraction ? Le cas que 
la Cour vient de supposer m'est arrivé dans le cours de ma 
pratique. D'ailleurs, et ceci est important, l'expert n'est rien 
autre chose qu'un témoin. On accorderait au procureur le 
remboursement de ce qu'il aurait payé à un témoin parce qu'il 
porte le nom d'expert, et on refuserait d'en faire autant par 
rapport à celui qui étant venu déposer devant la Cour, ne 
porte que le nom de témoin. Ce serait une contradiction ma- 
nifeste. La citation suivante est encore plus décisive : “ Muis 
. “il sera du devoir du protonotaire ou du greffier, à qui de- 
“ mande sera faite d'émaner une exécution au nom de tout 
“témoin pour le montant qui lui aura été alloué comme tel, 
“de s'assurer s'il a été décerné aucune exécution antérieure 
“ pour tel montant, soit à la demande du témoin, soit à celle 
- “de toute partie dans la cause, et toute nouvelle exécution 
“ qui aura été émise pour cet objet sera nulle et de nul effet, 
“si le montant a été prélevé ou s’il a été payé à la partie ou 
“ à son procureur en vertu d'aucune exécution antérieure, ou 
“d'un mémoire de frais dûment acquitté” (2) N'est-ce pas 
là reconnaître que l'allocation d'un témoin peut entrer dans 
les frais accordés par distraction au procureur ? N'est-ce pas 
dire aussi que le procureur peut retirer l'allocation du témoin 
comme son mandataire et en donner valable quittance ? Cette 
clause de notre statut est conçue dans le même esprit de la loi 
qui existait auparavant sur la distraction des dépens, et sert 
à l'expliquer. L’allocation des témoins forme donc partie des 
dépens et frais accordés par distraction à Leclerc; elle est là 
comme déboursés faits par lui, et en donnant un reçu au Dé- 
fendeur pour le montant de ses honoraires et déboursés (sans 
spécifier ce montant) et quittance finale comme l’exprime ce 
reçu, Leclerc a dû recevoir l'allocation des témoins comme le 


(1) Merlin, vbo Distraction ; Arrét de Paris, 30 août 1841. 
(2) Stat. Ref. B. C., ch. 83, sect. 153, sous-sec. 2. 
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reste. S'il ne l'a pas reçue pourquoi ne l’a-t-i] pas dit par une 
réponse spéciale à l'exception, au lieu de répondre générale- 
ment comme il l’a fait, et pourquoi ne l’a-t-il pas prouvé. Et 
puis, Leclerc ne parle de cette allocation de témoins que dans 
son præcipé pour un bref de saisie-arrêt et dans sa plaidoirie, 
et nullement ailleurs, ça ne suffit pas Ce moyen d'exception 
est donc prouvé contre le Demandeur. Le Défendeur prétend 
que la saisie-arrét devait être faite au nom du procureur qui 
avait obtenu distraction, au lieu de l’être au nom du Deman- 
deur. Il est à peine nécessaire de dire que le procureur a le 
droit de prendre exécution en son nom pour les dépens dont 
il a obtenu la distraction. C'est une pratique journalière d’en 

ir ainsi, et c'est légal. Nous allons voir maintenant que la 
distraction n’est qu'une sûreté de plus vour le procureur, et 
qu'elle ne le prive pas du droit de les réclamer de son propre 
client. “La distraction n'ôte pas au procureur l’action directe 
“ qu'il a contre son client pour la répétition de ses frais, soit 
“ que celui qui y est condamné soit insolvable ou de difficile 
“ discussion, soit que le procureur aime mieux s'adresser à 
“ son client; la raison est que la distraction n'est pour le 
“ procureur qu'une sûreté et une facilité de plus pour être 
“ payé, à peu près comme la validité qui est prononcée d'une 
“ gaisie-arrét, n'est, pour le créancier qui l'a formée, qu'une 
‘“ sûreté pour payement de son dû, qui ne l'empêche pas de 
“ poursuivre son débiteur, s’il ne veut ou ne peut poursuivre 
“ ceux entre les mains de qui est formée cette saisie-arrét.” (1) 
Ces citations décident la question qui nous occupe. Si le client 
paye son procureur distractionnaire, la raison, la justice, l'équité 
veulent qu'il puisse les répéter de son adversaire qui y a été 
condamné en sa faveur d'abord, et ensuite à son procureur par 
distraction. Il serait monstrueux qu'il fût obligé de les payer 
à son procureur, sans pouvoir se faire rembourser du débiteur 
condamné. “ Mais si l'avoué a droit de poursuivre contre la 
“ partie condamnée le payement des dépens dont la distraction 
“a été ordonnée à son profit, cela n'empêche pas le client d’être 
“ le débiteur de son avoué et créancier de celui contre lequel il 
“ a obtenu gain de cause : d’où il suit que ce dernier ne peut 
“ exciper de la distraction pour se soustraire aux poursuites 
“ dirigées contre lut par le premier, à moins que l’avoué ne lui 
“ ait notifié la distraction, ou n'ait arrêté entre ses mains,” (2) 
Ainsi Carré et l'arrêt qu'il cite reconnaissent que celui con- 


(1) 1 Pigeau, p. 421; 3 Bioche, Nos. 230 et 231, p. 104, tient absolument la 
même doctrine, et cite Pigeau ; Arréts de Rouen, 13 juin 1846; 1 Chauveau, 
215 ; Rivoire, vbo. Dépzns, No. 11; 1 Bioche, No. 267. vbo. 4 voué. 


(2) 1 Carré, éd. de 1829, p. 317, note 4 ; Arrêt dela Cour de Cassation, du 
25 mai 1807. 
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damné aux dépens distraits demeure encore le débiteur de ces 
dépens, envers celui qui a obtenu gain de cause. “ La partie à 
“ laquelle ces dépens ont été adjugés peut-elle en réclamér elle- 
“ même le recouvrement, après avoir mis son avoué en demeure 
“ de poursuivre l'adversaire ? Pour l’affirmative on dit: la 
“ partie qui a obtenu gain de cause continue d'être débiteur de 
“ son avoué et créanciére de la partie condamnée : elle a donc 
“ droit et intérêt à réclamer les dépens. (1) Toutefois pour la 
“ négative on répond : la partie condamnée ne peut être exposée 
“ aux poursuites simultanées de deux personnes. Celui qui a 
“ obtenu gain de cause doit d'abord rembourser à l’avoué le 
“ montant de l'exécutoire, et après avoir anéanti l'effet du 
“ transport judiciaire, il agira contre le condamné, autrement 
“ la distraction deviendrait illusoire, la délégation qui résulte 
“en faveur de la distraction prononcée à son profit, a lieu en 
‘“ présence de son client; dès lors, l'avoué est à l'instant saisi 
“de la créance, comme s’il avait eu acceptation de transport 
“ fait par le débiteur dans un acte authentique, c’est une sorte 
“ de saisie-arrêt faite par la loi en faveur de l’avoué entre les 
“ mains de la partie condamnée.” (2) Les partisans des deux 
opinions s'accordent en un point essentiel ; la partie qui a obtenu 
gain de cause continue d’étre débiteur de son avoué pour les 

épens, quoique distraits, et créanciers de la partie condamnée. 
Mais les uns ne veulent pas que la partie condamnée puisse 
être exposée aux poursuites simultanées Je deux personnes ; et 
rien nest plus juste; ils disent que celui qui a obtenu gain de 
cause doit d'abord payer à l'avoué le montant de l’exécutoire. 
Ce serait un excellent moyen de délier la partie condamnée de 
l'obligation de payer à l'avoué. IL peut s'en trouver d’autres 
également bons ; le désistement de l’avoué du droit d'exiger ses 
frais de celui condamné à les payer ; le consentement de l’avoué 
que son client prenne exécutoire, car ce consentement serait, 
dans l'opinion de la cour, une renonciation à son jugement de 
distraction, et s'il venait à faire exécuter ensuite en son nom, 
le débiteur lui opposerait avec succès le consentement donné 
à son client. C'est aussi l'esprit de la clause de notre statut 
rapporté plus haut, qui ne permet pas à un témoin de prendre 
exécutoire si la partie en a obtenu un. I] ne parait pas que le 
Demandeur ait payé les frais à son procureur, mais il est bien 


(1) 3 Bioche, No. 228 ; Arréts, de Paris, ler Messidor, an 13; de la Cour de 
Cassation, 25 mai 1807 ; Merlin, ib., §5; Carré, No. 569, elle peut lever un 
exécutoire en son nom, même autorités ; Arrêts d'Angers, 20 décembre, 1848. 


(2) Pigeau, 1, p. 318 ; Chauveau sur Carré, vol. 1, No. 569 bis ; 4 Répertoire 
de Merlin, p. 630, 635, vbo. Distraction de dépens, rapporte l'arrêt de la Cour 
de Cassation du 25 mai 1807, qui maintient un exécutoire de Paris contre 
Ladenx, nonobstant que l’avoué de Paris eût obtenu distraction des dépens 
auxquels Ladeux avait été condamné. 
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établi que celui-ci a consenti à ce que le bref de saisie-arrêt 
fût émané au nom de son client. Son præcipé pour obtenir 
ce bref, et le fait qu’il a occupé pour le Demandeur+et résiste 
pour lui à la contestation de ‘a saisie-arrét, en sont une preuve 
bien satisfaisante. Le Défendeur ne peut donc pas réussir sur 
ce moyen d'exception ; mais la Cour accueille le second, sous 
la condition toutefois que le Défendeur répondra sur le serment 
judiciaire & certaines questions qui lui seront proposées. Ainsi. 
la Cour ordonne, avant faire droit, que le Défendeur com- 
paraisse en cette Cour, à sa propre diligence, le 16 courant, pour 
répondre sur le serment judiciaire à certaines questions qui lui 
seront proposées. (15 D. T. B. C., p. 193.) 

LECLERC, procureur de Beauchène, distrayunt. 

TALBOT et TOUSSIGNANT, conseils. 

PACAUD, procureur du Défendeur. 


i ——  — ——— — — 


CONTRAINTE PAR CORPS CONTRE UN TEMOIN. 
SUPERIOR COURT, Québec, 5 novembre 1864. 
Before STUART, Justice. 
Guay, Plaintiff, vs. BÉGIN, Defendant. 


Jugé: Que la contrainte par corps contre un témoin faisant défaut de 
comparaître ne sera pas accordée, si le témoin a été sommé par un seul 
et même subpena de comparaître pendant trois jours consécutifs, à 
moins qu’il ne soit constaté qu'il a fait défaut pendant les trois 
jours. (1) 

STUART, Justice: This is a motion for an attachment against 
a witness who failed to appear on the first of the three days 
for which he was summoned to give evidence. It is irregular 
to summon a party by one subpoena to appear upon several 
consecutive days to give evidence; and, if is so summoned, 
the Court will not punish him for his default, unless it is for 
his default to appear upon all of the days fur which he was 
summoned. JUDGMENT: Take nothing by motion. (15 D.T.B.C., 
p. 203.) 

DECHESNE, for Plaintiff. 

BOssÉ and Bossé, for witness. 


(1) V. art. 249 C.P.C. 








DE LA PROVINCE DE QUÉBEC. 19 


BAILIPF'S PEES. 
Circuit Court, Québec, 21 juin, 1864. 
Before STUART, Justice. 
CROTEAU, Plaintiff, vs. GINGRAS, Defendant. 


Jugé: Qu’un huissier chargé d’un writ d’exécution, qui, pour des rai- 
sons insuffisantes, ne procède pas sur icelui, n’a pas le droit de récla- 
mer ses honoraires. 


STUART, Justice : This action was brought for the recovery 
of fees alleged to be due on a writ of possession confided for 
execution by Defendant to Plaintiff; Plaintiff did not execute 
the writ according to its exigency, because, said he, of the 
state of health of the wife of the party required to be amoved 
by the writ. The writ of possession was then put into the 
hands of another bailiff and executed, the Court is satisfied 
that Plaintiff ought to have executed the writ, and that his 
omission to do so amounts to misconduct, and that he is not 
entitled to recover from Defendant. (15 D.T.B.C., p. 204.) 

GUILBAULT, for Plaintiff. 

BERNIER, for Defendant. 


CUMUL D’ACTIONS. 
Cour DE Circuit, Arthabasku, 7 mars 1865. 
Présent: POLETTE, juge. — 
PacaupD, Demandeur, vs. Roy, Défendeur. 


Jugé : 1° Qu’nne plainte ne peut se rapporter qu’à une seule matière, 
et non à deux ou plusieurs, et une dénonciation qu’à un seul délit, et 
non à deux ou plusieurs, à moins que la loi sous laquelle l’une ou 
l’autre est faite, ne le permette. 

2° Que si nul délai pour porter la plainte, ow faire Ia dénonciation, 
n’est fixé spécialement par l’acte qui y est relatif, telle plainte ou dénon- 
ciation doit être faite dars les trois mois à compter du jour où la ma- 
tière dont on ee plaint a oiiginé. 


La demande, qui est du 4 avril 1864, signifiée au Défendeur 
le 22 du même mois, est pour le recouvrement : 1° de $111.30 
que le Défendeur se serait fait payer frauduleusement par le 
gouvernement sur le fonds des écoles communes, vers le 20 
février 1863, sur son certificat fait vers le ler janvier 1863, 

ar lequel il aurait faussement déclaré qu'il avait alors recu, 
ond fide, et mis à la disposition des commissaires d'écoles de la 
municipalité scolaire de Saint-Norbert d'Arthabaska, la somme 
de $111.30, égale à la somme afférante à la municipalité seo- 
laire sur les deniers octroyés par la législature pour le soutien 
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des écoles, pour les derniers six mois de l’année 1862, laquelle 
avait été prélevée par cotisation; tandis qu'il n'avait perçu 
que £1 13 7, de sorte que ce certificat était faux ; 2° d'une 
pénalité de pas plus de $40, ni moins de $10, pour s'être ainsi 
procuré frauduleuseinent cette somme de $111.30, sur un faux 
certificat. Le Demandeur fait cette poursuite en qualité d'in- 
téressé à la bonne administration des écoles communes du 
Bas-Canada. Le Défendeur rencontre cette demande par trois 
plaidoyers. Le premier est une défense au fond en droit, fondée 
sur les moyens suivants: 1. Qu'il y a cumul d'actions, et que 
les conclusions ne découlent pas des prémices. 2. Qu'en suppo- 
sant que l’action fût fondée, on aurait dû la porter séparément, 
c'est-à-dire, réclamer premièrement la somme alléguée avoir 
été reçue par le Défendeur du surintendant des écoles pour le 
Bas-Canada, et intenter une autre action distincte et séparée 
pour le recouvrement de la pénalité. 3. Que le Défendeur n'est 
Pract dans aucune des conditions ni obligations voulues par la 
oi. 4. Que le Demandeur conclut à l’emprisonnement et à la 
détention du Défendeur d’une manière péremptoire et absolue, 
tandis que, par la loi, il ne pourrait l'être que vis-à-vis de 
tous, et nullement contre le Défendeur qui est un prêtre et 
ministre de la religion. 5. Qu'il n’est pas allégué dans la 
demande à qui les diverses sommes réclamées devront être 
payées. Le second est une exception par laquelle le Défendeur 
allègue : 1. Qu’é l’époque mentionnée en lu déclaration, il était 
secrétaire-trésorier des commissaires d'écoles; qu'il n'a, en 
aucune façon, fait au surintendant de l'éducation, aucun 
rapport contre l'intention ‘et l'esprit de la loi ; qu'il na 
jamais obtenu frauduleusement de deniers du fonds des écoles, 
mais qu'au contraire il a toujours, par ses démarches, favorisé 
le bien et l'avancement des écoles. 2. Que, pendant le temps 
qu'il a été secrétaire-trésorier, aucun des contribuables, non 
plus que le trésor public, n'a souffert de son administration. 
3. Quil est taux qu'il se soit emparé d’une manière frau- 
duleuse, et à son profit et avantage, de $111.30; que toutes 
les sommes qu'il a perçues comme secrétaire-trésorier sont 
passées au profit de la corporation d'école. 4. Qu'en qualité 
de secrétaire-trésorier, il ne peut être comptable que vis-à-vis 
de la corporation dont il est l'officier, et non vis-à-vis du 
Demandeur. 5. Qu'il y a prescription acquise au Défendeur 
quant à l'amende réclamée de lui. Le troisième est une défense 
en fait, disant que le Demandeur n'est pas habile à voter 
à l'élection des commissaires d'écoles, n'ayant pas payé ses 
taxes ; et qu'il ne peut être intéressé à la bonne adminis- 
tration des écoles. Il allègue, en outre, que les matières et 
choses énoncées en la déclaration sont fausses et non fondées 
en fait. Le Défendeur se plaint qu'il y a cumul d'actions. 
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Qu’une action aurait dû être intentée pour le remboursement 
de la somme reçue frauduleusement, dit-on, du gouvernement, 
et une autre pour la pénalité. La Cour est du même avis. En 
effet, il y a cumul, les $111.30 devaient faire le sujet d’une 
action purement civile, l’action condictio indebiti ; tandis que 
la pénalité devait faire celui d'une poursuite participant du 
civil et du criminel; comment pouvait-on lier ensemble deux 
demandes qui doivent être gouvernées par des principes et 
par des procédures différents ; les principes du droit français 
s'appliquent à l’une, tandis que les principes du droit anglais 
gouvernent l’autre. On ne peut pas même poursuivre, par la 
même action, la punition de deux offenses, malgré que le droit 
anglais s'applique aux deux, à plus forte raison devait-on évi- 
ter de former les deux demandes qu'on a faites par une seule 
et même action. L'acte concernant les devoirs des Juges de 
Paix, hors des sessions, relativement aux ordres et convictions 
sommaires, ch. 103 des Statuts Refondus du Canada, nous 
fouruit une autorité directe sur la question, la section 25 nous 
dit que.. “telle plainte ne se rapportera qu’à une seule ma- 
“ tière, et non à deux ou plusieurs matières ; et telle dénoncia- 
“ tion, à un seul délit, et non à deux. ou plusieurs délits; et 
“ toute telle plainte ou dénonciation pourra être faite ou dé- 
“ posée par le plaignant ou dénonciateur en personne, ou par 
“ son conseil ou procureur ou toute autre personne par lui 
“autorisée à cet effet.” N'oublions pas que cette poursuite, 
qui est faite sous l'autorité de l'acte des écoles, (1) pouvait 
être portée, quant à ln pénalité, devant un Juge de Paix: 
cette Cour et les Juges de Paix ayant juridiction concurrente 
à cet égard. Ainsi les lois qu’aurait suivies un Juge de Paix, si 
la poursuite eût été faite devant lui, doivent gouverner cette 
Cour dans la conduite et dans la décision de la cause. L’auto- 
rité du statut cité ne permettant pas de joindre deux matières 
ou deux délits ensemble dans la même poursuite, et le Deman- 
deur y ayant contrevenu d'une manière directe, son action, 
ou plutôt ses actions ne peuvent pas tenir. C’est ici le lieu de 
dire que le Demandeur .n’a aucun droit ni qualité pour de- 
mander les $111.30 payés au Défendeur, en supposant qu'ils 
l'eussent été sur un certificat faux, ce que la cour n'est pas 
appelée à examiner. La section 126 de l'acte des écoles oblige 
bien de rembourser des deniers obtenus sous de telles cir- 
constances, et la loi donne une action, mais à qui? A 
celui qui a payé, sans doute, et non au premier venu. Si le 
gouvernement a payé au Défendeur des deniers qu'il n'était 
pas tenu de lui payer, qu'il en demande le remboursement, et 
sa demande sera accueillie. Il faudrait une disposition formelle 


(1) Stat. Ref. B. C., ch. 15, sec. 126. 


22 RAPPORTS JUDICIAIRES REVISES 


de la loi pour autoriser tout autre que le gouvernement à 
poursuivre le recouvrement de ces deniers, et une telle dispo- 
sition n’existe pas. La section sur laquelle l’action repose s ex- 
prime d’ailleurs d’une manière assez claire. Après avoir parlé 
du remboursement de deniers frauduleusement obtenus, elle 
ajoute: “ mais il (celui qui a reçu ces deniers) encourra de 
“ plus une amende de pas plus de $40, ni de moins de $10, au 
“ profit du fonds local des écoles, laquelle sera recouvrée sur 
“ Ja poursuite de toute personne intéressée à la bonne adminis- 
“tration des écoles communes.”....les expressions “ laquelle 
sera recouvrée,” se rapportent à l'amende seule et nullement 
au remboursement des deniers reçus. Le Défendeur plaide 
encore que l’action est prescrite. La preuve établit que le Dé- 
fendeur a donné le certificat dont le Demandeur se plaint, et 
que, sur certificat, il a obtenu, Je 23 janvier 1863, du surin- 
tendant de l'éducation, la somine de $111.30; le certificat et 
le reçu pour cette somme sont produits dans la cause, et tous 
deux admis par le Défendeur. Si le Défendeur a commis 
l’offense pour laquelle on le poursuit, ca done été le 23 janvier 
1863, car c'est ce jour-là qu'il a reçu les deniers. Or, ce nest 
que le 4 avril 1864, que la poursuite a été commencée, par 
l'émanation de l’exploit d’ajournement, c'est-à-dire, au-delà de 
quatorze mois après la prétendue offense commise. La cour se 
sert des expressions “ prétendue offense,” parce qu’elle n'a pas 
à examiner si elle était fondée ou non. Le statut cité par le 
Défendeur (1) ne s'applique pas à notre question. Il's'agit la 
de poursuites dans lesquelles les amendes sont accordées à Sa 
Majesté, ou à Sa Majesté et à toute autre personne qui peut 
en poursuivre le recouvrement. Aucune partie de la pénalité 
réclamée ne va à Sa Majesté et au poursuivant; elle va en 
entier au fonds local des écoles. Mais il existe une autre loi 
qui décide en faveur du Défendeur ; elle se trouve dans les 
stat. ref. pour le Canada, ch. 103, déjà cité; celui qui règle 
les devoirs des juges de paix relativement aux convictions 
sommaires, la sec. 26 est en termes aussi clairs que formels : 
“ Si nul délai pour porter la plainte ou faire la dénonciation 
“ n'est fixé spécialement par l’acte ou les actes du parle- 
“ ment relatifs à chaque cas particulier, la plainte sera portée 
“et la dénonciation faite dans les trois mois à compter du 
“ jour où la matière qui fait le sujet de telle plainte ou dénon- 
“ ciation a originé.” Comme l'acte des écoles ne fixe aucun 
temps pour faire la dénonciation, il faut s’en tenir à l’acte dont 
la sec. 26 vient d'être rapportée. Lorsque l'action a été intentée, 
il y avait plus de trois mois que la prétendue offense avait 
originé, puisqu’il.y en avait même au-delà de quatorze. Ainsi 


(1) Stat. ref. Bas-Canada, ch. 108. 
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la limitation plaidée fait un obstacle insurmontable à la pour- 
suite pour la pénalité, car pour le remboursement des $111.30, 
la cour a déjà dit que le Demandeur n'avait pas d'action. Il 
résulte donc de tout ce qui précède que le Demandeur doit 
étre renvoyé de son action. Jugement déboutant le Demandeur 
de son action avec dépens. (15 D. T. B. C., p. 205.) 

PacawD, E. L. pour le Demandeur. | 

TALBOT et TOUSSIGNANT, pour le Défendeur. 


DEPENS. 
Cour DE CIRCUIT, Arthabaska, 7 mars 1865. 
Présent: POLETTE, Juge. 


PACAUD, Demandeur, vs. St. HILAIRE, Défendeur. 


Jugé: Que la Cour de Circuit, dans une action de la juridiction de la 
Cour des Commissaires, n’accordera, sur la confession de jugement du 
Défendeur faite et produite avec les frais de ladite Cour des Commis- 
saires, que les frais de cette dernière cour, particulièrement lorsqu'il 
enrsteet fonctionne une telle cour dans le canton où le Défendeur réside 

POLETTE, Juge: L'action est intentée devant cette cour par 
le Demandeur, demeurant dans le village de Princeville, can- 
ton de Stanfold, contre le Défendeur, demeurant dans la pa- 
roisse de St. Norbert d’Arthabaska, canton d’Arthabaska, 

our le recouvrement de $6.50, montant d’un billet annexé à 
a déclaration. Le Défendeur a produit une confession de juge- 
ment pour la somme demandée, avec les frais seulement de la 
Cour des Commissaires dans le canton de Stanfold, et il 
prouve par témoins que cette cour existe et fonctionne. S'il n’y © 
a pus de Cour de Commissaires dans l'endroit où demeure celui 
qu'on veut poursuivre, on peut l’assigner devant la Cour de 
Commissaires la plus voisine de sa résidence, dans le même 
district, pourvu que la distance n'excède pas dix lieues. (2) Il 
ne parait pas qu'il y ait une telle cour dans la paroisse de 
Saint-Norbert d’Arthabaska, mais il en existe une Jans le can- 
ton voisin, Stanfold, & une distance de moins de dix lieues de la 
résidence du Défendeur, laquelle était compétente à entendre 
et décider la présente cause. Cette cour a bien juridiction con- 
currente avec celle de Stanfold, mais peut-elle condamner à 
plus de frais que celle-ci n'en peut accorder ? “ Dans tous les 
“ cas où une poursuite ou action est intentée devant la Cour 
“ de Circuit, ou devant la Cour Supérieure, contre une personne 


(1) V. art. 479 C. P. C. 
(2) Stat. Ref. B. C., ch. 94, sec. 19. 


24 RAPPORTS JUDICIAIKES REVISES 


“ domiciliée dans les limites de la juridiction d’une Cour de 
“ Commissaires, pour toute cause ou matière de sa compétence, 
“le Demandeur n'aura pas droit de recouvrer une somme de 
“ frais plus forte que celle qui aurait été encourue, si l’action 
“efit été portée devant une des cours établies en vertu du 
“ présent acte.” (1) (L'acte qui permet l'établissement des cours 
de Commissaires). Cette clause est si claire et si formelle qu’il 
n'est pas permis de passer outre. I] existe une autre loi (2) qui 
laisse à la cour le pouvoir discrétionnaire d'accorder plus de 
frais que ne peut le faire une Cour de Commissaires, dans une 
cause de moins de $25, mais c’est lorsque la demande a été 
portée pour un montant de la compétence de cette cour, par 
exemple, et que la somme adjugée se trouve être de la compé- 
tence des Cours des Commissaires ; ce qui n’est pas le cas ici. 
La loi ne permet donc pas d'accorder au Demandeur plus de 
frais que si la demande avait été portés devant la Cour des 
Commissaires de Stanfold. Le jugement est pour $6.50, avec 
intérêt du ler mars, 1864, et les dépens comme de la Cour 
de Commissaires pour la décision sommaire des petites causes. 
(15 D. T. B. C., p. 211) . 
PacauD, E. L, pour le Demandeur. 


ACTION PETITOIRE. 


QUEEN’S BENCH IN APPEAL, Quebec, 20th December, 1864. 


Before Duval, Chief Justice, AYLWIN, MEREDITH, Mon- 
DELET and DRUMMOND, Justices. 


MILLAR, Appellant, and MiLLAR, Respondent. 


Jugé : 1° Que, dans l’espéce, la désignation de la propriété, réclamée 
par action pétitoire, était trop vague et incertaine pour mettre la cour a 
portée d’accorder les conclusions prises. (8) 

2° Que le rapport de commissaires sur réclamations pour terres à 
Gaspé, en vertu de la 59e Geo. III, ch. 3, est titre suffisant au réclamant, 
en faveur duquel le rapport est fuit, pour les propriétés y mentionnées, 
sans lettres patentes, le titre du réclamant étant parfait sans icelles. 


DRUMMOND, Justice : In the year 1819, a statute was passed 
by the legislature of Lower Canada (4) “with a view to 
“ secure the inhabitants of the district of Gaspé in the posses- 
“ sion and enjoyment of theirs lands, which, in the most ins- 


(1) Stat. Ref. B. C., ch. 94, sec. 39. 
(2) Stat. Ref. B. C., ch. 82, sec. 2. 
(3) V. art. 50 C. P. C. 

(4) 59 Geo. III, ch. 3. 
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“ tances” (as it was alleged in the preamble) “ have, from a 
“ wilderness, been cleared and been improved to an advanced 
“ state of agriculture.” In order to effect this purpose, it was 
provided, by section first, that three or more commissioners 
should be appointed : “ to hear and determine all applications 
“ that shall or may be made to them by persons holding and 
“ claiming to hold land, as aforesaid, for grant thereof. under 
“ the great seal of this province, in like manner as the same 
“ might be heard und determined by His Majesty’s executive 
“ council.” By the 5th section of this act, it was further pro- 
vided that, after the observance of certain formalities,“ every 
“such claim shall, by the said commissioners, on receiving 
“ satisfactory proof of the possession and occupation of such 
“ land....be adjudged to be good and valid, to all intents 
“and purposes, and the lands so claimed shall be held and 
“ considered as the property of such claimant, &c.” The 9th 
section required the commissioners to transmit, from time to 
time, to the clerk of the executive council a report of all such 
claims when decided, and, further, declared that the person or 
persons in whose favor they, the commissioners, reported, 
should be considered as entitled to have « grant of the land 
in respect of which such report would be made, and that such 
grant or grants should issue to such person or persons, or to 
his or their heir or heirs, accordingly. On the 25th July, 1820, 
Bernard Castillou and Stephen Castillou, farmers, residing at 
Paspebiac, claimed, before the commissioners appointed under 
this act, two lots of land described in their application ; and 
their claim, after the due observance of the preliminary forma- 
lities prescribed by the statute, was, on the 27th April, 1824, 
duly recommended by the commissioners, and, thereby, to use 
the words of the 5th section of the act,“ declared to'be good and 
valid to all intents and purposes ;” so that, from the date of this 
recommendation,the lands so claimed were “ to be held and con- 
“ etdered as the property of the clarmants” viz: as the pro- 
perty of Bernard Castillou and Stephen Castillou, each for an 
undivided half therein. This property comprized not only the 
lot claimed in this cause, but also all the land designated in 
the letters patent issued in favor of Appellant, and on which 
he founded his action in the court below. From that time, we 
learn nothing concerning Bernard Castillou ; but it is proved 
that Stephen Castillou,designated as Etienne, and also as Ait- 
kin, (the latter being evidently a corruption of the french name 
Etienne) remained in possession of the whole of the property 
until the 8th February, 1839, when he sold to Respondent two 
acres thereof, fronting on Port-Daniel. On the 28th October 
of the same year, Stephen Castillou sold another part of the 
same property to Respondent, containing 334 superficial acres. 
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In the course of the following spring or summer (1840), Res- 
pondent built a house upon one of the parcels of land so pur- 
chased, and has ever since continued to occupy the whole. On 
the 17th October, 1846, Stephen Castillou and Siméon Cas- 
tillou, his son, sold to LeBouthillier and Brothers : “ all that 
“certain lot situate, lying and being in the township of Port 
“ Daniel, bounded on one side by land belonging to William 
“ McDonald and, on the east, by land occupied by William 
“ Millar, in the front range, containing fifty acres, on a front 
“of one and a half acre, bounded in front by the Bay of 
“ Port-Daniel, &c.” : and LeBouthillier and Brothers sold the 
same lot to Appellant, on the 21st October, 1846. On the 28rd 
April, 1862, Appellant obtained a grant from the Crown evi- 
dently founded upon this purchase, although in the Letters 
Patent, the property is designated in a different manner, viz : 
“ The middle and reur purts of lot number ten, in Harbour 
“ Range south, of the township of Port-Duniel, aforesaid ; 
“ the said middle part extending from front to rear of the lot, 
“and being bounded, towards the south east, by one sixth 
“ part of the lot already granted by Letters Patent in favor 
“of William McDonald ; admeasuring four chains, fourteen 
“ links in breath, and containing thirty seven acres in super- 
“ ficies, and the said rear part being bounded towards the 
“ North East by the rear or North East out line of the lot, on 
“one side, towards the South East, by the South Eust side 
“ line of the lot, and on the other, towards the North West, 
“by the middle part above described, admeasuring three 
“chains, seventeen links in breath and containing twelve 
“ acres in superficies. The side lines of the said lot, and of the 
‘parts hereinabove described bearing south twenty four 
“ degrees forty minutes West, astronomically.” In February, 
1853, Appellant instituted against Respondent a petitory 
action, at New-Carlisle, to recover the possession of a portion 
of the lot of land so granted to him, by the crown, and men- 
tioned in his grant which he produced with his action. To this 
action Respondent prended : Ist. By perpetual exception, Pres- 
cription. 2ndly. That he held the portion of land claimed 
under a recommandation of the commissioners of the Gaspé 
Jand claims, under the Statute 59, George III, cap. 3 for 
thirty years; und, 3rdly. That the Letters Patent filed by 
Plaintiff must have been obtained and were, in fact, obtained 
upon incorrect, false and fraudulent statements of Appellant. 
The Respondent also filed a défense en fuit. To this plea of per- 
petual exception Appellantreplied: Ist. That the lot of land men- 
tioned in Appellant's declaration, and patented to him was, at 
the time of the issuing of such patent, crown land, and as such 
belonged to the crown, who had the absolute right to grant 
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the same to Appellant. 2ndly. That the recommendation of 
the commissioners of Gaspé land claims in favor of Bernard 
and Stephen Castillou, did not vest in Bernard and Stephen 
Castillou the lot of land mentioned in the said recommenda- 
tion, but merely reccmmended that a grant should issue for 
the same in favor of Bernard and Stephen Castillou. 3rdly. 
That such recommendation did not take the land in question 
from the crown, but that the said Jand remained crown land 
until the issuing of Letters Patent granting a portion of the 
same to Appellant, should any portion of the lot granted be 
within such. recommendation or recommended claim. 4thly. 
That the sale by the Castillous could not vest in Respondent 
greater rights to the lot of land in question, than the Cas- 
tillous possessed. 5thly. That no prescription could be plead- 
ed against the crown, founded on a supposed possession such 
as alleged in Respondent’s plea. Gthly. That the Letters Pa- 
tent granted to Appellant were justly so granted, und such 
Letters Patent were in full force, and could not be cancelled 
except by the Governor in Council. After proof of the facts 
stated above, the Court below dismissed Appellant's action, 
with costs, for the reasons set forth in the judgment appealed 
from. (1) This judgment ought in my opinion to be confirm- 


(1) The following is the judgment appealed from, rendered by the Supe- 
rior Court, in the district of Gaspé, WINTER, Justice: ‘‘ The court whereas 
it appears by the proceedings and counter claims of the parties, each of whom 
have respectively acquired their rights in the lands in question from Etienne 
Castillou, their common auteur, who held the whole lot under a claim duly 
recommended by the commissioners of the Gaspé land claims, whose rights of 

ion and holding entitled the said parties, respectively, to receive grants 

rom the government of this province of such lands, in accordance with the 
rights of their said auteur, at the times and dates of his transfers legally 
made to each of them ; and, consequently, that such grants, being fonnded 
upon the previous possession by their auteur, and by themselves, are always 
subject to correction as to extent and quantity, whenever adverse rights are 
in existence between individnals againat any part of the lands so granted are 
made to appear; hence the reserve ‘‘ more or less” in the grants; seeing 
that, as far back as the year 1839, Etienne Castillou had sold, not only a cer- 
tain portion of the said lands, from front to rear, unto William Millar, the 
Defendant, but also, by deed of 8th February, in the same year, and 
enregistered nearly two years before the dates of Plaintiff's titles, nearly the 
whole of the front of his said lands, reserving only a passage to the beach, 
Defendant having, from thenceforth and hitherto, enjoyed and possessed the 
same ; wherefore, of right, the sale made by Castillou to the commercial firm 
of LeBouthillier Brothers, and from the latter to James Millar the Plaintiff,. 
could and should only be of the remaining part of the whole lot formely held 
by Castillon ; and, consequently, that any quantity or part of the lot men- 
tioned in the grant or letters patent issued in favour of James Millar interfer- 
ing with the previous rights of William Millar, hath or have been unduly, 
unjustly and illegally obtained ; considering that, although prescription can- 
not be claimed against the crown, yet, the same may he accomplished between 
individuals, with respect to the extent of such rights to claim grants of land 
from the crown as may be founded upon transactions, transfers and adverse 
possezsious between claimants, and that, in the present instance, Defendant, 
previous to the issue of the aforesaid grants of land to Plaintiff, had accom- 
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ed, because : 1stly. The description of the immoveable pro- 
perty claimed by the action, viz: “a certain portion of the 
first described lot” (namely the lot first described in the part 
of the declaration in which the Letters Patent are recited) is 
so vague and indefinite, that, in the absence of a figurative 
plun, it is difficult to conceive how a judgment granting Ap- 
pellant’s conclusions could have been carried into execution ; 
and it is doubtful whether a plea of res judicata could pro- 
tect Defendant against a second action, in which the same lot 
would be correctly designated by giving the metes, bound 
and form thereof, as well as its extent; 2ndly. The designa- 
tion in the patent does not give the Appellant “ Port-Daniel ” 
as its front boundary, although that boundary is given in the 
deed from LeBouthillier and Brothers, by means of which 
Appellant procured this grant, so that, in fact, we have no 
positive evidence before us that the two acres in question 
were ever included or intended to be included therein. The 
difference between the designation in LeBouthillier’s deed and 
the Letters Patent, leads rather to the opposite inference. 
Moreover, no portion of the properties purchased by Respon- 
dent from Etienne Castillou could have been legally included 
in any such grant, inasmuch as all title thereto had passed 
from the crown, and had become vested in Bernard and 
Stephen Castillou, under legislative authority, on the 27th 
April, 1824, the date of the report of the Gaspé land com- 
missioners, as above stated. The objection that no formal 
grant by Letters Patent was ever made to the Castillous of 
the lands claimed by them, is wholly unfounded, for, under 
the provision of the statute, it was from the moment of the 
acknowledgment of their claim by the commissioners that 
they were to be “considered as proprietors,’ not from the 
date of the Letters Patents, the issuing of which was impera- 


plished the prescription of ten years, under title and entre présents, as by him 
claimed ; considering, further, that, even though the prescription were not 
accomplished it appearing that Defendant did possess the plot of land in 
dispute, before the dates of the transfers made by Castillou to LeBouthillier 
Brothers, and by the latter to James Millar, the Plaintiff the same did not 
operate a legal tradition of such disputed plot, without which Plaintiff can- 
not maintain an action au pétitoire ; and considering, lastly, that the whole 
of the lands in question are contiguous; that, although Plaintiff's present 
demand were decided in the affirmative with respect to the plot in diapute, 
there would still remain open the action en bornaye, not only (as appears by 
the evidence) to divide the said plot, but also to settle the whole lateral line 
between the parties ; which action en bornaye would have been sufficient to 
settle all the points at issue, as well as all further difficulties relative to the 
boundaries and extent of the said respective lots of land, thus avoiding a cir- 
cuit of actions and discord, which should be discouraged. All the foregoing 
matters considered, the action of Plaintiff, is hereby dismissed, with coste, 
reserving, as a matter of course, such rights as Plaintiff may have on a bor- 
nage taking place between him and Defendant. 
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tively enjoigned upon the proper officers by the 9th clause of 
the act,.without the intervention of the claimant, who should 
not suffer from the laches of the crown lands department. In 
truth, these Letters Patent were of no value, in so far as the 
title of the claimants was concerned, and would have been 
desirable solely for purposes of greater convenience and addi- 
tional solemnity. Their real title was the report of the com- 
missioners. True, Respondent’s vendor, Stephen Castillou, 
became vested with only one undivided half of these lands, 
but this is not an objection of which Appellant could avail 
himself, inasmuch as he derived his title through the same 
person, some seven years after the latter had sold to Ap- 
pellant; nor would it probably be available to any other 
person, inasmuch as the title given by Stephen Castillou to 
Respondent, was good on the face of it,and has been followed 
by a possession of upwards of twenty years. The fact that 
Siméon Castillou, son of Stephen, was a party to the deed 
given to LeBouthillier Brothers, as one of the vendors, can 
make no difference. For no attempt has been made to shew 
that Siméon represented Bernard Castillou, either as heir, 
legatee or assignee, or that he had ever any right or title to 
the land sold by that deed. In truth, the evidence adduced 
leaves the intervention of Siméon Castillou in this matter, 
and Bernard Castillou’s disappearance from the scene since 
1824, in an equal state of inystery. The Court is unanimous 
mn confirming the judgment of the Court below, with costs. 
(15 D. T. B.C, p. 229.) 
CAMPBELL and HAMILTON, for Appellant. 
CASAULT, LANGLUIS and ANGERS, for Respondent. 
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POURSUITE SUR BILLET PROMISSOIRE PERDU. 
Court OF QUEEN’s BENCH, Montreal, September 6th, 1864. 
In Appeal from the Circuit Court, Bedford. 


Coram Duvat C.J., MEREDITS, J., dissenting, DRUMMOND, 
J., MONDELET, A. J., dissenting, and BADGLEY, A. J. 


JOHN CARDEN, Plaintiff in the Court below, Appellant, and 
JAMES RUITER, Defendant in the Court below, Respon- 
dent. 

In an action upon a lost note it was alleged in the declaration that 
the first instalment of it was payable in September. According to the 
parol evidence adduced, the first instalment was to be paid in Novem- 

r. Held, that the variance was not material. 

2° That such variance was covered by the maker's acknowledgement 
of the note subsequent to his knowledge of its loss. 

3° The payee proved the making and loss of the note by parol testi- 
mony, after first making affidavit himself of its loss. Held that such 
proof was legal and sufficient. (1) 


L'action était fondée sur un billet pour $200, en date du 25 
mai 1860, payable moitié en septembre, alors prochain, et 
moitié dans un an, avec intérét, et en recouvrement d’une 
balance de $143.60, due sur le billet, que le Dernandeur allé- 
guait avoir perdu sur un quai à Montréal, le 26 août 1860, 
lors de l'arrivée du prince de Galles en cette ville, le Deman- 
deur offrant de donner caution que Je Défendeur, moyennant 
paiement, ne serait jamais troublé à raison du billet. Le Défen- 
deur, par ses plaidoyers, admit avoir, à la suite d'un échange 
de chevaux entre lui et le Demandeur, signé et consenti un 
billet au montant de $200 en sa faveur, le 25 mai 1860, et 
payable dans un an; muis il ajoutait que le Demandeur l'avait 
trompé et fraudé, car il avait consenti à payer cette somme 
de $200, à la condition seulement que le cheval qu'il recevait 
en échauge était le “ cheval Dumas ; ” que, dès qu'il s’aperçut 
de la fraude, il offrit de remettre Je cheval au Demandeur, et 
de reprendre son billet, qui était le seul billet ou obligacion 
qu'il eût jamais signé en faveur du Demandeur, mais que le 
Demandeur refusa cette proposition. Le Demandeur produisit 
un affidavit, et plusieurs témoins qui déclarèrent avoir vu le 
billet en question, et entendu le Défendeur promettre de le 
payer, apres qu'il eût eu connaissance de la perte du billet. 
Seulement, 1l y avait une variante entre les jéclarations de 
ces témoins et les allégations du Demandeur, les téinoins disant 
que le premier paiement sur le billet devait être fait au bout 
de six mois, c'est-à-dire, en novembre alors prochain, et non 


(1) V. S. 68 et 69 des S. du C. de 1890, 53 V. ch. 33. 
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en septembre comme I'alléguait le Demandeur. La Cour Infé- 
rieure débouta l’action, jugeant qu'il n'y avait pas preuve 
légale de la perte du billet, et qu'il n’y avait pas identité entre 
le billet perdu et le billet vu par les témoins. Le jugement de 
la Cour de Circuit, dans le district de Bedford, McCorp, juge, 
est comme suit: “ The Court, procecding, in the tirst place, to 
adjudicate upon the motion filed by Defendant on the 12th 
day of February, 1863, tending to reject the affidavit made 
and filed by Plaintiff, on the 7th day of May, 1862, doth 
grant the motion for the reasons set forth in the same ; and, 
further, on the merits: Considering that Plaintiff hath not 
legally proved the loss of the pretended promissory note, or 
any note upon which the action was brought; and, further, 
that the proof of the contents and conditions set forth in the 
said pretended note, are different and contradictory to those 
set forth in Plaintiff's decluration, inasmuch as, in the latter, 
one half was to become due and payable in September, 1860, 
whilst it is proved that payment was to be made in Novem- 
ber, 1860, doth dismiss the present action, saving to Plaintiff 
all legal recourse, &c.” 

MONDELET, Justice, dissentiente : At all times, the judgment 
should agree with the allegations of the declaration, 
aud those allegations which are not to be taken for 
granted should be borne out by the evidence. But, in a 
case such as the present, the court should strictly apply that 
rule, since a good denl depends on the condition of the bargain 
for the exchange uf horses between the parties. Now, there is 
no evidence whatever of the loss of the note, Plaintiff’s affi- 
davit amounts to nothing in that respect, and can make no 
case for him. The whole of the evilence shows there was some 
deception on the part of Plaintiff in the exchange of the horses, 
and it may be quite reasonable to suppose, if not to presume, 
that he may possibly hold back the note, in the apprehension 
of its contents. As to the identity of the note, it is to be borne 
in mind that we are not to divide Defendant's admissions; he 
describes an obligation with conditions and payments at 
periods different from those alleged in Plaintiff’s declaration, 
although he admits it was the only one he had with Plaintiff. 
But, although there way have been only one note, not only 
does it not follow that it is that alleged by Plaintiff, but the 
very contrary must be presumed, since Plaintiff has no other 
reliable evidence of the existence of a note, than the qualified 
admission of Defendant. Chose jugée could not be pleaded nor 
made out. I therefore, think the judgment of the court below 
right in dismissing Plaintiff's action. I do not understand why 
the court below rejected from the record, on motion of De- 
fendant, Plaintiff's affidavit. Surely it could not have teen 
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used as evidence, it must have been put in merely (and I may 
say inutilement) to obtain leave to prove by oral testimony, 
the loss and contents of the note. However, this is a matter 
of very little importance, the main consideration is the dis- 
missal of Plaintiff’s action, which I think was justified. In my 
opinion, the judgment should be affirmed. 

MEREDITH, Justice: The note alleged in the declaration is 
a note for $200, payable one half in September, following the 
date of the note, the other half in one year. Whereas the note 
proved, is a note payable, one half in november following the 
date of the note, and the other half in one year. There is there- 
fore a material difference between the note as alleged, and 
the note as proved. The learned counsel for Plaintiff, admitted 
that a judgment exactly according to the conclusions of the 
declaration would not be right, but contended that we could 
get over the difficulty by not taking into account the alle- 
gation in the declaration causing the variance. The rule on 
this subject, as I understand it, is, that even unnecessary 
allegutions, if descriptive of any material part of a written 
instrument, cannot be treated as surplusage, and this for the 
reason that they affect the identity of the instrument described. 
It seems to be thought that, because the legislature have, by 
recent enactments, allowed errors, such as the one which has 
occurred in the present case, to be amended on easy terms, that, 
therefore, those errors, even if not amended, may be treated 
as unimportant. But, I think the inference to be drawn from 
the recent legislative provisions on this subject is, not that 
the amendment of such errors has been thought unnecessary, 
but, on the contrary, that, being thought necessary, it has been 
facilitated. The rule requiring our judgments to be secundum 
alleguta et probata is still in force ; and, if a party, having 
the power to amend, will not avail himself of that privilege, 
he must be treated as if it did not exist. It has however been 
said that the error is excusable as the note was lost when the 
declaration was drawn up. I readily admit that the loss of 
the note may account for the inaccuracy which has occurred 
in the description of it in the declaration, but it does not ex- 
cuse Plaintift for refusing to amend, when his attention was 
drawn to the error; and here it may be observed that the 
fact of the note being lost, gives Defendant an additional 
interest in having the note correctiy described in the decla- 
ration. Had Plaintiff produced the note, it would have been 
identified by the initials of the officer of the Court; and De- 
fendant, on paying it, would have been entitled to have it. 
But, the note being lost, Defendant is liable to pay on receiv- 
ing security; and, if sureties, by a bond, undertake to hold 
him harmless from a note payable in September, it may be 
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contended that this obligation ought not to be held to extend 
to a note payable in November. Much stress has also been 
laid upon the fact that but one note was ever given by 
Defendant to Plaintiff; and, therefore, it is said, there can 
be no difficulty as to the identity of the note lost. The ans- 
wer is, that the obligation of the sureties would rest exclu- 
sively upon their bond and could not be affected in any way 
by the evidence in a case in which they were not parties. The 
learned counsel who argued the case before us felt, as was 
to have been expected, the difficulty now being considered, 
but contended in effect that, although a judgment exactly ac- 
cording to the declaration would not be right, yet, that the 
misdescription of the note might be treated as surplusage, and 
a correct description given of it in the judgment. But I think 
it more fitting that the error should have been corrected upon 
a motion of Plaintiff to be permitted to amend than by the 
Court, without any application from Plaintiff; and I further 
think that any costs or inconvenience resulting from Plain- 
tiff’s unamended error ought to be borne by him rather than 
by his adversary ; and, as the judgment of the Superior Court 
is in accordance with these views, I think it ought to be con- 
firmed. | 

: Duvat, Juge-en-Chef. Dans un cas semblable, il est permis 
de venir au secours de la partie. Ce n’est pas chose facile que 
de donner une description exacte d'un billet perdu, surtout 
quand il est payable par versements différents. La Cour peut 
suppléer à l’inexactitude de la description, et mettre la vraie 
date d’un paiement,parce que l’erreur,dans ce cas,n’est pas ma- 
térielle. Le Défendeur n’a pas la moindre raison de craindre 
qu'on vienne lui demander une seconde fois le paiement de ce 
billet. 

BADGLEY, J., said: The facts are as follows: The parties 
made an exchange of horses, and Defendant agreed to pay the 
Plaintiff $200 to boot, over and above the exchange. He made 
his note dated at Nelsonville, 25th May, 1860, for that sum, 
payable to Plaintiff or bearer, one half in six months, the other 
half in twelve months, and delivered it to him. In the following 
August, during a visit to Montreal, Plaintiff's pocket-book, 
containing the note in question,was stolen from his pocket,and 
has not since been found. Very shortly after the occurence, 
Plaintiff communicated his loss to Defendant, who, notwith- 
standing, acknowledged his indebtedness, and promised to pay 
the amount of the note. On the 6th October following, he paid 
to Plaintiff on account $31, and, on the 23rd February, 1861, 
he also paid a further sum of $27 on account, at the same time, 
requesting time and indulgence to pay balance due on the 
note. Having failed to fulfil his promise in the time given, 

TOMF XIV. 3 
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Appellant sued Respondent for balance, and by his declaration 
set out his demand, and declared upon the note made and 
dated as above stated for the said sum, payable on half in 
September following, and the other half in one year. Then 
follow allegations of the loss of the note, and that it has not 
since been found; Defendant’s knowledge of the loss, and his 
subsequent acknowledgment of indebtedness; his making to 
Plaintiff the two payments above stated on account, and , 
requesting indulgence to pay the balance remaining due ; and, 
finally, Plaintiff's offer of security to guarantee Defendant 
against any demand for the note. The defense was, lst, want 
of consideration, and also fraud practised by Plaintiff in obtain- 
ing the note ; 2d, the general issue. The first plea was not sup- 
ported and the issue rested therefore upon the défense au 
fond en fait. The Defendant, by his articulations, has admitt- 
ed that there was no other obligation between the parties save 
the note in question ; and Plaintiff has proved the existence 
_of the note as first mentioned above, its loss, Defendant's . 
acknowledgment and subsequent payments on account, &c. ; 
but the proved note differs from the note declared upon in one 
particular, that is to say, by the note proved, the first instal- 
ment was payable in six months, whilst, in the declaration, it 
is alleged payable in September following. There is no other 
variance between the note set out and the note proved. The 
right o* action upon a lost note has been doubted, but such a 
doubt is unfounded. The Appellant filed with his declaration 
his own affidavit of circumstances, stating the loss, etc., not 
as evidence of course, nor could it be taken as such, but simply 
as an indication of his good faith, and as laid down in 12 
Wendell, 173, Bland vs. Nolun, where it was held that “ ex 
“ necessitate, from the necessity and hardship of the case, the 
“ courts allow a party himself to prove the loss or destruction 
“ of a paper preliminary to the introduction of secondary 
“ evidence,” and, further,“ 80 as to repel an inference of frau- 
“ dulent design 1n the loss.” In a case recently decided by the 
Court of Appeals, at its Quebec sittings, of Brown against the 
Corporation of Quebec, in an action for a lost city debenture, 
a similar affidavit made by Plaintiff was filed in that case, and 
was allowed to stand without rejection. Upon the point of the 
proof of the loss requisite to be made, it is laid down that 
“ the holder of such lost note, in an action against the maker, 
“is not by law required to give direct and positive evidence 
“ of its loss or destruction, where he has not produced the note 
“on trial, although it 1s overdue. It is sufficient if he give such 
“ proof as shows that the note cannot be found, or if destroyed, 
“that Defendant cannot afterwards be compelled to pay the 
“ amount to a buna fide holder ; but, in either case, the holder 








Ca 


DE LA PROVINCE DE QUÉBEC. 35 


“must give an indemnity to the maker.” 8 Conn., 431. The 
Plaintiff has sufficiently proved the existence of the note and 
its loss, and Defendant admits this note in question to have 
been the only obligation between them. The sole remaining 
point is upon the variance. Now, it must be remembered that 
the suit is between the original parties (the payee and the 
maker) of the lost note declared upon, although incorrectly in 
one particular, and long after the entire full term of its payment 
had expired, and, moreover, long after the expiration of the 
delay for the payment of the balance of the money stated in the 
note, accorded by the payee to the maker upon the particular 
request made to him by the latter. The real question between 
them is, can Defendant be prejudiced in any way either by at 
once amending the allegation, under order of the court, or by 
describing the correct note in the judgment for the purposes 
of Defendant's indemnity ? But, moreover, the variance is not 
material, and Byles says, “ that the amending power is exer- 
“ cised 80 liberally and beneficially as to cure most instances 
“ of variances in actions or notes and bills. In a case before 
Lord TENTERDEN, the Chief Justice said,“ the object of the act 
“ of Parliament was to prevent a failure of justice from aeci- 
“ dental errors, ete. In England, variances of all kinds are 
“ corrected and amended, as in the amount stated of a note or 
“ bill, Sanderson vs. Piper, 7 Dow}, p. 32, or in the date and 
“ the time it had to run (as in this case) Beckett et al. vs. 
“ Sutton, 10 Law J. 1; Bentzing vs. Scott, 4 Car. and P. 24; 
“ or, in the name of the payee, Parkes vs. Edge, 1 Cr. M., 429. 
‘ The Judge at the trial orders the record to be amended, and 
“ the only question is, can the Defendant be prejudiced in any 
“* way ? Now by our own Statute the Court may in its discre- 
“ tion at any time before the judgment allow any pleadings to 
“ be amended so as to agree with the fact found.” The amend- 
ment could not possibly be refused to Plaintiff under the 
Statute, and it is not easy to doubt that, as between the ori- 
ginal parties to the note, and who are the only parties to this 
suit, wherein Defendant has not pleaded specially against the 
making of the note, or its times of payment, as alleged, and 
has specially admitted that there was no other obligation 
between them, it would seem impossible for the court to den 
that the note proved is indeed and in effect the note alleged, 
notwithstanding tho accidental error in the alleged time of: 
payment. It would seem clear that the amending power when 
exercised in or applied to such cases as this, puts aside the 
strictness of the old rule of the allegata and probata concurr- 
ing, because taking the alleguta as they stand, yet after con- 
tradictory or differing probutu, the amending power actually 
substitutes other allegata in the place of the original, and 
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thereby makes the corrected or amended allegata to be secun- 
dum probata, but not vice versa. Now, as this power of 
amendment is not only a statutory benefit, but also a legal 
practice to prevent a failure of justice, which would ensue 
rom supporting merely formal objections made not to sub- 
serve the actual rights of parties, or to protect them froin pre- 
judice ; the court should not therefore be prevented, especially 
under the proved circumstances and admissions, and the 
manifest bad faith of Defendant's contestation, from main- 
taining the action, under the indemnity offered, by Plaintiff 
giving full security therefor, which is the only rightful and 
legal privilege to which Defendant could be entitled, and by 
stating the note correctly, in its judgment, and ordering the 
indemnity bond to be made in conformity therewith. The 
judgment of the Superior Court dismissing Plaintiffs action 
on the grounds therein stated should not be sustained and 
should be reversed. 
The following was the judgment of the Court of Appeals: 
“ The Court, considering that the lost note, declared upon by 
Appellant, has been sufficiently identified with the note prov- 
ed in evidence to have been made by Respondent to Appel- 
lant, or bearer, for $200, bearing date at Nelsonville, on the | 
25th day of May, 1860, and payable with interest; conside- 
ring that the variance between the allegations of the time of 
payment thereof, in the declaration set out as “ $100 in the 
“ month of September then next, and $100 in one year from 
“ the date of said note,” and the proof thereof, in the evidence 
adduced, “ of one half of the sum of $200, in the said note 
“ mentioned, being payable in six months, and the other half 
“in twelve months from the date thereof,” is not material, 
and has been covered by Respondent’s acknowledgment of 
the note since his knowledge of the loss thereof, and that the 
note was the only note between the parties ; considering that 
the loss of the note has been sufficiently established, and that 
Appellant had a right to demand and have payment of the 
balance of the note, with interest thereon as claimed by him, 
upon his giving to Respondent good and sufficient security 
against any claims against him for payment of the note, or 
any part thereof; considering that, in the judgment of the 
Circuit Court for the district of Bedford, rendered on the 
24th day of February, 1863, rejecting Appellant’s affidavit, 
and dismissing his action, there is error, this court, proceeding 
to render the judgment, which the Circuit Court should have 
rendered, doth condemn Respondent to pay and satisfy to 
Appellant the sum of $143.60 demanded being the balance of 
the note, dated at Nelsonville on 25th May, 1860, made by 
James Ruiter, and payable to John Carden, or bearer, for 
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$200, one half whereof in six months, and the other half in 
twelve months from the date thereof, with interest from. the 
25th day of May, 1860, upon Appellant giving to Respondent 
good and sufficient security to the satisfaction of the Judge of 
the said court, to guarantee Respondent from all claims and 
demands which may hereafter be made against him,for the pay- 
ment of the sum of money in the said note specified, or any 
part thereof, the note in the bond of security to be described 
as in this judgment mentioned, as to the time of payment 
thereof, namely, one half in six months, and the other half in 
twelve months, from the date of said note. (9 J., p. 217 et 15 
D. T. B. C., p. 237.) | 
A. and W. ROBERTSON, for Appellant. 
Cross and LuNN, for Respondent. 


DISTRIBUTION DE DENIERS ENTRE CREANCIERS AYANT HYPOTHEQUE 
GENERALE ET SPECIALE. 


Cour SUPÉRIEUR, Montréal, 2 avril, 1865. 
Coram BERTHELOT, J. 


DELAGRAVE vx. DESSAULES, et DELAGRAVE, Opposant, et DÉNÉ- 
CHAUD, Opposante, et DELAGRAVE, Contestant. 


Juge : Que le créancier qui a une hypothèque spéciale sur l'immeuble 
vendu par décret, a le droit de demander d’être colloqué jusqu’à concur- 
rence du montant prélevé, en par lui donnant caution de rapporter le 
montant des deniers pour lesquels i] sera ainsi colloqué dans le cas où 
les immeubles, non encore saisis et vendus et spécialement hypothéqués 
au paiement de la créance de l’autre Opposant, créancier par hypothèque 
générale, seraient insuffisants pour payer et satisfaire la créance de cet 
autre Opposant. (1) 


L’Opposant Dénéchaud était colloquée pour partie du prin- 
cipal d'une rente lui appartenant en vertu d'un titre du 13 
novembre, 1810, et du titre nouvel du 16 septembre, 184], sur 
l'immeuble saisi et vendu. Le Demandeur et Opposant, Dela- 
grave, contesta cette collocation et, de plus, l'opposition de 
‘Opposante Dénéchaugen alléguant ses titres de créance hypo- 
thécaire, par hypothèque spéciale sur l'immeuble vendu et sur 
aucun autre ; tandis que l'Opposante Dénéchaud n'avait qu'une 
hypothèque générale, en supposant, disait-il, qu'elle efit une 
hypothèque sur cet immeuble, et que, l’hypothèque spéciale 
qu'elle avait sur les autres biens du Défendeur était beaucoup 
plus que suffisante pour lui assurer le paiement de sa créance, 


(1) V. art. 1156, 2024, 2025, 2026, 2027 et 2028 C. C. et 727 et 730 C. P. C. 
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et Delagrave concluait au renvoi de l'opposition, à la réforma- 
tion du rapport de collocation,et subsidiairement à ce que,dans 
le cas où telles conclusions ne lui seraient pas accordées en 
entier, à ce qu'il fût colluqué au lieu et place de l'Opposante 
Dénéchaud, en par lui donnant caution de rapporter les deniers, 
dans le cas où les biens hypothéqués en faveur de l'Opposante 
Dénéchaud se trouveraient insuffisants pour payer intégrale- 
ment sx créance. La cour en rendant son jugement,a cité la cause 
de Laframboise vs. Berthelet et Lynch et ux., Opposants, ci- 
dessous rapportée et la cause de Baby vs. Pothier et Weil- 
brenner, Opposant. (1) Le jugement est comme suit: La cour 


(1) Montréal, 24 avril 1849, CoramRozranp, J. C., Day, J., SMITH, J., 
LAFRAMBOISE el al. vs. BERTHELET, et KERNICK, Curateur, ef LAFRAMBOISE et 
al., Opposants, e¢ LYNCH ef ux., Opposants en sous ordre. Jugé: Que le créan- 
cier d’une rente constituée ne peut en demander le remboursement à raison de 
ce qu’une autre rente constituée qui lui est hypothéquée est remboursée à son 
débiteur par suite du décret forcé de la propriété sur laquelle est assise cette 
dernière rente, s’il a d’ailleurs d’autres À pothéques suftisantes pour assurer 
la prestation de sa rente. La propriété de Fre Bender ayant été acquise par le 
Défendeur et ensuite par lui délaissée, et ayant été vendue au décret sur le 
curateur au délaissement, les Demandeurs, Op ta, réclamaient, par leur 
opposition à fin de conserver, le remboursement d'une rente constituée assignée 
sur cette propriété et formant le prix de la vente de cette propriété qui avait 
été faite par les auteurs des Demandeurs à Frs. Bender, en 1815, en sorte 

u’elle avait été créée in alienatione fundi. Var le rapport de collocation, les 

emandeurs opposants furent colloqués pour £636, 0 0 pour le capital et les 
arrérages de cette rente constituée. Patrick Lynch et sa femme firent une 
opposition en sous ordre de Laframboise et aL, pour la somme de £1,208 9 
2, montant en capital et arrérages d’une rente constituée due par ces 
derniers aux Opposants en sous ordre, par acte reçu le 22 mars, 1828, 
Bédoin, N. P. consenti par les Demandeurs, en faveur des Opposants en 
sous ordre, et par lequel ils constituérent en leur faveur une rente annuelle 
de £60, en considération de la somme de £1000 qu'ils avaient reçue lors du 
contrat. Par cet acte, plusieurs immeubles étaient hypothéqués à la pres- 
tation de cette rente de £60. Laframboise et al,, contestèrent cette opposition 
en sous ordre, quant au remboursement du capital de £1,000 seulement, pour 
les raisons suivantes : ler, parce que les Demandeurs -opposants n'étaient 
en déconfiture ; 2me, parce que le capital de cette rente n'était pas exigible ; 
3me, parce que les Opposants en sous ordre avaient d’autres hypothèques sufii- 
santes sur les immeubles qui y étaient spécialement désignés. Lynch et al., 
répondirent spécialement que ce remboursement de la rente due à Laframboise 
et al., par suite du décret, diminuait les sûretés des Opposants en sous ordre, 
et avait pour effet d'ouvrir en leur faveur le recours en remboursement du 
principal de leur rente constituée, et que le fait qu'il existait d'autres immeubles 
affectés au paiement de leur rente, ne pouvait pas être un moyen de faire re- 
pousser leur opposition en sous ordre. Le jugement de la cour fut rendu comme 
suit : ‘‘ La cour après avoir entendu lesdits Demandeurs et opposants, Alexis 
Laframboise et Maurice Alexis Laframboise et Patrick Lynch et Mary Murphy, 
son épouse, Opposants en sous ordre desdits Alexis Laframboise et Maurice 
Alexis Laframboise, sur la contestation élevée par ces derniers sur l'opposition 
en sous ordre desdits Patrick Lynch et sa femine, rejette la réponse en pre- 
mier lieu plaidée par les Opposants en sous ordres, Patrick Lynch et son épouse, 
et maintient la contestation, excepté quant aux arrérages de la rente constituée 
réclamée par les Opposants en sous ordre.” 

Dans la cause de Baby vs. Pothier, no 1273, à Montréal, en 1841, à la Cour 
du Banc du Roi, une opposition fut admise le 13 novembre 1841, par Pyke 
J. B. R., de la part de KR, C. Weilbrenner ef ux., le 13 novembre 1841, et qui 
s’opposaient à la vente de certains immeubles du Défendeur, à la poursuite de 
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après avoir entendu Cyrille Delagrave et Josephte Reine Déné- 
chaud, tant sur la contestation faite par Delagrave à l'oppo- 
sition de Josephte Reine Dénéchaud, qu’au rapport de colloca- 
tion et de distribution. Considérant qu'il appert par la procé- 
dure, que, par acte du 15 avril, 1852, reçu devant O. Desilets 
et confrère notaires, il y a eu entre J. Bte. Germain, d’une part, 
alors propriétaire en possession de l'immeuble suisi, et, d'autre 
part, avec les divers co-seigneur, propriétaires de la seigneurie 
dont relevait alors en censive ledit immeuble, la commutation 
de tous droits seigneuriaux sur icelui aux termes de la 8me 
Victoria ch. 42, pour la considération de la somme capitale de 
£755, restée affectée et hypothéquée sur ledit immeuble, pour 
la sureté d'une rente perpétuelle de £51 6, ce qui eut l'effet 
d'en faire un franc aleu roturier, exempt des hypothèques 
invoquées par l'Opposante comme lui étant acquise par suite 
des actes du 13 novembre, 1810, et du 16 septembre, 1841, 
pour ne lui laisser l’exerc.ce de ces hypothèques que sur le 
capital susdit de £755, capital de ladite rente perpétuelle ainsi 
que sur les autres biens seigneuriaux affectées par les débiteurs 
de l'Opposante à la sureté de sa créance par les deux actes du 
13 novembre, 1810, et du 16 septembre, 1841. Considérant que, 
si ledit immeuble, comme franc aleu roturier, est aucunement 
affecté et hypothéqué à la créance de l'Opposante, ce ne peut 
être, que par suite de l’hypothèque générale consentie par le- 
dit acte de L. A. Dessaules, titre nouvel du 13 septembre 1841, 
sur tous ses biens alors présents et futurs, pour la sûreté de la 
rente constituée pour laquelle le titre nouvel était donné et 
consenti. Considérant que les droits que peut avoir l'Opposante 
de faire valoir ses droits et hypothèques sur le capital susdit 
de £755, représentant ladite rente perpétuelle consentie par 
J. Bte. St. Germain, pour représenter les droits seigneuriaux 
dont il a obtenu la commutation par l’acte du 15 avril, 1852, 
ne soppoeent pas à l'exercice des droits de Delagrave, tels 
qu il les réclame,et aux offres qu'il faitdans et par ses moyens 
de contestation de donner caution à l'Opposante. Considérant 
que Cyrille Delagrave n’a hypothèque que sur l'immeuble 
vendu et dont le produit est maintenant devant cette Cour, 


la Demanderesse qui avait nne hypothèque générale sur tous les biens du Dé- 
fendeur, tandis que les Opposants n'avaient qu’une hypothèque spéciale sur 
ces immeubles saisis et annoncés en vente. Les Opposants alléguaient que, si 
ces immeubles étaient vendus avant que les fiefs Delanaudière et Marie-Anne 
fussent discutés, et qui pouvaient rapporter au moins £20,000, de manière à 
faire vendre tous les biens immeubles du Défendenr en même temps, les créan- 
ciers antérieurs en hypothèque générale les empêcheraient et les priveraient 
du droit d’étre payés sur les seuls immeubles affectés à leur hypothèque ; en 
sorte qu’ils concluaient à la discussion des autres immeubles du Défendeur 
affectés à l’hypothéque générale de la Demanderesse et offraient de lui avancer 
les deniers nécessaires à cette discussion. Les parties ayant transigé sur leurs 
droits, cette opposition n’eut pas de suite, 
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pour la sûreté et le paiement de sa créance, et, qu'à ce titre de 
créancier hypothécaire, par hypothèque spéciale, il a le droit 
de demander d'être colloqué pour et jusqu'à concurrence du 
montant prélevé en satisfaction et paiement des créances hy- 
pothécaires qu'il invoque en son opposition, en par lui donnant 

nnes et suffisantes cautions judiciaires à l’'Opposante de lui 
rapporter le montant des deniers pour lesquels il sera collo- 
qué, dans le cas où les biens qui ont été spécialement hypo- 
théqués à sa rente, tant en capital qu'arrérages, par les actes 
du 13 novembre, 1810, et du 16 septembre, 1841, seraient 
insuffisants pour payer et satisfaire ladite rente constituée 
qu'elle réclame, tant en capital qu'intérêt, ainsi qu'il l'offre 

ans et par sa contestation. La Cour ordonne et adjuge, en 

conséquence, que le rapport de collocation soit amendé et ré- 
formé ainsi que ci-dessus prescrit. (9 J., p. 89.) 

Dorion et Dorion, Avocats du Demandeur et Opposant 
Delagrave. 

JODOIN et LACOSTE, Avocats de l'Opposante Dénéchaud. 


MANDAMUS. 
Cour SUPÉRIEURE, St. Hyacinthe, 5 avril 1865. 
Coram LORANGER, J. 


VITAL PIGEON vs. LA CORPORATION DE LA PAROISSE DE 
SAINT-JEAN BAPTISTE, DANS LE COMTÉ DE ROUVILLE. 


Jugé : 1o. Que le lieu des séances du Conseil Municipal ayant été fixé 
et choisi, de facto, dans un certain endroit, dans la municipalité, lors de 
l'organisation primitive du Conseil, en août 1855, il n’était pas néces- 
saire qu’un règlement fut passé, pour déterminer le lieu des séances en 
cet endroit, et que le lieu, ainsi fixé et choisi, était le siége légal du 
Conseil depuis cette époque. (1) 

20. Que le Bureau du Secrétaire-Trésorier du Conseil Municipal eat, 
d’après la loi, fixé au lieu des eéances du Conseil Municipal, sans qu’il 
soit nécessaire de le déterminer, par règlement ou autrement. (2) 


Cette action demandait l'émanation d’un Bref de Manda- 
mus, à l'effet d'enjoindre à la Corporation de la paroisse de 
Sairt-Jean-Baptiste de tixer, par un règlement, dans un en droit 
quelconque dans la municipalité de cette paroisse, le lieu des 
séances du conseil local de cette paroisse, et de fixer en même 
temps le lieu où devait se tenir le bureau du Secrétaire- 
Trésorier de ce conseil. L'action alléguait que ce conseil 


(1) V. art. 141 C. M. 
(2) V. art. 171 C. M. 
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n'avait jamais fait de règlement pour fixer son lieu de 
séances, et n'avait jamais non plus fixé le lieu où devait 
se tenir le bureau du Secrétaire-Trésorier; le Demandeur 
alléguait même que le Secrétaire-Trésorier tenait son bureau 
dans un endroit, dans la municipalité, autre que le lieu des 
séances du conseil, tandis que, d’après la loi, il était obligé de 
tenir son bureau au lieu des séances du conseil La Défende- 
-resse plaida qu'elle avait un lieu de séances dans la municipa- 
lité et un bureau d’affaires notoirement connus; que son lieu 
de séances avait été fixé d'une manière légale, quoique le con- 
seil n'eût jamais fait de règlement pour le fixer davantage ; 
qu'elle avait un lieu de séances et un bureau d'affaires légale- 
ment fixés dans la municipalité, et que cette action n'avait été 
prise que pour tracasser la Corporation. La Défenderesse 
prouva que le lieu où elle avait tenu ses séances, depuis l’or- 
ganisation des conseils municipaux, en 1855, était dans la 
salle du presbytère de la paroisse de Saint-Jean-Baptiste, et 
qu'elle n'avait jamais changé de lieu de séances qui était 
notoirement connu. Elle produisit, de plus, une copie de l'avis 
donné par le régistrateur du comté de Rouville, lors de l'or- 
ganisation des conseils municipaux, en 1855, fixant le lieu de 

a première session du conseil dans cette salle du presbytère ; 
et s'aidant du Statut 23 V., C. 61, S. 18 qui dit: “ Les con- 
seillers élus ou nommés s’assemblerunt aux lieux, jour et 
heure qui auront été fixés pour la tenue de la première session 
du conseil, qui doit avoir lieu après leur élection ou nomina- 
tion, et s’assembleront à toutes les sessions subséquentes du 
conseil au même lieu, ou à tout autre lieu qui sera fixé par le 
conseil pour cette fin,” elle prétendit que, puisque le Conseil 
n'avait pas jugé à propos de changer le lieu où il avait tenu 
sa première session, C'était la loi elle-même qui fixait le lieu 
des séances du conseil dans cette salle du presbytère, et que 
le conseil n'avait pas besoin de passer de règlement pour faire 
de cet endroit son lieu de séances, attendu qu'il était aux yeux 
de la loi le seul lieu de séance légal tant qu'il n'était pas changé 
par le conseil ; que le conseil n'avait jamais changé ni voulu 
changer son lieu de séances. La Défenderesse prétendait, de 
plus, quant au bureau du Secrétaire-Trésorier que la loi elle- 
même le fixait au lieu des séances du conseil ; qu’il n'y avait 
pas besoin de règlement pour le fixer en cet endroit ; et elle 
prétendait, conséquemment, que, si le Secrétaire-Trésorier ne 
se transportait pas effectivement au lieu des séances du con- 
seil, c'était une désobéissance à la loi, qui pouvait mériter des- 
titution, si le conseil l'eût voulu ; mais que cette désobéissance à 
la loi ne pouvait empêcher que le véritable bureau légal du 
Secrétaire-Trésorier ne fût au lieu des séances du conseil, et 
que, si quelques municipes avaient des taxes à payer ou autres 
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devoirs à remplir dans ledit bureau, leurs offres étaient suffi- 
santes si elles étaient faites au lieu des séances du conseil, 
parce que réellement c'était le bureau d’affaires de la Corpora- 
tion, tant que le conseil n’avait pas jugé à propos de le chan- 
ger. Le jugemeut de la Cour est comme suit : “ La Cour con- 
sidérant que, depuis le premier août, 1855, jusqu'au jour de 
l'émanation du Bref de Mandamus contre lequel la Corpora- 
tion Défenderesse est appelée à montrer cause, les séances du 
conseil local de la municipalité de Saint-Jean-Baptiste de Rou- 
ville ont toujours été tenues en la salle du Presbytère de la 
paroisse de Saint-Jean-Baptiste de Rouville, lieu fixé et choisi 
par le conseil, et notoirement reconnu comme tel, et que, pour 
valide- lesdites séances et les délibérations prises en icelles, il 
n'était pas nécessaire qu’un autre lieu où elles devaient se 
tenir fût fixé, ni que le lieu susdit ou elles ont été ainsi tenues 
fût fixé autrement qu'il ne l’a été. Considérant que la Corpo- 
ration n'était pas tenue de fixer, ainsi que le requiert le 
Demandeur, un endroit quelconque où devait se tenir le bureau 
du Secrétaire-Trésorier de la paroisse de St-Jean-Baptiste, le 
bureau du Secrétaire-Trésorier étant établi par la loi au lieu 
où se tiennent les séances du conseil. Considérant qu'à raison 
d'aucune des causes énumérées en la requête libellée, le fonc- 
tionnement de la loi municipale en ladite paroisse n'a été mis 
en péril, ni qu'il n’y ait lieu de craindre qu'il ne le soit à l’ave- 
nir, et que, partant, le Demandeur est sans griefs: a débouté 
et déboute le Demandeur des conclusions de sa requête, et met 
au néant le Bref de Mandamus.” (9 J., p. 92.) 
BourGEo!Is et BACHAND, pour Demandeur. 
CHAGNON et SICOTTE, pour Défenderesse. 


MANDAMUS.—SECRETAIRE-TRESORIER DU CONSEIL. 
Cour SUPERIEURE, Montréal, 28 février 1865. 
Coram BERTHELOT, J. 


GRAVEL vs. MARCOTTE. 


Jugé: Qu'un writ de mandamus adressé à uno personne comme “ se- 
‘* crétaire-trésorier de Ia Corporation de la paroisse de......... ” est nul, 
en autant qu’il n'existe pas un tel officier public, le titre légal de cet 
officier étant celui de Secrétaire-Trésorier du Conseil municipal de la 
paroisse de......... (1) 


Un writ de mandamus ayant émané à la poursuite du 
Demandeur et ayant été adressé au Défendeur, en, qualité de 


(1) V. art, 142 C. M. 
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secrétaire-trésorier de la paroisse de St-Antoine, ce dernier 
plaida une dénépation générale en ces termes : Joseph N. Mar- 
cotte, pour défense au fond en fait, dit : que tous les allégués 
contenus en la requête sont faux et mal fondés, que le bref de 
mandamus est irrégulier et a été émané irrégulièrement et 
illégalement et ledit Marcotte dit qu'il a toujours rempli, en 
sa qualité d'officier public, les devoirs de sa charge suivant la 
loi, que les conclusions de ladite requéte ne peuvent étre accor- 
dées, et l'action des Demandeurs doit être renvoyée. Lors de 
l'audition au mérite, le Défendeur prétendit que le writ de 
mandamus devait être renvoyé, sur le principe qu'il était 
‘ secrétaire-trésorier du conseil municipal de fa paroisse de 
“ St-Antoine,” et que c’est en cette qualité qu'il aurait dû être 
assigné, et que c'est là la seule qualité reconnue par la loi mu- 
nicipuale, et 11 cita le chap. 24 des Statuts Refondus pour le Bas- 
Canada, sec. 12 et 14, et spécialément sec. 20. Les Demandeurs 
répondirent que le Défendeur ayant accepté la qualité qui lui 
était donnée dans le bref et ayant plaidé au merite, sans exci- 
per de ce vice de désignation, il ne pouvait plus soulever de 
question là-dessus. De plus, par la section 20, le législateur 
n’a pas entendu faire autre chose que d’assigner à cet officier 
le titre de “ secrétaire-trésorier.” Les autres mots “du conseil 
“ municipal du comté ou de la paroisse,” ne peuvent pas être 
considérés comme attachés au nom du “ secrétaire-trésorier.” 
puisque, dans les formules qui font suite à la loi et qui sont 
une partie même de la loi, on ne prend aucun soin de le dési- 
gner ainsi, En effect, au bas de la formule A et A 2, il doit 
signer “ secrétaire-trésorier de — ; au bas de la formule X, 
il doit signer, “ secretaire-trésorier du comté de ; au bas 
des formules DD EE et KK, il doit signer “ secrétaire-trésorier 
de la municipalité de la paroisse de —. Il y a quelques- 
unes de ces formules où il est désigné comme dans la sec. 20, 
mais ce n'est pus la majorité. La Corporation recèle en elle 
tous les éléments qui la composent, les conseillers, le conseil et 
les officiers, et il est plus régulier, quand il est question d’une 
Corporation de la désigner par le nom qui renferme le tout, 
que par le titre assigné à une de ses parties constituantes. 
BERTHELOT, Justice: This is a requéte libellée complaining 
of the secretury-treasurer of the Corporation of the parish of 
St.-Antoine, for refusing to give communication or copies of 
certain papers in his keeping as secretary-Treasurer. I sce no- 
thing whatever to justify Defendant in the course he adopted. 
But there is an error in the proceedings which is fatal. The writ 
is addressed to Defendant as : “ secrétaire-trésorier de la Pa- 
roisse de St-Antoine,” whereas by the municipal act (1) it is 











(1) Con. Stat. L. C., cap. 24, sec. 20, 


44 RAPPORTS JUDICIAIRES REVISÉS 


expressly declared that this officer “shall be called the secre- 
tary-treasurer of the municipal council of the county ” or 
parish or township. The requéte will be dismissed, but 
without costs, inasmuch as the Defendant was clearly in the 
wrong. 

La” Cour : “ Considérant que le bref de mandamus est 
adressée à Joseph N. Marcotte, comme secrétaire-trésorier de 
la corporation de la paroisse de St.-Antoine et quil n'existe 
pus tel officier public en vertu des dispositions légales du cha- 
pitre 24 des Statuts Refondus du Bas-Canada ou d'aucune 
autre loi ou statut du pays; a renvoyé ledit writ de manda- 
mus et toute la procédure qui y a donné lieu, le tout sans 
frais. (9 J., p. 94 et 15 D. T. B. C.,p. 244.) 

DouTRE et DOoUTRE, avocats du Requérant. 

à CARTIER, POMINVILLE et BETOURNAY, avocats du Défen- 
eur. 


- 


SERVITUDE.—DECRET. 
Cour SUPÉRIEURE, Montréal, 29 avril 1860. 


Coram Monk, J. 
LEFEBVRE vs. GOSSELIN. 


Jugé: 10 Qu’un droit d’usage en bois entre particuliers est un droit 
personnel et non réel. 
20. Que ce droit de coupe de bois est purgé par le décret. 


Il s'agit d'une action négatoire concernant une coupe de bois 
que le Défendenr prétendait exercer sur la terre que le De- 
mandeur avait acquise au décret le 12 août 1863. Lors de la 
vente de cette terre par le shérif, il ne fut aucunement ques- 
tion de cette coupe de bois que le Défendeur est venu faire 
plus tard, c'est-à-dire dans le cours de l'hiver suivant. Le Dé- 
fendeur plaida son droit à une coupe de bois sur cette terre 
résultant d'anciens titres datant de 1787,et prétendit que 
le décret n'avait plus l'effet de purger l'exercice de ce 
droit qu'il alléguait être une servitude réelle. Le Défen- 
deur alléguait “ que le Défendeur, en enlevant ct coupant ce 
“ bois, qu'il a employé à se chauffer, et aussi de quoi faire des 
“membres de traines, n'a fait qu'user du droit qu'il a de 
“ prendre pour son usage toutes espèces et autant de bois qu'il 
“ juge à propos sur la terre susdite, servitude dont elle est 


(1) V. art. 709 C. P. C. 
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“ chargée, ladite terre, au profit de celle voisine dans la pro- | 
“ fondeur actuellement possédée par le Défendeur. Que ce 
“ droit lui a été cédé et donné par ses auteurs, Michel Gosselin 
“ et son épouse, sur la terre qui lui a été donnée, suivant acte 
“ du 11 juillet, 1861, reçu devant F. Geoffrion, et son confrère, 
‘“ notaires publics, en la paroisse de Contrecceur, en vertu 
“ duquel acte il aurait été stipulé que le Défendeur donataire 
‘ aurait le droit de prendre du bois sur la terre du nommé 
“ Pierre Lefebvre, laquelle dernière terre est celle actuelle- 
“ ment possédée par te Demandeur. Que ce droit remonte & 
‘ une époque très ancienne, savoir au 28 juin 1787.” Le Dé- 
fendeur n'alléouait aucun enregistrement de ses titres. Le 
Demandeur répondit “ que par l'acte de vente en date du 6 
“ octobre 1834, & Contrecceur pardevant Duplessis, et son 
‘“ confrère, notaires, entre Joseph Trudeau et autres vendeurs, 
“ d'une part, et Michel Gosselin et son épouse, d'autre part, ces 
‘ derniers ont acquis la terre que possède actuellement le Dé- 
“ fendeur, en vertu de la donation que Michel Gosselin et son 
‘< épouse (ses père et mère) lui en ont faite, le 11 juillet 
“ 1861, et lequel acte de donation esd invoqué par le Défendeur 
“comme lui conférant un droit de coupe de bois; et en 
“ faisant acquisition de ladite terre, Michel Gosselin et son 
“ épouse n'ont acquis aucun droit de coupe de bois quelconque, 
“ et les vendeurs, Joseph Trudeau et consorts, ne leur ont 
“ transmis ni cédé, ni vendu, ni transporté aucun droit de 
‘“ coupe de bois que ce soit, en sorte qu’en supposant qu'il exis- 
“ tait alors ou qu'il existerait encore aucun droit de coupe 
‘ de bois, tel droit de coupe de bois ne résiderait pas dans la 
“ personne desdits Michel Gosselin et son épouse, ni dans 
“ celle du Défendeur, et partant tel droit de coupe de bois 
“ invoqué par le Défendeur ne lui appartient pas, et ne lui a 
‘ jamais appartenu non plus qu'à ses auteurs Michel Gosselin 
‘“ et son épouse. Que le Défendeur n'a aucun droit de servitude 
à exercer sur la terre du Demandeur et que la servitude invo- 
“ quée par le Défendeur n'existe pas, et n’a jamais existé, et 
“ que, d'ailleurs, la servitude ne saurait être exercée par 
“le Défendeur depuis la vente au décret de la terre dont 
“ ledit Demandeur est propriétaire et en possession lequel 
“ décret a eu l'effet de purger ladite terre de toute telle pré- 
‘ tendue servitude. Qu'en conséquence le Défendeur est mal 
“ fondé à prétendre exercer un droit de servitude ou coupe 
“ de bois, vu surtout que le Défendeur n’a jamais fait aucune 
“ opposition à fin de charge sur la terre lorsqu'elle fut vendue 
‘“ au décret. A l'enquête, le Demandeur prouva \es voies de 
‘“ fait commises par le Défendeur ainsi que le montant des 
‘* dommages, et le défendeur prouva que lui et ses auteurs 
** avaient exercé cette coupe de bois à différentes époques sur 
‘“ terre du Demandeur. 
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LaFrenaye, pour le Demandeur : Ce n’est pas une servitude qui passe 
avec ’héritage. Les titres du Défendeur font voir que ce n’est qu’un 
droit d’usage en bois dans les bois d’un particulier en faveur d'un autre 
particulier ; or ce n’est pas une servitude. Vide Duranton, vol. 5, p. 123. 

es droits d'usage en bois dans les bois des particuliers au profit 
d'autres particuliers. 5 Duranton, pp. 11, la cause de Michel Armand et 
al., p. 18: “ La Cour d’Appel de Bourges s'est proposée à décider deux 
questions etc..etc.. distinction entre lesservitudes et lesdroits d’usage.etc., 
etc,page 14, ev que par conséquent les maxines et les principes adoptés 
en matière de servitudes ne sont pas applicables au droit d'usage.” bide 
Merlin, Rép., vo. usage (droit d’) et aussi à lapage 239, section 2 et 5. Ar- 
ticle du Code Napoléon 628. 1 Teulet, Codes Annotés, pp. 159 et 160. 
C’est un droit d'usage constitué en faveur de la personne et non pour 
d'utilité de sa terre. La conpe de bois de chauffage n'est à tout évène- 
ment qu’ine servitude personnel'e,méme lorsque c’est un droit d'usage 
féodal ou communal. Lesrand, Cout. de Troyes, p. 288, Titre 10, Art. 168, 
Nos. 34, 35 et 86. Bouhier, sur la Cout. de Bourgogne, p. 704, Tome 2, 
Chap. 62, Nos. 26, 27, 28, 29, 30 et 31. Même lorsque la concession a été 
faite au concessionnaire, ses hotre :t descendants,sans en rattacher l'exer- 
cice à aucune habitation particulière ct désignée. Prondhon, 6 vol., de 
l’usufrnit, d'usage etc. No. 3093, p. 540 et p. 544. Ce droit d'usage est 
donc bien différent du droit de pacage dont il est question en la canse 
de Dorion et Rivet, rapporte au 6 vol. des R. J. R. Q., p. 229 et 13 
R. J. KR. Q., p. 323, où il s'agissait d’un droit de pacage ‘ qui appartien- 
dra........ et à leurs successeurs et ‘‘ayant cause aux dits emplace- 
ments.” Dans le doute de savoir quelle espèce de ‘bois le cessionnaire a 
le droit de prendre, lorsque la concession est faite en termes généraux, 
c'est un droit d'usage an chauffage seulement, 6 vol. de Proudhon, 
de !'Usufruit, pp. 546 et 547. L'on doit adopter ce qu’il y a de plus favo- 
rable à la libération, semper in ohscuris quod minimum cet sequimur. 6 
Proudhon, de )Usufruit, p. 547, Nos. 3101, p. 560. Les Statuts Refondus 
du Bas-Canada, ch. 36, sec. 27, parlent des servitudes et non des droits 
d'usage. L’acquéreur, qui a enregistré son titre, ne peut être assujetti 
à une servitude de coupe de bois impose sur l'héritage et dont le titre 
n’a pas été enregistré, nonobstant la connaissance qu’il pouvait avoir de 
cette servitude. (Thibault vs. Dupré, C. S., Montréal, 29 septembre 1854, 
Day, J., Sir, J.. et C. Moxpeer, J., 4R, J. R.Q, p. 387.) L'action 
négatoire est une action réelle. Pothier, Introduc. Génér. aux Coutumes, 
Ch. 4, Sec. 1, p. 56. 


La Cour déclare la terre mentionnée et décrite en la décla- 
ration libre et franche de tout droit de coupe de bois en faveur 
du Défendeur, et fait défense & ce dernier, sous toutes les 
peines de droit, et méme par corps, de ne plus troubler a 
l'avenir le Demandeur dans la jouissance pleine et entière de 
ladite terre et de tout le bois debout et croissant et gisant 
sur icelle, et lui fait défense, sous les mêmes peines de droit, 
de ne pas toucher ni enlever aucune partie du bois debout et 
yisant sur ladite terre. Et la Cour condamne le Défendeur à 
payer au Demandeur la somme de cinq dollars de dommages, 
pour les causes et raisons mentionnées en la déclaration, avec 
intérêt. (9 J., p. 95.) 

LAFRENAYE et ARMSTRONG, avocats du Demandeur. 

C. et F. X. ARCHAMBAULT, avocats du Défendeur. 
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JONCTION DES CAUSES.— APPEL. 
QUEEN’s BENCH, APPEAL SIDE, Montréal, 9 mars 1865. 


Before DuvaL, Chief-Justice, AYLWIN, MEREDITH, DRUM- 
MOND and MONDELET, Justices. 


Fo.ey et al., Appellants, and TARRATT et al., Respondents, 


Jugé dans la Cour Supérieure: Que la cour n’a aucune autorité ou 

juridiction pour consolider plusieurs actions portées par les mémes 
mandeurs contre les mêmes Défendeurs, sur des billets promissoires 

devenant dus a différentes époques, et sur lesquels des actions avaient 
été portées à leurs échéances. 

En appel: 1° Que la Cour de première instance avait droit de consoli- 
der les causes pour raisons euffisantes. 

2° Que, dans l'espèce, il n’avait été établi aucune cause suffisante. 


The action was returnable the 30th April, 1864, to recover 
the amount of two promissory notes for £1,000 sterling each, 
made in January 1864. The Defendants pleaded that they 
had granted to Plaintiffs eight promissory notes of £1,000 
sterling each, subject to a correct settlement of the amounts 
due by the old firm of Joseph Tarratt and son, for goods sold, 
and, also, set up an arrangement, signed by Plaintiffs by 
which collateral securities were acknowledged as received by 
Plaintiffs in notes and shares of stock to the extent of $70,- 
000, and the notes of the firm of Lawton and Co. to the 
amount of $40,348.38, which last notes Plaintiffs had agreed 
to restore to Defendants, which they had failed to do ; that, 
under the terms of the agreement, Plaintiffs were not entitled 
to sue Defendants on the eight notes without first realising 
the collateral securities ; that the notes were never entered in 
Defendants’ books, but were given for the accommodation of 
Plaintiffs’ new firm, and that the accounts for goods were to 
be settled irrespective of the notes. The notes for $40,348.38 
were returned by Plaintiffs before answering the pleas, Three 
other actions were brought by Plaintiffs upon the six other 
notes of one thousand pounds sterling each, returnable on 
the 7th April, 9th May and 13th May, 1864. Before pleading 
in any of the cases Defendants moved, on the 20th Septem- 
ber, 1864, to consolidate the four cases, founded on an affida- 
vit that the union would tend to save costs. On the 28rd Sep- 
teinber, 1864, the Court (BERTHELOT, Justice,) rejected the 
motion to consolidate the cases, on the ground that sufficient 
cause had not been shewn in the affidavit. The pleas to the 
four actions were filed October 3rd and 12th, 1864, and, on 
the 2nd February, 1865, Plaintiffs issued a Commission Roga- 
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toire to New-York in each of the four cases. On the 25th 
February, 1865, another motion was made in the Superior 
Court to join the cases, or that, in any event, one commission 
be issued for the four cases, this motion was founded on afh- 
davit, alleging the making of the eight notes, all of which 
were due ; that the pleas were the same and that much costs 
would be saved by uniting the said causes, adding: “ That 
“ the notes all arose of continued transactions with Plaintiffs, 
“ and their previous firm, set forth in the general account 
“herewith filed ; that, for the purpose of establishing the 
“ pleas in these cases, Defendants will require to examine 
“ witnesses, and certain of the Plaintiffs under a Commission 
“ Rogutoire to Wolverhampton in England ; that it will cause 
“ great expense if four commissions are taking, and that all 
“ the evidence to be taken, might be taken under one commis- 
“ sion.” On the 28th day of February, 1865, the Court (MONK, 
Justice) dismissed this motion. 

ROBERTSON, Q. C. : In moving for an appeal from this judg- 
ment, cited the following authorities. “ The Plaintiff was sued 
on a bill, and, after the action was commenced, another bill 
accepted by the same Defendant, of which Plaintiff was the 
holder, became dishonored. The Plaintiff brought a second 
action on that. The judge at nist prius said a judge in cham- 
bers on application would have directed the two actions to 
have been consolidated.” (1) “ If two actions are pending at 
one time by the same Plaintiff against the same Defendant, 
for causes which may be joined, and, particularly, if the De- 
fendant be held to bail, the court will compel the Plaintiff to 
consolidate the actions.” (2) “ La jonction est ordonnée par 
jugement, soit sur la demande d'une des parties formés par 
requête ou conclusions signifiées, ou d'office par le tribunal, 
sauf à disjoindre ultérieurement s’il y a lieu.” (3) 

BETHUNE, Q. C.: Contended that the causes could not be 
legally united, and, further, that Plaintiffs would be injured 
and delayed unjustly by the union of the causes, and he cited 
the case of Simard vs. Perrault. (4) 

Duval, Chief Justice: An application has been made to 
consolidate certain causes. The court below had undoubtedly 
power to unite them, and this court wishes this to be well 


(1) Petersdorff’s ab., vbo Consolidation of actions. 
(2) 1 Tidd, p. 614. 
(3) Bioche, Dict., vbo. Jonction d'instance, sec. 4. 


(4) Il n’y a pas lieu à unir deux causes parce que la matière en contestation 
en est la même et qu’elles dépendent toutes deux de la validité d’un testa- 
ment. (Simard vs. Perrault, é S., Montréal, 30 mai 1857, Day, J., Smith, J., 
et C. Mondelet, J..4 R. J. R. Q., p. 477. 
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understood. We see no sufficient cause for the consolidation 
and, on this ground, the motion will be rejected. 

MONDELET, Justice: Stated that the court had the power 
to consolidate, but it was a power which, if exercised, would 
lead to so much confusion that, in no case, would he be a 
consenting party to such a judgment. 

MEREDITH,J ustice : Referred to a case lately in appeal where 
several seizures to revendicate logs had been taken, and the 
cases had been united, and a great amount of costs thereby 
saved. In actions on notes, where the debtor had himself 
divided his debts, he thought consolidation should rarely be 
allowed, although he had no doubt the. court below had 
power to join causes on sufficient grounds. Judgment rejecting 
motion. (15 D. T. B. C,, p. 245; 9 J., p. 108. 

ROBERTSON, A. and W., for Appellants. 

BETHUNE, Q. C., for Respondents. 


INTERROGATOIRES SUR PAITS ET ARTICLES. 
SUPERIOR COURT, Montreal, 18th September, 1865. 
Coram BERTHELOT, J. 


TARRATT et al. vs. FOLEY et al. 


Held : That a rule for Faiis et Articles on the Plaintiffs, who by the 
declaration and writ appear to be residents in a foreign country, cannot 
be legally served at the office of the prothonotary. (1) 


This was a rule for Faits et Articles on Plaintiffs, described 
in the writ and declaration as residing at Wolverhampton, in 
England ; the service whereof was made in the Prothonotary’s 
office. On Plaintiffs being called on the rule, their counsel 
(who happened accidentally to be in court) objected to any 
default being entered against Plaintiffs, on the ground that 
no sufficient service had been made of the rule. 

ROBERTSON, Q. C., for Defendants, contended that the service 
was sufficient, under the provisions of the section 64 of chapter 
$3 of the Consolidated Statutes of Lower Canada. 

The court held the service insufficient, and recorded the 
following entry on the rule, “ Plaintiffs called no default 
entered, the court deciding that there has been insufficient 
service of the rule upon them.” Rule discharged. (11 J., p. 139). 

STRACHAN BETHUNE, Q. C., for Plaintiffs. 

A. & W. ROBERTSON, for Defendants. 


(1) V. art. 223C. P.C. 


TOME XIV. 4 
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COMMISSION ROGATOIRE. 
SUPERIOR CotrT, Montreal, 31st October, 1865. 


Coram BERTHELOT, J. 


TARRATT et al. vs. FOLEY et al. . 


Held: That where a writ of commission rogatoire has been addressed 
to six commissioners, of whom three have been named by each party, 
and the writ directs that any two of the commissioners may execute it, 
the execution ofthe writ by two of the Plaintiffs’ commisvioners, without 
explanation why the others did not join, is sufficient. (1) 


At the final hearing Defendants moved that the return to 
the commission rogatoire issued by Plaintiffs, be declared 
insufficient and the evidence taken thereunder be set aside, 
inasmuch as the commission purported to have been executed 
by two of Plaintitis’ commissioners, without explanation or 
certificate that the other commissioners had been in any way 
notified to attend and had made default. 

Per CURIAM: The writ authorizes the execution of the 
writ by any two of the commissioners, and, consequently, the 
exigency of the writ has been fully complied with. The motion 
of Defendants is therefore rejected. (11 J., p. 140.) 

STRACHAN BETHUNE, Q. C., for Plaintitis. 

A. & W. ROBERTSON, for Defendants. 


PREUVE.—RESILIATION DE BAIL. 
QUEEN’S BENCH, APPEAL SIDE, Montréal, 9 murs 1865. 


Before DuvaL, Chief Justice, AYLWIN, MEREDITH, 
MONDELET and DRUMMOND, Justices. 


Fo.ey, Appellant, and CHARLES, Respondent. 


Jugé: Dans la Cour Supérieure: 1° Que l’une des parties à une action 
ne puut être examinée comme témoin, pour contredire un acte notarié, 
sans un commencement de preuve par écrit obtenu par l'examen de 
telle partie sur interrogatoires sur faits et articles. (2) 

2° Que l'infraction de la condition dans un bail, prohibant la sous- 
locatiou des lieux loués, sans le consentement par écrit du locateur, est 
une raison suffisante pour demander la résiliation du bail. (3) 

En APPEL: Que le jugement doit être confirmé sans décider quant 
au motif premièrement énoncé. 


(1) V. art. 313 C. P. C. 
(2) V. art. 1233-1234-1245 C. C. et art. 251 C. P. C. 
(3) V. art. 1624 et 1638 C. C. 
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The action was brought in the Superior Court, Montreal, 
under the lessors and lessees act, setting up a lease from Res- 
pondent to Appellant, of the 24th November, 1862, of a shop 
and premises in Great St James Street, Montreal, for five years, 
at a rent of $1,100 per annum, praying for a rescision of the 
lease, on the ground that Appellant had sublet and transferred 
his right to the leased premises, without the consent in writing 
of Respondent, contrary to an express provision in the lease. 
‘The Defendant pleaded to the jurisdiction of the court, on the 
ground that the action should not have been brought under 
the lessors and lessees act, also an exception d la forme, settin 
up that only two days had intervened between the service an 
the return day of the writ, instead of ten clear days, required 
under the ordinary process of the court. These pleas were dis- 
missed by judgment of the 18th May, 1864, BADGLEY, Justice. 
To the merits of the action, Defendant pleaded that Plaintiff 
could not obtain the resiliation of the lease, because it was 
well known to him that Defendant did not lvase the premises 
for himself, but in consequence of negociations which rendered 
it necessary to provide accommodation, in Great St. James 
Street, for the London and Colonial Bank; that Plaintiff had 
agreed that the clause as to the subletting should be waived, 
and that it was inserted by error in the lease ; that, moreover, 
there was no penalty stipulated for the breach of the clause, 
and that the sublease being made to a fit and proper person, 
without any kind of damage, resiliation ought not tobe granted ; 
that Defendant was bound to use the premises en bon pére de 
famille and had done so, and was, moreover, ready and willin 
to give valid security for the delivery of the premises in good 
order, at the termination of the lease ; that moreover, the pre- 
sent action was brought in bad faith,and at the instigation 
of parties hostile to Defendant, who were really Plaintiffs in 
the cause. The Plaintiff answered that Defendant ié not in 
good faith ; that, previous to and at the time of the passing of 
thelease, Defendant represented himself to Plaintiff as abanker, 
and that he required the house and premises described in the 
lease, for the purpose of carrying on therein the business of 
banker, with others, with whom he stated he was associated 
for this purpose ; that, in consequence of this representation, 
Plaintiffs who had previously let and leased the premises to 
Ramon Beaufield and James Duncan Gibb, merchant-tailors, 
said lease to take effect from the first day of May, and to con- 
tinue for several years, obtained their consent to forego their 
lease, provided Defendant occupied and used the building, for 
and as a bank, but not otherwise; that Plaintiff, trusting in 
the promises and assurances of Defendant to occupy the 
leased premises for this, and for no other purpose, made and 
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entered into the deed of lease in question.” He also set up a 
notarial notice to Defendant of the 3rd March, 1863, to the 
effect that Plaintiff would take an action en résiliation, in 
case the premises were occupied for other than banking pur- 
poses. The evidence on behalf of Plaintiffs consists of a protest 
tiled with the action, interrogutories sur faits et articles and 
the depositions of two witnesses to prove the subletting. On 
the 8th July, Plaintiff was brought up asa witness and a 
question put, as to whether there was, or was not, an under- 
standing that Defendant should have power to sublet the build- 
ing. The question was objected to by Plaintiff, and the objection 
was inaintained (Badgley, Justice,) on the ground that before 
Plaintiff could be asked a question, tending to prove an 
agreement, or understanding not expressed in the lease, a 
commencement de preuve par écrit, should have been first 
obtained by farts et articles, previously served and answered 
in the ordinary way. The Defendant's enquéte was therefore 
declared closed. On the same day, a rule for fuits et articles 
was served upon -Plaintiff, who answered on the 10th July, 
and, on the 15th July, Defendant moved, on the answers to 
the interrogatories, to be allowed to proceed with the exami- 
nation of Plaintiff as a witness, which was allowed. At the 
hearing on the merits,a motion was made to revise the ruling 
at enquéte as to the examination of Plaintiff. Judgment 31st 
July, 1863, Badgley, Justice, rejecting the motion to revise - 
the ruling at enquéte, and setting aside the lease. It was 
from this judgment that an appeal was instituted. On behalf 
of Appellant it was urged: 1. That the action should have 
been brought for subletting to another party than the bank, 
and not upon a breach of the contract as alleged in the decla- 
ration. That the plea set up the right to sublet to a bank. 
The answer to the plea, admitted this, as did also Plaintiff's 
protest which stated that Defendant should not sublet, 
“except, however, to the London and Colonial Bank, an 
“ institution then about to be established in Montreal, through 
“the agency of James Foley, one of its directors, for which 
“bank Foley did let and lease the said house and premiser 
“ although this is not mentioned and stipulated in the lease.” 
That the same fact was admitted by the examination of 
Plaintiff as a witness, and it was therefore contended that 
the breach should not have been set up as in the declaration, 
but as for failing to comply with the agreement, and for 
subletting otherwise than to a bank. 2. That the ruling of 
the judge, to the effect that in examining a party to a cause, 
orally, as a witness on matters at issue, written interroga- 
tories must be put to obtain a commencement de preuve par 
écrit, was believed to be the first ruling of the kind at Mon- 
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treal. The statute merely said “any party in a cause “may 
be summoned and examined as a witness by “any other party 
in the same cause.” Did this mean, as held by the honorable 
judge, that a party must be examined in the sume mode, and 
only to the same extent as an ordinary witness, subject to all 
the rules of evidence affecting witnesses? Or must not the 
questions when put orally to a party in the cause and 
answered in writing, in the form of a deposition, be held as - 
of the same effect and value as answers to written interro- 
gatories sur faits et articles given in the usual way. It was 
not denied that a breach of a clause preventing a transfer had 
been held as sufficient cause for setting aside a lease. But the 
circumstances in each case were to be carefully considered by 
the Court, especially under the old law of France. By the 
code, the resiliation was de riqueur; but notwithstanding 
this, Duvergier, Louage, No. 377, said: “Cette solution nest 
“ pas cependant tellement absolue qu'elle doive étre suivie 
“ malgré la preuve d'une intention différente résultant soit 
“ des clauses du CONTRAT, soit des CIRCONSTANCES qui l'ont 
-“ accompagné.” McKay, for Respondent, contended that the 
covenant in the lease was nut comminatory, and that it was 
so held as well by the old french jurisprudence, as by the 
Courts of the Province, and referred to the case of Hunt vs. 
Joseph et al. (1) | 

DruMMOND, Justice: Held that the clause forbidding 
subletting or a transfer of the leased premises was commina- 
tory in cases where the destination of the leased premises was 
not changed. The clause was executory where the lessee 
parted with the whole premises, whether the destination was 
changed or not. In such case the landlord had a right to com- 
plain. (2) 

AYLWIN, Justice : These comminatory clauses were 
recognized by our law, and were to be observed until the law 
was changed. As tothe case of Richard vs. The Fabrique of 
Quebec, he wished it to be well understood that he had dis- 
sente] from that judgment, although his dissent had not 
been entered. 

Duval, Chief-Justice : It was the duy of Courts of Justice 
to enforce all contracts not fraudulent, contra bonos mores. 
Here Respondent had a right to choose his tenant and had 
done so, and the lease was properly resiliated. He held that 
contracts must be enforced, and that parties must be guided 
accordingly, and not trust to obtaining delays or mitigations 


(1) 2R. J. R.Q,, p. 148 et 12 R. J. KR. Q., p. 469; Richard 8. The Curé 
and Marguilliers of Québec, 12 R. J. R. Q., p. 469 et 4 KR. J. R. Q., p. 260. 


(2) Guyot, Rép , Bail, p. 32; Pothier, Louage, No 189. 


54 RAPPORTS JUDICIAIRES REVISES 


not stipulated for. The old doctrine of comminatory clauses 
did not rest on sound reasoning. He held that there was more 
reason in holding parties to their contracts, than in making 
other contracts for them, more especially in commercia 
matters, where time was often of the essence of the contract, 
and he should act on that principle, which was being acted 
upon more and more by Courts of Justice. Judgment con- 
firmed. (15 D. T. B. C. p. 248.) 

ROBERTSON, A. and W. for Appellant. 

DEVLIN, for Respondent. 

McKay, counsel for Respondent. 


POURSUITE DE LA CAUTION CONTRE LE DEBITEUR. 
SUPERIOR COURT, Montréal, 31 décembre 1864. 
Before BERTHELOT, J ustice. 
McKINNON, Plaintiff, vs. Cowan, Defendant. 


Jugé : Qu’une action par une caution contre le principal obligé, allé- 
guant que le Défendeur avait fait défaut et avait négligé de payer pour 
certains effets à l’échéance de trois mois, ainsi que convenu entre le 
Défendeur et un tiers, et qu'il était dû $750 à tel tiers, ne sera pas ren- 
voyée sur une défense au fond en droit, la déclaration du Demandeur 
indiquant une cause d’action suffisante sans allégation de la déconfi- 
ture du Défendeur, ou que le lemandeur eût été troublé en raison du 
montant dû. (1) 


The Plaintiff set up, in his action, an agreement before no- 
taries of the 30th June, 1862, whereby the New City Gas 
Company of Montreal agreed to sell,and Defendant to receive 
and pay for, all the good coal-tar the Company might manu- 
facture, for a certain specified rate, payable in cash, every 
three months, Defendant furnishing the casks : that Plaintiff 
and another person named (who was alleged to have left 
Lower Canada) became sureties for Defendant, who had 
received large quantities of tar, and was indebted to the Gas 
Company, on the 1st September, in a balance of 8750.00 and 
that, on the 1st December, cther quantities of tar would 
fall due, the action being returned on the 17 November 1864. 
Conclusions, first: That Defendant be condemned to pay 
Plaintiff $750, unless he exhibited the compan’ys receipt 
_ to lst September ; secondly: That he be condemned to fur- 
nish to the Company and to Plaintiff another surety, within 
a delay to be given, and, in default of so doing, that he be 


(1) V. art. 1953 C. C. 
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condemned to pay to Plaintiffa further sum of $2,000, to 
remain in lieu of such secarity in Plaintiffs hand, until 
Defendant shall have fulfilled his contract. The Defendant 
pleaded a défense au fond en droit, on the ground that 
there was no allegation of Defendant being en déconfiture, or 
of Plaintiffs being troubled, or called upon to pay uny sum to 
the Gas Company, or that Defendant was indebted to Plain- 
tiff, or that any cause of action existed against Defendant. 

BERTHELOT, sustice: Held that Plaintiff had shewn a sufh- 
cient ground or cause of action, in setting up Defendant's 
neglect and failure to pay the Gas Company, as agreed upon 
by the contract, défense au fond en droit dismissed. (15 D. 
T. B. C., p. 254.) 

DoRION and Dorion, for Plaintiff. 

Cowan, Q. C., for Defendant. 


PRESCRIPTION DE MEUBLES. 
QUEEN’s BENCH, APPEAL SIDE, Montréal, 6 décembre 1864. 


Before Duvaz, Chief-Justice, AYLWIN, MEREDITH, MONDE- 
LET and DRUMMOND, Justices. 


PLINGUET, Appellant, and Kimpron, Respondent. 


Un opposant acheta des meubles À une vente judiciaire et les Joua 
pour un an au Défendeur, sur lequel ils furent saisis par un de ses créan- 
ciers cing ans après |’expiration dn bail. 

Jugé, dans la Cour de Circuit : Qu’une opposition, fondée sur la vente 
judiciaire et le bail en question, sera renvoyée, par la raison qu’il n’ 
avait aucune tacite reconduction et parce que, par le laps de temps, le 
Défendeur devait étre considéré comme propriétaire des effets. 

En appel : Que l’opporition était bien foncée, en autant qu'il n’exis- 
tait aucun titro transportant le droit de propriété de l’opposant au Dé- 
fendeur, non plus qu’aucune possession de la part du Défendeur pour le 
mettre à même de devenir propriétaire par la prescription. (1) 


On the 16th October, 1862, an execution de bonis was 
issued from the Circuit Court, district of Terrebonne, against 
Duprat, one of the Defendants, in an action brought by the 
now Respondent, as Plaintiff, and an opposition was filed b 
Appellant, setting up a purchase of the goods made by him 
at x judicial sale, in a case of McFurlane vs. Duprat, and a 
lease from him to Duprat, before notaries, of the 17th Sep- 
tember, 1856, for one year. The judicial sale, the lease and 
the identity of the goods were admitted by Plaintifi’s answer 
to opposant’s articulation of facts. The judgment appealed 


(1) V. art. 2268 C. C. 


56 RAPPORTS JUDICIAIRES REVISES 


from declared “the opposition unfounded, null and of no 
effect,” the groufd, as stated in Plaintiff's factum being that 
there was no tacite reconduction in the case of moveables, 
and that Duprat must be held to be the proprietor of the 
effects seized in his possession. QOUIMKT, for Appellant, 
contended: Ist. That Appellant must be held to have been 
the proprietor of the goods at the time of the seizure, his title 
under the judicial sale being admitted, and there being no 
title of any kind set up or proved from Appellant to Duprat. 
2dly. That Duprat could not acquire property in the goods, 
contrary to the lease, and that the good faith under which 
prescription of moveables might be acquired could not exist 
in the case. 3dly. That tacite reconduction in the case of 
moveables existed so long as the owner did not interfere to 
claim them, or to put an end to the lease. (1) ABBOTT, Q. C., 
for Respondent, maintained: That the subsequent possession 
by Duprat, during more than five years, was, in the eye of 
the law, a possession by him as proprietor, and that it sufficed 
to create a presumption of proprietorship, which had not been 
assailed by evidence, and was therefore conclusive. 
MEREDITH, Justice: The controversy is as to the ownership 
of certain moveable effects, which Respondent, as Plaintiff, 
has caused to be seized, as belonging to one Duprat, the De- 
fendant, and which Appellant, as Opposant, claims as belong- 
ing to him. The evidence establishes that Appellant purchased 
the effects at a sale under execution of Duprat’s goods, on the 
29th day of July, 1856, that the effects were leased by Ap- 
pellant to Duprat, on the 17th September, 1856, for one year 
rom the 29th July, 1856; and that Duprat, the Defendant, 
remained in possession of the effects from the 29 July, 1856, 
to the seizure in this cause in 1862. It being thus established 
that, in 1856, Appellant was the proprietor of the effects in 
question, and that they then came into the possession of 
Duprat, as lessee from Appellant, it became incumbent upon 
Respondent to show that the right of ownership had, in some 
way known to the law, passed from Appellant as lessor, to 
the lessee. The Respondent relies on the fact that the effects, 
upon the expiration of the lease, remained for a period of five 
years in the possession of Duprat, the lessee. But, it would 
be contrary to the plainest rules of law to hold that Duprat, 
who got possession of the things under a lease from Appellant, 
and well knew they belonged to him, could acquire any right 
of ownership in them by the mere possession of them for five 


(1) Le bailleur peut 4 volonté résilier un bail en louage de meubles, conti- 
nué par tacite reconduction, et intenter en aucun temps une action en reven- 
dication des meubles ainsi loués. (Laurent et al. vs. Labelle, C. S., Montréal, 
30 novembre 1861, BERTHELOT, J., 5 J., p. 333.) 
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years. The only title that such a possession could afford to 
Duprat even a pretext for setting up, is a three years pres- 
cription ; but, for that prescription, good faith is beyond doubt 
requisite; “Jl faut pour cette prescription que le possesseur 
justifie d'un juste titre d'où sa possession procède, et qu'elle 
soit de bonne foi.” Duprat obtained possession of the effects 
under a lease; he therefore could not, in good faith, consider 
them his own, and the title under which he obtained them, 
not only could not assist him in acquiring the things by pres- 
cription, but made it impossible for him to do so. If it had 
been contended in this cause, as it was, in effect, contended 
in Dubois and Ryan, (1) that the purchaser at sheriff's sale 
had acquired the effects in dispute with means belonging to 
Defendant, and that the purchaser was, in fact, a préte-nom 
in the matter ; then an inference to the prejudice of Appellant 
might have been drawn from the fact of his having allowed 
the effects to remain in the possession of Defendant for a long 
time without the payment of rent. But as the case comes 
before us, Appellant has shewn a legal title to the effects in 
dispute, whereas Respondent has failed to show that his 
debtor, the Defendant, has any such title. And such being 
the case, I am of opinion that the judgment of the court 
below, which virtually awards the effects to Defendant, must 
be reversed. : , 
Dovat, Chief-Justice : There could be no doubt that Ap- 
pellant had a good title to the effects seized. It was a sheritf's 
title not impeached, but, on the contrary, admitted. 
DRUMMOND, Justice: How could the question of tacite re- 
conduction arise in this case. The Appellant was proprietor 


(1) D, créancier judiciaire de L, avait, le 5 février 1862, fait saisir les 
meubles de ce dernier. R, beau-frère de L, fit opposition, réclamant les 
effets saisis pour les avoir achetés à une vente judiciaire faite sur L le 2 
novembre 1855 et les lui avoir ensuite loués pour une année en vertu d’un 
bail notarié en date du 5 novembre 1855. D contesta l'opposition, alléguant 

ue la vente du 2 novembre 1855 avait été payée avec les deniers de L et que 
n’était pas un adjudicataire réel et de bonne foi des effets ainsi vendus. 
Le 23 mai 1862, la Cour Supérieure (Badgley, J.) maintint l'opposition de 
R, jugeant qu'il était propriétaire réel des effets en question. Sur appel, 
la Cour du Banc de la Reine (AYLWwIN, J., DuvaL, J., MEREDITH, J., Mon- 
DELET, J., et BERTHELOT, J.) a, le 14 décembre 1862, infirmé le jugement de 
la Cour de première instance, jugeant que D avait prouvé que, nonobstant 
l'existence d’un bail entre L et B, Vachat des effets saisis, à la vente judi- 
ciaire de 1855, avait été fait par R pour L et que, dans l’espèce le locateur 
ue faisant pas le commerce de louer des meubles, il ne pouvait y avoir lieu à 
la tacite reconduction. (Dubois et Ryan, 11 R. J. BR. Q., p. 214) 

En louage des meubles la tacite reconduction n’a lieu que si le locateur est 
commerçant de choses de la nature de celles louées et, après l’expiration du 
bail, le locataire d'objets dont le locateur ne fait pas commerce en est présu- 
mé le propriétaire. (Bell vs. Ruyney et al., et Milne, Opposant, C. S., Mont- 
réal, ler mars 1859, Suiru, J., 7 KR. J. R. Q., p. 398.) 
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himself. and claimed by opposition his own property which 
should have been awarded him by the judgment appealed from. 

JUGEMENT : “ Considérant que, lors de la saisie des meubles 
et effets du Défendeur, en vertu du writ d'exécution émané 
à la poursuite du Demandeur, l’Opposant, Appelant devant 
cette cour, était propriétaire en possession des meubles et 
effets par lui réclamés et avait droit d'obtenir main-levée de 
la saisie d’iceux, et que, dans le jugement prononcé par la Cour 
de Circuit, siégeant à Sainte-Scholastique, le 15 octobre 1863, 
déboutant l’Appelant de son opposition, il y a erreur, cette cour 
infirme le jugement prononcé par la Cour de Circuit et ac- 
corde à l'Appelant main-levée de la saisie desdits meubles et 
effets.” (15 D T. B. C., p. 256.) 

MOREAU, OUIMET and CHAPLEAU, for Appellant. 

ABBOTT, Q. C., for Respondent. 


RESILIATION DE BAIL POUR DEPAUT DE PAIEMENT DU LOYER. 
QUEEN’s BENCH, APPEAL SIDE, Quebec, 13th December, 1859. 


Before Sir L. H. LAFONTAINE, Baronet, Chief-Justice, 
AYLWIN, DUVAL and MONDELET, Justices. 


Cary, Appellant, and JOHNSTON, Respondent. 


Jugé : Que le défaut seul du locataire de payer le loyer stipulé est suf- 
fisant pour autoriser le locateur à obtenir la rescision du contrat selon 
les dispositions de l’acte qui concerne les locateurs et les locataires (1), 
et qu’il n’est pas nécessaire d’alléguer et prouver que le locataire n’a 
pas garni les lieux de meubles suffisants pour répondre du loyer. 


By the declaration Respondent alleged that Appellant was 
indebted unto her in the sum of $480, for the use and occupa- 
tion, under the tacite reconduction of a notarial deed of lease 
of certain premises therein mentioned, and that Appellant 
had neglected and refused to pay the rent. This was the only 
cause of complaint alleged ugainst Appellant, and it was for 
the non-payment of the rent due, that she thereby prayed 
“that Plaintiff do recover and obain possession of the house 
“ and premises so leased, and that, within three days from 
“ and after the signification of such order upon Defendant, he 
“do quit, abandon and deliver up the said house and pre- 
“ mises, that he be adjudged and condemned to pay the sum of 
“ $480 with interest, and that the said lease be rescinded.” 
To this declaration Appellant demurred on the following 


(1) Cons. Stat. L. C., cap. 40. 
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grounds: Ist.“ Because Plaintiff prays that she may recover 
“and obtain possession of the house and premises, because 
“ Defendant hath neglected and still neglects and refuses to 
“ pay the rent, which is not, by law, a ground for recovering 
“ possession of the house and premises.” 2ndly. “ Because Plain- 
“ tiff hath not alleged any sufficient reason for praying the 
“ ejectment of Defendant from the house and premises.” 3rdly. 
“ Because Plaintiff prays that the lease between her and 
“ Defendant be rescinded, without having, alleged any legal 
“cause for such rescision, or shewn any right of action to 
“ have the lease rescinded ; ”.and 4thly.“ Because it is only in 
“ the cases provided for by law that a demand for rent can be 
“ joined with the other remedies allowed by law, and Plaintiff 
‘ does not shew any cause of action to authorize her in joining 
“ thereto a demand for rent.” Issue having been joined upon 
this demurrer it was overruled, inasmuch as, under the 18th 
Vict., chap. 108, taking the 16th clause in connection with the 
2nd, a landlord had a right to eject a tenant from the premises 
let to him, and to have the lease rescinded, if such tenant 
neglected to pay his rent. The parties having gone to proof 
and been heard upon the merits, and final judgment rendered, 
the lease was rescinded, and Appellant ordered,“ within three 
“ days of the service upon him of the present judgment, to 
“quit, abandon and deliver up to Plaintiff the premises to 
“ him leased by the Plaintiff; “ and, in default of his so doing 
“ Defendant shall be ejected from the same in due course of 
“law; ” the considérant for such judgment being, that De- 
“ fendant has fallen into arrears in the payment of his rent.” 
On behalf of Appellant, it was submitted that the statute 
above referred to did not vest in the court the power of res- 
cinding a lease, or ejecting a tenant, merely because he had 
fallen into arrears in the payment of his rent, except in the 
case of “ persons holding real property by permission of the 
“ proprietor, without lease,” which was not the case of Appel- 
lant, who held the premises in question under the tacite récon- 
duction of a notarial instrument or lease duly entered into 
and executed, and the provisions of which the Respondent 
had fully admitted being binding upon the parties thereto, 
by praying for its rescision. (1) The Appellant referred to the 


(1) ze § 4 de la sec. 2 du ch. 108 des statuts du Canada de 1855, 18 Vict., 
décrétait que locateur ou propriétaire aura droit d'action ‘‘ pour recouvrer 
‘* possession de la pro riété louée dans tous les cas quand il y a une cause 
‘ pour rescinder le bail, et lorsque le locataire continue de demeurer en pos- 
‘* session des lieux loués contre la volonté du propriétaire ou locateur après 
‘* l'expiration du bail, ou sans payer le loyer suivant les stipulations du bail 
** lorsqu'il existe un bail, ou suivant la 16e section du présent acte lorsqu'ils 
‘* n'existe pas de bail.” Il a été jugé qu'aux termes de ce paragraphe un 
locataire qui ne doit qu'un seul terme de loyer peut être expulsé des lieux loués. 
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18th Vict., cap. 108, sec. 2, sub-sec. 4, and to the 16th sec- 
tion of the same.statute which is as follows: “ Persons holding 
real property by permission of the proprietor, without lease, 
shall be held to be lessees and bound to pay to the proprie- 
tor the annual value of such property, and their term of 
holding shall expire on the first day of May of each year, and 
such holding shall be treated for the purposes of this act, 
as an annual hiring or lease, subject to tucite reconduction, 
and all rules of law applicable to leases, and the person so 
in occupation shall be liable to ejectment for holding over, 
for allowing more than three months’ rent to remain un- 
paid, or for any of the causes mentioned in this act.” For Re- 
spondent, it was contended that, under the sections of the 
18th Vict., cap. 108, relied upon by Appellant and cited by 
him, it was clearly shewn that the legislature intended that 
the non-payment of rent according to the stipulations of the 
lease, should be one of the causes for its rescision. 

JUDGMENT : “ The Court considering that, in the judgment 
of the Court below appealed from, there is no error, doth con- 
firm the said judginent, &e.” (15 D. T. B. C., p. 260.) 

SECRETAN and DUNBAR, for Appellant. 

HoLT and IRVINE, for Respondent. 


TAXE CONTRE LES COURTIERS A QUEBEC. 
RECORDER'S COURT, Québec, 8 mai 1865. 
Present : CRÉMAZIE, Recorder. 


THE MAYoR, COUNCILLORS AND CITIZENS OF THE CITY OF 
QUEBEC, Plaintiff, 1s. Fisher, Defendant. 


Jugé : Qu’en vertu des dispositions de la 25e section du règlement de 
la Corporation de la cité de Québec, fait en 1859, imposant une taxe sur 
les courtiers et les sociétés de courtiers, la société seule, lorsque telle 
société existe, est sujette à être taxée en vertu de tel règlement. 


This suit was instituted before the Recorder, to recover 
from Defendant, a broker and money changer, the sum of 
$40, the tax imposed by the 25th section of the by-law of the 
Corporation of Quebec, passed in 1859. The by-law is in the 


(MacDonell et al. vs. Collins, C. S., Montréal, 2 octobre 1858, C. MoNDELET, 
juge, 7 À. J. R. Q., p. 348.) 

Dans Healy vs. Labelle, C. S., Montréal, 7 décembre 1858, BADAGLEY, juge, 
7 R. J. R.Q., p.351, ila été jugé qu'un locataire ne peut être expulsé des 
lieux loués, en vertu du paragraphe ci-dessus cité, par le motif qu’il ne paie 
pas son loyer conformément aux conditions du bail. 











e 


DE LA PROVINCE DE QUÉBEC. 61 


following terms: “ That an annual tax or duty of ten pounds, 
be, and is hereby imposed upon, and shall be payable yearly 
by each and every broker, or money changer, and by each and 
every person or firm of persons acting as brokers or money 
changers in this city.” The Defendant pleaded that he was a 
member of the firm of Fisher Brothers, and was improperly 
assessed as a broker doing business alone. That the firm which 
did business in both the Upper and Lower Town, had also 
been assessed for the same tax as that now claimed from him 
individually, and had tendered the amount to the Corporation 
before the suit then pending against the firm for the same 
cause was instituted. That, under the by-law, he was not liable 
to pay two taxes on the same business. That the office in St. 
Peter street and that in Buade street, were not separate con- 
cerns, but branches of the same firm. The facts being proved, 
the following judgment was pronounced : “ The Court, consi- 
dering that it is established that, at the time of the making 
up of the assessment books for St. Peter's ward, for the year 
1864, Defendant carried on business as a broker and money 
changer, in partnership with his brother, under the name of 
Fisher Brothers, in the said ward, for which business the 
tirm had been taxed fur that year, doth dismiss the present 
action.” (15 D. T. B. C., p. 263.) 
PELLETIER, for Plaintiffs. 
AUSTIN, for Defendant. 


VENTE MUNICIPALE D'IMMEUBLES POUR TAXES. 
SUPERIOR CouRT,in review, Montreal, 31st May, 1865. 
Before BADGLEY, BERTHELOT, and Monk, Justices. 


MORKILL, Plaintiff, vs. HEATH, Defendant. 


Jugé: Dans une action pétitoire portée par le Demandeur, acquéreur 
d’un lot de terre à une vente pour taxes municipales, contre le Défen- 
deur, possesseur dudit lot. 

1° Qu’un plaidoyer alléguant la possession de la ropriété en question 
en vertu d’un billet de location subséquent au titre du emandeur, de la 
Compagnie des Terres de l'Amérique Britannique, sera maintenu, le 
plaidoyer alléguant aussi que la Compagnie avait possédé ledit lot a 
titre de propriétaire pendant plus de dix ans, et qu’il n’était dû aucune 
taxe sur ledit lot à l'époque où il avait été vendu pour taxes, la (‘om- 

gnie les ayant toutes payées ; qu’un rapport erroné avait été fait au 

crétaire-Trésorier du comté, disant qu’il était dû des taxes sur le lot 
en question, et de plus que le Demandeur avait obtenu son titre dans 
les deux années accordées par l’Acte Municipal pour racheter tels lots.(1) 


(1) V. art. 1014, 1019 et 1020 C. M. 
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2° Que les dispositions du Stat. Ref. du B.-C., ch. 24, sect. 64, sous- 
sec. 8, ne s’appliquent pas au cas de demandeurs cherchant à obtenir 
possession de terres par eux achetées sur ventes pour taxes, mais seule- 


ment au cas d'adjudicataires en possession de lots poursuivis par rapport 
iceux. 


This case was brought up for review from the Superior 
Court, at Sherbrooke, in which judgment was rendered main- 
taining Plaintiff's demurrer to Defendant's first plea, and 
dismissing the plea, with costs. The Plaintiff purchased the lot 
of land in question, on the Gth February, 1860, at a sale for 
municipal taxes, and obtained a deed from the Secretary- 
Treasurer of the Municipal Council of the county of Rich- 
wnond, dated the 17th February, 1861, upon which he insti- 
tuted a petitory action. Plea : That Defendant bought the lot 
from the British American Land Company,and held it under a 
location ticket dated the 10th April, 1862 ; that the Company 
were then, and had, for more than ten years, been, in posses- 
sion of the lot, as proprietors, and that Defendant was now in 
possession ; that the sale for taxes was illegal and void, no 
taxes being due on the lot at the time of the alleged sale, the 
Land Company having paid all taxes to the Secretary of the 
Municipal Council of the township, and that the lot had been 
linproperly returned to the Secretary-Treasurer of the county 
as having taxes due on it; and furthermore, that Plaintiff's 
deed was obtained before the expiry of two years from the . 
date of the sale for taxes, contrary to the provision of the 
statute in that behalf, and was null and void for that reason. 
Conclusion : that Plaintiff's deed be declared null and void and 
the action disinissed. To this plea a demurrer was filed based 
upon the following reasons: 1° Because the validity of 
Plaintitf’s deed could not be tested in this action, in which 
neither the corporation of the township, nor the corporation 
of the county were parties. 2° Because such deed could not be 
annulled, or Plaintiff dispossessed until after the judgment of 
a competent tribunal against the municipality, the Secretary- 
Treasurer of which had received the money, and ordering the 
repayment of the money, or declaring the sale null and void. 
3° That no such action was alleged to have been brought. In 
the Court of Review, Plaintiff referred to the Con. Stat. of L. 
C., chap. 24, sec. 64, sub.-sec. 8,as maintaining his pretensions : 
“ And whereas doubts have arisen as to the mode of pro- 
“ceeding which should be adopted by any person whose 
“ property has been illegally sold for taxes under the provi- 
“ sions of the said Lower-Canada Municipal and Road Act of 
“ 1855, and the Acts amending the same, it is declared and 
“ enacted, that no purchaser of land was, or is, under the 
“ said Acts, or shall be under this Act, liable to be dispos- 
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“ sessed of the same, until after judgment of a competent 
“tribunal is or shall have been pronounced against the 
“ municipality the secretary-treasurer of which received, 
“or was entitled to received the purchase money, ordering 
“such municipality to repay the same, either with or without 
“ damages, or declaring the sale so made null and void.” The 
Defendant contended that the sub-section quoted had no 
reference to this case, but only to cases where persons whose 
property had been illegally sold for taxes had been dispos- 
sessed. In such cases, the owner must sue the municipality 
and get the deed declared null before he could oust the pur- 
chaser in possession. In the present case, Plaintiff the alleged 
purchaser, had never had possession, and the clause was not 
applicable. The portions of the plea which alleged that no 
taxes were due and that the lot had been erroneously 
returned as having taxes due upon it, were, it was contended, 
matters of proof which went to the foundation of Plaintiff's 
alleged title, and upon that ground also, the judgment below 
was unfounded and illegal. 

BADGLEY, J.: The demurrer was maintained in the court 
below. The Defendant contended that it was erroneous on 
the following grounds: 1° Because the sub-section of the 
statute cited above had no application to the present case. It 
simply defined the mode of proceeding which would be adopt- 
ed by a person whose property had been illegally sold for 
taxes, where the purchaser hud got actual possession and the 
owner had been dispossessed. The choice of actions did not 
rest with Defendant. He clearly had aright to defend himself 
to dispute the title of the Plaintiff, and to show that he, De- 
fendant, held the land under a good title; 2° because on its 
face the Plaintiffs deed was null, and Defendant had a right 
to plead such nullity ; 3° because the Defendant’s plea was a 
legal and valid defence to the Plaintiffs action, and Defendant 
had a right to show that the deed granted by the secretary- 
treasurer was null. His honor thought the judgment should be 
reversed. The secretury-treasurer had a right to transfer only 
the expectancy of the land after the two years had elapsed. 
Cons. stat. Lower-Canada, ch. 24, sec. 61, sub-sec. 6, enacted 
that the owner might redeem within two years, on paying 
the price and 20 per cent more. 

ONK, J.: Said the demurrer was quite untenable. If the 
parties had gone to enquéte, and the Defendant proved his 
plea, there would be no difficulty as to the fate of the 
action. The court should have ordered proof. 

JUDGMENT: “ Considering that the exception péremptoire 
en droit is founded in law, notwithstanding the reasons in 
the demurrer thereto pleaded by Plaintiff, this court doth 


64 RAPPORTS JUDICIAIRES REVISES 


revise and reverse the said judgment etc., and doth reject the 
said demurrer, with costs.” (15 D. T. B. C,, p. 408, et 1 L. C. 
L. J., p. 27.) 

RITCHIE and BoRLASE, for Plaintiff. 

SANBORN and Brooks, for Defendant. 


EPPETS TROUVES DANS LE FLEUVE SAINT-LAURENT. 
Circuit Court, Montreal, 31st May, 1865. 
Before BERTHELOT, Justice. 


McGuire, Plaintiff, vs. THE TRINITY HOUSE oF MONTREAL, 
Defendants, and CUNNINGHAM, Intervening party. 


Jugé : Que, dans le cas où une ancre a été trouvée Jans le Saint-Lau- 
rent, dans le hâvre de Montréal, par le capitaine d’un vaisseau, les deux 
tiers du produit net de la vente seront, sous les dispositions de la 
2e Vict.,ch. 12, adjugés au capitaine, et l'intervention des propriétaires 
du vaisseau réclamant ces deux tiers sera renvoyée. (1) : 


The declaration set up that about the 19th June, 1864, 
Foran, the master of a vessel, found an anchor in the harbour 
of Montreal, which he placed in the hands of Defendants, by 
whom it was sold; and that, after deducting the expenses, 
and one third of the price belonging to Defendants, there 
remained a sum of $66.45, belonging to the finder, for which 
Plaintiff sued, under a notarial transfer made to him by Foran. 
The Defendants pleaded that the anchor had been placed in 
their hands by Phillips & Company, representing themselves 
as acting for the owners of the vessel, and that a claim for 
the money in question had been made by Phillips & Company 
and by other persons, acting for the owners of the vessel, 
that Defendants, therefore, brought the money into court and 
sen rapportarent à justice. An intervention was filed on be- 
half of the owners of the vessel, claiming the moneys on 
account of the anchor having been found by their agent, the 
master of that vessel. 

BERTHELOT, Justice: The question raised is as to whether 
the proceeds of an anchor found in the river St. Lawrence 
shall be paid over to Plaintiff, as representing the master of 
the vessel, or to the intervening parties as owners. The statute 
of 1858, 22 Vict., ch. 12, enacts that: “ Every person finding 
“any effects or thing in the river St. Lawrence, or on the 


(1) Ce statut est reproduit dans les Actes du Canada et des provinces non 
abrogés par les statuts revisés, 1887. | 
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“ beach thereof, or in any part of the rivers running into the 
“ same, within the port of Montreal,” shall give notice thereof 
to the Trinity House of Montreal, under a penalty, that, if 
not claimed as mentioned in the act,“ the registrar and treas- 
“ urer of the Trinity House shall sell the same publicly, and, 
“after deducting the expenses of advertising, sale or other- 
“ wise, two thirds of the proceeds of the sale shall belong to 
“ the finder, and the remaining third to the Trinity House of 
“ Montreal.” He held that, under the act, the sum sought to 
be recovered must be paid to Plaintiff, who was in the rights 
of the master, and not to the intervening parties, the owners 
of the vessel, the master could not be held to have been acting 
for his owners in fishing up a lost anchor. He was the finder 
of the anchor and entitled to the advantages given by law to 
the finder. Judgment for Plaintiff, intervention dismissed, 
without costs. (15 D. T. B. C., p. 411 et 9 J., p. 111.) 

CurRAN, for Plaintiff. 

Monk, for Defendant. 

BENJAMIN, for intervening party. 


PROCES PAR JURY.—BILLET PROMISSOIRE. 


SUPERIOR COURT Montréal, 25 juin 1865. 
Before BERTHELOT, Justice. 


Davis, Plaintiff, vs. Frrz, Defendant. 


Jugé: 1° Que dans le cas d’une question soumise à un jury, savoir si le 
Demandeur avait été coupable d'aucune et de quelle négligence en n’in- 
formant pas immédiatement le Défendeur que le billet en question dans la 
cause était forgé, et la réponse étant : ‘* Le Demandeur a été coupable de 
négligence, “ mats pas au dommage du Défendeur,” que la dernière partie 
de la réponse ne sera pas rejetée, le jury ayant droit de donuer la ré- 
ponse de la manière qu'elle avait été donnée. (1) 

2° Que dans le cas où un Demandeur avait transmis de l'argent et un 
nouveau billet au Défandeur pour retirer un billet alors tenu par le Dé- 
fendeur, qu'il croyait être vrai, et ne notifiant le Défendeur que dans 
l’espace de quatorze jours que le billet qui lui avait cté transmis par la 
poste était forgé, tel délai ne sera pas considéré constituer une négli- 
gence de la part du Demandeur de manière à l'empêcher de recouvrer 
l'argent et le billet, en autant qu’il y avait des circonstances qui démon- 
traient négligence de la part du Défendeur, et notamment preuve qu'il 
sa vait, avant la réception de l’argent et du billet, que le billet qu’il tenait 
était forgé. 


The action was brought by Plaintiff, who carried on busi- 
ness at Trenton, in Upper Canada, against Defendant, resid- 


© (1) V. art. 352 et 407 C. P. C. 
TOME XIV. 5 
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ing at Montreal, to recover back the sum of $200, remitted to 
Defendant on account of a note then held by him, and sup- 
posed by Plaintiff to be a genuine note, and also to recover 
ack a note for $267.08, transmitted to Defendant to make 
up the amount of the note. The case was tried by a jury. The 
following facts were found by the jury: 1° The making by 
Plaintiff of a promissory note dated at Montreal, 2nd October, 
1863, in favor of Gemmill, McDougall & Co., or order, for 
$462.50, payable at Molson’s Bank, Montreal, six months after 
date, and the delivery thereof to the payees. 2° That Fitz, 
the Defendant, received, in December, from Gemmill, McDou- 
gall & Co., a note purporting to be made by Plaintiff for a 
like sum of $462.50, in favor of Gemmill, McDougall & Co., 
payable six months after date, at the City Bank, Montreal, as 
collateral security for an amount due Defendant by Gemmill, 
McDougall & Co. 3° That, in the correspondence between the 
parties, Plaintiff referred to the genuine note, the Defendant 
to the other. 4° The transmission by Defendant to Plaintiff 
of the note, Plaintiff's exhibit No. 1, on receipt from the 
Plaintiff of $202, and of another note for $267.08. 5° That 
the payment of $200 and the giving of the other note 
were made by Plaintiff “ under the belief that the said 
“ note so held by the Defendant (Plaintiff's exhibit No. 1) 
“ was the genuine note of the Plaintiff by him in this declara- 
“ tion first mentioned,” (payable at Molson’s Bank.) 6° That 
the signature to the Plaintiffs exhibit No. 1, was not the 
nuine signature of Plaintiff. 7° Question. How long did the 
Plaintiff after the receipt of the said note, Plaintiff's exhibit 
No. 1, retain the same in his possession, before he intimated 
to the Defendant that the same was not genuine? Answer. 
About fourteen days. 8° Was Plaintiff guilty of any and 
what negligence before his intima‘ion to Defendant of the 
note, Plaintiti’s exhibit No. 1, being so forged or counterfeit ? 
Answer. “The Plaintiff was guilty of negligence, but not to 
“the injury of the Defendant.” On the 21st Nov. 1864, the 
Defendant moved that the words in italics in the answer to 
the eighth question be struck out and expunged from the 
finding “as being surplusage,” “and beyond and aside from 
“ the fact which the jury had to find, and ultra petita.” 
BERTHELOT, Justice, 30th November, 1864, held the words 
could not be struck out, inasmuch as the jury had a right to 
make them form part of their answer, and the motion was 
dismissed. On Plaintiff's motion for judgment on the verdict, 
and on Defendant's motion for a judgment dismissing the 
action, non obstante veredicto: 
BERTHELOT, Justice, held that the only serious question in 
the case was as to whether the negligence on the part of 
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Plaintiff was such as to prevent him from recovering. He 
had received from Montreal a note which turned out to be a 
forged one, but had not notified Defendant of this until about 
fourteen days after. It appeared from the evidence of Plain- 
tiff’s clerk that Plaintiff himself received the letter from the 
post-office, and that the note was put into a cash box or 
drawer, and that it was the clerk who pointed out to Plain- 
tiff the discrepancy in the signature. But there was another 
fact which was proved in the case, by the witness Cinq-Mars, 
that Defendant knew before the receipt of the money, that 
the note then held by him was forged. The authority cited 
from Byles (1) laid down the principle that, where the fault 
or negligence did not lie entirely on the party claiming to 
recover, the action would be sustuined. The Defendant had 
taken the note from the payees, it turned out to be forged, 
and he knew this before he received the moneys sent by 
Plaintiff. The motion for judgment would be granted and 
Defendant's motion for judgment, non obstante veredicto, dis- 
missed, (15 D. T. B. C., p. 413.) 
ROSE and RITCHIE, for Plaintiff. 
BEDWELL, for Defendant. 


OBLIGATION.—MANDAT. 
Circuit Court, Montreal, 30 juin 1864. 
Before BERTHELOT, Justice. 
RAYMOND, Plaintiff, vs. BURLAND, Defendant. 


Jugé: Que le fait qu’une fille majeure demande à un médecin de vi- 
siter sa mère indisposée, toutes deux résidant ensemble, n’est pas en 
lui-même suffisant pour établir aucune responsabilité de la part de la 
fille, les soins du médecin ayant duré plus d’un mois. | 


BERTHELOT, Justice : This action is to recover the amount 
of a physician's bill and is brought against Defendant, an 
unmarried woman of full age, for medecines furnished to, and 
attendances on her mother. It is proved that the mother and 
daughter lived together; that the daughter went for the phy- 
sician when he was first called, but I cannot, under the cir- 
cumstances, hold this as sufficient proof of her liability to pay 
for the medical attendance which extended over a month. 
The action is directed against the wrong person. Action dis- 
missed without costs. (15 D. T. B. C., p. 420.) 

DUHAMEL, for Plaintiff. 

DEVLIN and KERR, for Defendant. 


(1) Byles on Bills, Nos. 267, 268. 
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CLOTURES DE LIGNE.—INSPECTEUR AGRAIRE. 
Circuit Court, Montreal, 30th September, 1864. 
Before MONK, Justice. 


Murray, Appellant, and HuRTUBISE, Respondent. 


Jugé: lo Qu’un inspecteur, sous l’acte d’agriculture, appelé à faire 
l'examen d’une clôture de ligne entre voisins, laquelle il déclare insu fii- 
sante, n’a aucun droit de faire les réparations et de porter une action en 
son propre nom contre la partie en défaut, pour le recouvrement des frais 
et dépens. 2° Qu'il peut, s’il en est requis, autoriser le plaignant à faire les 
réparations, au nom duquel une action peut être intentée pour ln recou- 
vrement des frais et dépens. (1) 


Monk, Justice: This is an appeal from the decision of two 
magistrates, under the agricultural act, (2) condemning Appel- 
lant to pay four dollars to Respondent, Joseph Hurtubise, 
“ Inspector duly named by the Municipal Council, Parish of 
Montreal,” for repairing a line fence between Appellant and 
his neighbour. The decision of the magistrates cannot be main- 
tained, inasmuch as it was not in the power of the inspector 
to bring the action in his own name. The laws directs the ins- 
pector, on requisition of any proprietor or occupant of land, 
to go upon the spot and inspect the line fence, and to order 
the person complained of to repair it under a penalty. If 
the work is not done, the inspector, if required to do so, may 
authorize the complainant to do the work, and the complainant 
may then recover the costs and expenses. (3) The judgment 
therefore must be set aside. (15 D. T. B. C., p. 421.) 

- Luwn, for Appellant. 

DEsEVE, for Respondent. 


(1) V. art. 425 et 426 C. M. 
(2) Cons. Stat. of L. C. chap. 26. 


(3) Cons, Stat. L. C., cap. 26, sect. 32, sub-sect. 6: ‘‘ The inspector, after 
‘ the expiration of the delay, may, if required so to do, authorize the com- 
‘‘ plainant to perform or cause to be performed, the work, the execution of 
‘ which he has ordered, and such complainant alone shall be entitled co reco- 
‘S ver the costs of such work and all his fair expenses, if the person condemned 
# to do such work neglects or refuses to pay the amount.” 
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PREUVE TESTIMONIALE CONTRE UN ECRIT. 
Circuit Court, Montréal, 30 mars 1864. 
Before LORANGER, Justice. 
WEST et al. Plaintiffs, vs. FLECK et al., Defendants. 


Jugé: Qu’aucun témoignage verbal ne sera admis pour contrôler, chan- 
ger ou varier le reçu allégué dans la cause, lequel doit être assimilé a 
un contrat par écrit, et conséquemment non sujet à être changé par 
preuve orale. (1) 


This was an action on a note dated 31 August, 1863, made 
by Defendant in favor of C. C. Snowdon & Co., for $169.42, 
payable 3 months after date, and alleged to have been indors- 
ed to Plaintiffs. The plea set up that the note was not trans- 
ferred to Plaintiffs until after it became due, and also set up 
the following receipt : “ Received from A. Fleck his note 
“ indorsed by R. Cross, for $100, at one year, also one at 6 
“ months for $75, with interest, indorsed by R. Cross, and his 
“ note for $169.42, at 3 months. If we can discount the latter 
“ note we will hold the same as settlement of note due this 
“ day, if not, it is agreed that Fleck pays in fifty dollars on 
“ account during this week. Montreal, 31 August, 1863. Sign- 
“ ed, C. C. SNowpon & Co.” The plea further alleged that the 
note sued for was for the same debt secured by the indorse- 
ments of R. Cross; that this note was to be protected by 
Snowdon & Co., when it fell due, and was to be renewed 
during a year for the accommodation of Snowdon & Co., and 
to enable them to get it discounted:; that the receipt did not 
embody all the terms agreed on, and that the $50 were not 
to be paid, and were not in fact demanded by Snowdon & Co. 
The parties went to enquéte and certain evidence was taken 
under reserve. 

LORANGER, Justice, held that parol evidence could not he 
allowed to alter or vary a contract, in writing, and referred 
to the case of Fry vs. Richelieu Company (2). He assimilated 
the receipt in question to a contract, and, therefore, must 
apply to it the same rules of evidence as to cases of contract. 
Judgment for Plaintiffs. (15 D. T. B. C., p. 422.) 

SNOWDON and GAIRDNER, for Plaintiffs. 

Cross and Lunn, for Defendants. 


(1) V. art. 1234, C. C. 
(2) 13 R. J. R. Q., p. 470 et 7 R. J. R. Q., p. 298. 
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RESPONSABILITE DES AUBERGISTES. 
Circuir Court, Montréal, 31 décembre 1864. 
Before Monk, Justice. 


BoURGOUIN, Plaintiff, vs. Hoaan, Defendant. 


Jugé: Qu’un hôtelier est responsable envers un individu allant à un 
bal à son hôtel, qui remet sa redingote ou paletot à un serviteur de 
l'hôtel, et qui reçoit un billet où numéro pour icelui, la redingote 
n'ayant pas été remise sur présentation du billet, et nulle preuve pro- 
duite de négligence de la part du Demandeur. (1) 


Monk, Justice: This action is brought to recover from 
Defendant, who keeps the St. Lawrence Hall Hotel, in this 
city, $25, value of an outer coat delivered to a servant, and 
for which a ticket or number was given. The Plaintiff having 
got a ticket for his coat, attended a ball which was a public 
one given by certain parties to the delegates from the lower 
provinces ; but, on asking for his coat, when about to leave, 
he was told that the coat was not to be found. At first I was 
disposed to send Plaintiff for recourse against the inviting 
parties, but Defendant's servants having received the coat, in 
the course of their duties, Defendant must be held liable for 
their failure to deliver it back, there being no proof of nepli- 
gence on the part of Plaintiff. Judgment will be for $20, 
which appears to have been the value of the coat. (15 D. T. B. 
C., ip. 424.) 

IREAU and LACOSTE, pour Plaintiff. 

DEVLIN, for Defendant.’ 


LOUAGE.—POURSUITE SUR BAIL. 
QUEEN'S BENCH, APPEAL SIDE, Montreal, 7th June, 1865. 


Before Duval, Chief-Justice, AYLWIN, MEEREDITH, DRUM- 
MOND and MONDELET, Justices. 


HARROWER, Appellant, and Wilkie, Respondent. 


Jugé, dans la Cour de Circuit: 1° Que la déclaration dans la cause ne 
contenait aucune allegation directe d’usage et occupation par le Défen- 
deur des lieux en question, mais alléguait un bail verbal qui n'était pas 

rouvé. 
P 2° Que le Demandeur, ayant reconnu l'existence d’un bail verbal, ne 
pouvait pas recouvrer pour usage et occupation seulement. 

3° Que le Demandeur ayant, dans ses réponses aux interrogatoires 


(1) V. art. 1814 et 1815 C. C. 
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sur faits et ariicles, admis que le loyer était de £40 par année, payable 
semi-annuellement, n° pouvait, en vertu de l’action telle qu’intentée, 
recouvrer, même pour les six mois, sur les loyers pour dix mois ré- 
clamés. 

En Appel: 1° Qu’un propriétaire peut maintenir wine action pour 
recouvrer pour j’usage et occupation de sa terre par le Défendeur, sans 
preuve d’aucun bail. 

4° Que, dans l'espèce, le Demandeur avait droit de recouvrer six 
mois de loyer sur les dix qu’il réclamait. 


This was an action for rent, brought in the Circuit Court, 
Sorel ; the declaration, after describing the leased premises, 
alleged: “That, on or about the 15th of February, 1862, 
“ Defendant leased the said premises, from Plaintiff, and 
“ promised to pay Plaintiff the sum of £3 6 8, for each and 
“ every month of the occupation of the same, to commence 
“ from the first day of May then next and now last, and to 
“ finish the first day of May now next, being at the rate of 
“ forty pounds per annum. That Plaintiff deserves to have, 
“claim and demand from Defendant, the sum of £38 6 8, 
‘ for ten months use and occupation of the premises by Defen- 
“ dant, on account of which Defendant has paid the sum of two 
“ pounds ten shillings, leaving due and unpaid the sum of £30 16 
“ 8, which, although requested to pay, Defendant neglects and 
“refuses to do. That, by law, a right hath accrued to 
“ Plaintiff to have and obtain a process of satsie-gagerie, ete. 
“ Wherefore Plaintiff prays that a process of saisie-gagerie 
‘may issue, ete.” Conclusion for £30 16 8. The plea was a 
défense en fait. At enquéte Pluintiff examined one witness the 
notes of whose deposition taken subject to objection, were in . 
the following terms : That he knows Plaintiff as having been 
in possession, as proprietor, for upwards of ten years, of the 
lot described in Plaintiffs declaration, and Defendant vccu- 
pied the same from first of May, 1862, to the first of May of 
the present year. The Plaintiff deserves to have thirty pounds 
for such occupation, end Defendant told witness, that he had 
to pay forty pounds for the same occupation.” No witnesses 
were examined on behalf of Defendant, who submitted inter- 
rogatories sur furts et articles to Plaintiff as follows: 2e Jn- 
terrogatoire : N'est-il pas vrai que le lot de terre mentionné 
.et décrit en la déclaration a été par vous loué et affermé au 
Défendeur, le, ou vers le quinzième jour de février de l’an 
1862, pour le temps qui s'écoulerait du premier de mai de 
l'an 1862 au premier de mai de l’an 1863, et que ce bail fût 
ainsi fait pour wn prix déterminé? Réponse: Yes, and the 
price was forty pounds per annum. 8e Interrogatoire: N’est-il 
pas vrai que ledit lot de terre a été par vous loué et affermé 
au Défendeur, et que ce dernier a occupé ledit lot de terre, 
pour un prix et à des conditions formelles et déterminées entre 
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vous et lui? Réponse : It is answered by the next preceeding 
answer. 4e Interrogatoire : N’est-il pas vrai que le prix auquel 
vous avez loué et affermé ledit lot de terre au Défendeur, 
devait vous être payé en nature, c'est-à-dire, en produits de la- 
dite ferme et de laiterie? Réponse: No. 5e Interrogatovre : 
Dites et précisez à quelles conditions vous avez laissé occuper 
ledit lot de terre par le Défendeur, durant l’année qui s’est 
écoulée depuis le premier jour du mois de mai 1862, jusqu'au 
premier du mois de mai 1863, et comment était payable le prix 
convenu entre vous et lui? Réponse: The aforesaid price of 
forty pounds was payable to me by Defendant in money 
every six months. ihe following judgment was rendered on 
the 15th April, 1864: LABERGE, Justice, “ Considérant que le 
Demandeur n'a pas prouvé le bail verbal par lui allégué, comme 
ayant été fait au Défendeur pour une année à raison de £3 6 8 
par mois. 2° Que le Demandeur, dans ses réponses aux inter- 
rogatoires sur faits et articles, allègue un bail différent de 
celui ci-dessus, savoir, pour un loyer annuel de quarante livres, 
payabe semestriellement. 3° Que le bail tel qu'allégué par le 

emandeur a été nié par le Défendeur. 4° Que les interroga- 
toires sur faits et articles posés par le Défendeur an Deman- 
deur, n’établissent pas un bail tel qu’allégué par le Demandeur, 
parce que, s'ils peuvent être considérés comme un aveu judi- 
Claire, ils ne peuvent être divisés. 5° Que la déclaration du 
Demandeur ne contient pas un allégué distinct de jouissance 
et occupation des prémices par le Défendeur, et que la jouis- 
sance et occupation ne sont alléguées qu'incidemment pour 
établir l'exécution du bail verbal durant six mois. 6° Que le 
Demandeur ne peut rien réclamer en se fondant sur la jouis- 
sance et occupation seulement, dès qu'il reconnaît l'existence 
d'un bail verbal et a failli dans la preuve d'icelui. 7° Que le 
Demandeur ne réclame rien pour jouissance et occupation, mais 
seulement en vertu du bail verbal : Renvoie la présente action 
du Demandeur, et déclare nulle la saisie-gagerie par lui prise, 
réservant au Demandeur son recours.” 

MONDELET, Justice, dissenting, held that the judgment of 
the court below ought to be maintained, upon the ground that 
the lease alleged by Plaintiff was not proved. He admitted 
that this court had already decided that an action for rent . 
based upon use ana occupation could be brought by a proprietor 
against the occupant, and, in this, he acquiesced; but, here, a 
lease had been alleged and not proved, and he would maintain 
the judgment on that ground, the evidence of the wituess 
being properly held to be illegal. 

DuvaL, Chief-Justice: It would be convenient for Deten- 
dant to have the judgment below confirmed. He first says you 
can’t recover because you have not proved your lease and next 
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you can't recover for use and occupation because there was a 
lease which you have not proved,and which cannot be proved by 
witnesses. The declaration was not perhaps, perfectly regular, 
but there was sufficient in the case to shew that Defendant 
had occupied Plaintiff's property, and he ought to have been 
condemned. 

DRUMMOND, Justice, stated that much had been said against 
counts for use and occupation as not being in accordance with 
french forms. Such counts he thought were very useful ; he 
saw no incompatibility in setting up in one count a verbal 
lease and possession, with a count for use and occupation. If 
the lease were not proved, the use and occupation mignt be 
proved, and substantial justice done by condemning Defen- 
dant, more especially now that no set or special form of 
pleading was required : But, in this case, judgment would 
f° only for rent of the six months accrued up to Ist Novem- 

r, 1862. 

JUDGMENT: “ Considering that Appellant hath proved and 
fully established the fact that, at the time of the institution of 
his action, Respondent was justly indebted to him in the sum 
of seventy dollars, for balance of six months’ rent of the pre- 
mises described in the declaration, to wit : from the first day 
of May, 1862, until the first day of November, in the same 
year ; considering, therefore, that, in the judgment pronoun- 
ced on the fourth day of April, 1864, by the Circuit Court 
for the district of Richelieu, there is error, this Court doth set 
aside and reverse the said judgment: And, proceeding to 
render the judgment which the Court below ought to have 
pronounced, this Court doth adjudge and condemn Res- 
pondent to pay and satisfy to Appellant the sum of seventy 
dollars, for balance of rent as hereinabove mentioned, and 
doth declare the writ of suisie-gagerie good and valid, re- 
serving to Appellant his recourse for the term of six months 
from the first of November, 1862. The Honorable Mr. Justice 
Mondelet dissenting. (15 D. T. B.C, p. 427 et 1 L. C. L. J, 

. 37.) 
P ARMSTRONG, for Appellant. 
JOHNSON and PICHÉ, for Respondent. 


# 
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JUGEMENT PRONONCE HORS DE TERME. 
QUEEN'S BENCH, APPEAL SIDE, Montréal, 7 mars 1865. 


Before DuvaL, Chief-Justice, AYLWIN, MEREDITH, 
DRUMMOND and MONDELET, Justices. 


ALLEN, Appellant, and THE CoRPORATION OF THE TOWNSHIP 
OF ONSLOW, Respondent. : 


Jugé: Qu’un jugement rendu un jour qui n’est pas un jour de terme, 
ou un jour d’engnuéte et pour audition aux mérites, sera mis de côté, 
chaque partie payant ses frais en appel, les frais du tribunal inférieur 
Sujets à la décision ultérieure de ce tribunal. (1) 


This was an action in damages, brought against Respon- 
dent, in the Circuit Court, at Aylmer, by reason of a mare 
belonging to Plaintiff having been killed, in consequence of 
her falling through an unsafe and dilapidated bridge, on the 
highway, in the township of Onslow. In the Court below, the 
action was dismissed for want of proof. In appeal, two points 
were raised by Appellant. 1° That the judgment having been 
rendered on the 5th May, 1862, which was not a day in term, 
nor an enqu2te day fixed for cases inscribed for evidence and 
hearing on the merits, under the Cons. Stat. L. C., chap. 83, 
sect. 183, was of no effect, and should be reversed 2° That, on 
the merits, Plaintiff had made out his case, and should have 
got a judgment in his favor. 

FLEMING, for Respondent, contended that, if the judge in 
the Court below was not justified in rendering a judgment on 
the day in question, the decision could not be considered as a 
judgment from which an appeal could lie, and the case was. 
still en délibéré. 

DuvaL, Chief-Justice : In this case, an error has been com- 
mitted by the Court, at Aylmer, in pronouncing a judgment, 
In vacation, on a day not recognized by law for that purpose. 
Nor is this the first time such an error has been committed. 
The judgment must be set aside. 

JUDGMENT : The Court seeing that the judgment complained 
of was rendered on a day on which the same could not legally 
be pronounced, doth reverse, set aside and annul the judgment 
pronounced on the fifth day of May, 1862, by the Circuit 
Court for the district of Ottawa, sitting at Aylmer, and doth 
order that the record and proceedings be remitted to the Cir- 
cuit Court, at Aylmer, in order that the parties, Plaintiff and 
Defendant, in the said Court, may take therein such further 


(1) V. art. 1, 469, 469a et 470 C. P. C. 
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proceedings on the inscription made of the cause for final 
earing on the merits before the said Court, as they may be 
advised. And this Court doth order, that each party do pay 
the costs incurred by him in this court; the costs incurred in 
the Court below to be subject to the future judgment to be 
pronounced by the Circuit Court. (15 D. T. B. C., p. 433.) 
AYLWIN and PERKINS, for Appellant. 
FLEMING and CHURCH, for Respondent. 


SAISIE MOBILIAIRE.—GARDIEN. 
SUPERIOR COURT, IN REVIEW, Montreal, 30th June, 1865. 
Before BAGDLEY, BERTHELOT AND MONK, Justices. 


Dupuis, Plaintiff, vs. BELL, Defendant. 


Jugé : 1° Qu'un huissier n’a pas droit d'insérer dans un praces- 
verbal de saisie, une obligation de la part du gardien aux effets saisis, 
qu’à défaut de produire les effets saisis il paiera au Demandeur 8a dette, 
intérêts et frais. (1) 

2° Que, dans l’espèce, le gardien avait souscrit telle obligation par 
erreur et par fausse représentation de la part de l'huissier. 


BADGLEY, Justice : This case is brought up from the 
Circuit Court,Iberville, on an inscription for review made by 
Defendant who was condemned to pay the sum of $112.17. 
Dupuis took a writ of saisie-arrél before judgment against 
one Martin and Bell, the Defendant in the cause became, as 
he supposed, gardien of the effects seized. After judgment 
obtained against Martin, execution was issued and a part of 
the goods wus delivered up and sold. An action was then 
brought by Dupuis against Bell, setting up that Bell had 
signed a special agreement or bond made by the bailiff, and 
forming part of the procès-verbal, and thereby had become 
bound to pay Plaintiff his entire debt, interest and costs, on 
failure to produce the goods seized, and, for this sum, he was 
condemned by the judgment complained of. The Defendant 
pleaded and proved that the bailiff who made the procès- 
verbal of seizure or bond, was ignorant of english and that Bell 
did not know the french language,and that both he and Defen- 
dant supposed the document to be an ordinary procès-verbal of 
seizure. The Defendant produced a statement shewing that the 
effects seized,a quantity of oats,were thrashed out and sold by 
him to prevent their destruction, and offered to pay over the 


(1) V. art. 560 et 597 C. P. C. 
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balance. The judgment in the court below will be reversed, on 
the ground that the bailiff had no authority to make any 
such agreement or bond as was done in this case. He had no 
authority, except what was given him by law and he was 
bound to have proceeded according to law and to keep 
within his line of duty. It is moreover evident that the 
bailiff who could speak no english contrived to have Bell's 
signature to the instrument, on the faith that it was an ordi- 
nary procès-verbal, Defendant acting as interpreter, and Bell 
believing himself to be a mere gardien. 

JUDGMENT : Considering that the bailiff charged with the 
writ and process at the suit of Plaintiff, against the goods and 
effects of Martin, was not by law authorized or justified to 
take and receive from Defendant the alleged security bond, 
set out and declared upon by Plaintiff in his demande : Con- 
sidering that Defendant signed and executed the said instru- 
ment as a guardian of the effects seized under the said 
process, and under the bailitf that the instrument was a 
procès-verbal of seizure of the effects : Considering that the 
instrument was signed and executed by Defendant through 
misrepresentation of the bailiff and by error of Defendant, 
and that the instrument was by law null and void ; doth 
reverse the said judgment, and dismiss the action of Plaintiff, 
without costs, Defendant having informally pleaded to the 
said action. (15 D. T. B. U., p. 435. et 1 L. C. L. J, p.64) 

LANCTOT, for Plaintiff. 

DELAGRAVE, for Defendant. 


APPEL DE LA REVISION D'UNE DECISION A L’ENQUETE. 
QUEEN’S BENCH, APPEAL SIDE, Montreal, 9th March, 1865. 


Before DUVAL, Chief Justice, AYLWIN, MEREDITH, 
DRUMMOND and MONDELET, Justices. 


Hupon et al., Plaintiffs, vs. PAINCHAUD et al., Defendants. 


Jugé: Qu’un appel d’un jugement de la Cour Supérieure, renvoyant 
une motion pour revision d’une dérision à l’enquête ne sera pas permis, 
les parties en pareil cas procédant à leur risque, et si l’une était lésée la 
cause pa être portée en appel à un étage postérieur de la pro- 
cédure. (1) 


Duvai, Chief Justice: This motion, which is for leave to 
appeal from a judgment rendered in the Superior Court, 


(1) V. art. 1116 C. P, C. 
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Montreal, rejecting a motion of Defendant for the revision of 
a ruling at enquéte,will not be granted. The court has already 
held that appeals should not be granted in such cases. The 
Plaintiff will go on at his own risk, and, if the Defendant be 
injured, the matter may come before the court at a later stage 
of tne proceedings. Take nothing by motion. (15 D. T. B.C, 
p. 437.) 

BETOURNAY, for Plaintiffs. 

BARNARD, for Defendants. 


EXECUTION OF JUDGMENT PENDING APPEAL TO PRIVY COUNCIL. 
CourT OF QUEEN’S BENCH, Montreal, 9th March 1870. 


Coram Duvai, Chief-Justice, CARON, J., DRUMMOND, J., 
BADGLEY, J. 


CHARLES F. PAINCHAUD et al., Appellants, and EPHREM HUDON 
et al., Respondents. 


Hdd: That where a party appealing to the Privy Council has given 
security for costs only and fyled a declaration that he has no objection 
to execution going out for the condemnation money, the court will not 
allow the record to be remitted to the court below in order to enforce 
such execution. (1) 


This was a motion to have the record remitted to the 

Superior Court, to enable Respondents to take out execution 
for the condemnation money awarded by the judment of the 
Superior Court, confirmed by this Court; Appellants (who 
had been allowed to appeal to the Privy Council) having 
given security for costs only, and fyled a consent to execution 
going out at once for the condemnation money. 
- Duval, Cu. J. (dissentiens), was of opinion that the record 
should be sent down, and would have no objection to grant a 
delay of one month for the transmission of the transcript of 
record to England. 

BADGLEY, J. (for the majority of the Court): The only 
question is how to muke the consent to execution operative. 
If the record be once sent down it cannot be got back, except 
by certiorari. Besides, when once the record is- below, how 
could this Court know, when it comes back, that it is in the 
same condition as when sent down? It seems to us impossible 
to grant the motion, and it is therefore rejected. (15 J., p. 112.) 

BARNARD, for Appellants. 
R. & G. LAFLAMME, for Respondents. 


(1) V. art. 1122 et 1180 C. P. C. 
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JUGEMENT DES JUGES DE PAIX. 
SUPERIOR COURT, Arthabaska, 16th June, 1865. 


Coram POLETTE J. 


Ex parte W. H. TROWLEY, for certiorari, and THEOPHILE 
Coté, prosecutor in the Court below. 


Held: That in a case heard before three Judges of the Peace, judg- 
ment may be rendered by two. 


In this case, it was made to appear, by the affidavit of cir- 
cumstances, that the complaint and witnesses for the prose- 
cution had been heard before three Justices of the Peace. No 
defence was made, Defendant having protested and denied 
the jurisdiction of the Court. After the hearing of the cause, 
one of the justices present withdrew from further proceeding 
in the case, the two remaining justices adjourned, taking the 
case en délibéré,and, subsequently,rendered a judgment against 
Defendant. The Defendant moved the Superior Court for a 
writ of certiorari, maintaining that two justices could not 
render a judgment in a case heard before three. 

Per curiam : The absence of one of the justices having 
heard the case does not affect the judgment rendered by the 
remaining two, as, by the statute, one justice might have 
heard and determined the case ; there being two remain- 
ing, the judgment is good. Writ refused. (1) (9 J. p. 169.) 

FELTON and FELToN, for petitioner, 

WILLIAM DUVAL, for prosecutor. 


REGLE CONTRE PROTONOTAIRE POUR NON PRODUCTION D'UN DOSSIER. 
Cour DE CIRCUIT, Montréal, 28 Février 1865. 


Coram BERTHELOT, J. 


MoRGAN vs. VALOIS. 


Jugé: Quesur une règle prise contre les greffiers, pour mépris de Cour, 
à raison de la non-production du dossier qui est adiré, les parties sont 
tenues de se purger par serment sur les faits que sont reprochés au 
greffier. 


Le Demandeur fit notion, le 10 décembre, 1864, pour ]’éma- 
nation d’une règle contre les greffiers de la Cour de Circuit, à 


(1) Lorsque deux ou plusieurs juges de paix sont appelés à décider une 
affaire, ils doivent tous assister au jugement. (Saint-(lemmes et Cherrier, 
U. S., Montréal, 31 mai 1864, Monk, A. J., 9J., p. 22.) 
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Montréal, pour mépris de cour, par suite de leur refus de lui 
donner communication du dossier qu'ils allèguent être adiré. 
La Cour a ordonné ce qui suit: “ Avant d’adjuger sur la règle, 
“ al est enjoint aux parties de se purger, par serment, sur les 
“ faits qui sont reprochés aux Greffiers de cette Cour par la 
“ motion du Demandeur en date du 10 décembre, 1864.” (9 J. 
. 169.) 
P ADOLPHE OUIMET, avocat du Demandeur. 
S. B. NAGLE, avocat du Défendeur. 


REVOCATION DU DROIT DE PROCEDER IN FORMA PAUPERIS. 
Cour DE CIRCUIT, Montréal, 30 Avril 1865. 
Coram Monk, J. 
MONTFERRANT vs BERTRAND. 


Jugé : Que le tribunal peut révoquer le privilége de procéder in formd 
pauperis accordé au Demandeur, lorsqu'il appert soit par la procédure 
ou par la preuve que le Demandeur vaut plus que £5 sterling. (1) 


Le Demandeur avait obtenu le privilège de procéder an for- 
md pauperis, malgré qu'il n'eût pas allégué qu'il ne valait £5 
sterling, et avait, en conséquence, poursuivi la Défenderesse, en 
sa qualité de légataire universelle de Joseph Montferrant, pour 
un an de gages, comme serviteur. A cette action, la Défende- 
resse plaida que le Demandeur avait été recu chez Montferrant 
par charité, et qu'il n’en avait été chassé que lorsque sa pré- 
sence fut devenue insupportable. La preuve du Demandeur 
dévoila le fait que ce dernier avait des moyens d'existence et 
des valeurs au-delà de £5 sterling. La Défenderesse, par une 
motion, demanda que le privilège de procéder in formd pau- 
peris accordé, au Demandeur, fût révoqué; que la procédure, 
n'étant pas timbrée au désir de la Joi, fit déclarée nulle,et l’ac- 
tion déboutée, quant à présent. 

DESJARDINS, pour le Demandeur, prétendit que 14 preuve 
indiquait que le Demandeur était un pauvre homme, et que 
ce qui apparaissait dans le témoignage de son client, ne pou- 
vait être regardé que comme une exagération inspirée par l'or- 
gueil de ne pas passer pour un mendiant. Quant au point sou- 
levé que l’action devait être déboutée, parce que la procédure 
n’était pas timbrée, l'absence de timbres devait être tolérée par 
Ia Cour qui l'avait permise, et que la seule conclusion à la- 
quelle la Cour pouvait arriver sur ce point, était de limiter un 


(1) V. art. 32 C. P. C. 
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temps pour l'imposition de tels timbres. G. DOUTRE, pour la 
Défenderesse, plaida que la preuve du Demandeur, tant par 
témoins que par actes authentiques, donnait & ce dernier un 
caractère d’homme à l'aise. Un acte de vente indiquait qu'il 
avait possédé une maison sur Ja rue St. Paul et en avait reçu 
un prix raisonnable. Le témoignage du Demandeur indiquait 
qu'il avait acheté un cheval de la valeur de $80, un mois après 
la poursuite, qu'il en avait déjà payé la moitié,et se vantait de 
pouvoir payer la balance avant six mois. Sous ces circon- 
stunces, 1l n’y avait pas de doute à entretenir sur la position 
du Demandeur. Les auteurs sont unanimes pour suggérer la 
révocation du privilège de procéder in forma puuperis, s’il a 
été accordé à une personne valant plus que £5 sterling. Sta- 
tuts Refondus B. C., Ch. 82, sect. 24; Archbold’s Practice, 
vol. 11, p. 169; Tidd's Practice, vol. 1, p. 97; Tidd’s Forms, 
p. 18; Lush Practice, p. 208. Quant à la question du timbre, 
la 27-28 Vict., ch. 5, sect. 18, donne à la Cour le droit de per- 
mettre l'imposition du timbre sur des procédures non timbrées, 
lorsque l'acte n'a pas été violé sciemment et volontairement ; 
or, dans ce cas, le Demandeur ne s'est-il pas soustrait à cette 
imposition du timbre par un mensonge, et s'il avait dit la 
vérité dans l'affidavit, comme il l’a dit dans son témoignage, 
le privilège de procéder in formd pauperis, ne lui auruit-il 
pas été refusé ? Le Demandeur a done violé la loi sciemment 
et volontairement, et s'est ainsi placé dans une position à 
empêcher la Cour de lui permettre l'imposition du timbre. 
Par la sect. 13 du même stat, la loi déclare nulles toutes les 
procédures non timbrées qui auraient dû l'être. Ainsi toute la 
procédure du Demandeur est nulle, ct la Défenderesse doit 
être renvoyée des fins de l’action, sauf au Demandeur à se 
pourvoir. 

“ La Cour, après avoir entendu les parties, sur la motion 
faite par la Défenderesse, considérant qu'il résulte de la dépo- 
sition du Demandeur que, lors de l'institution de cette action, 
le Demandeur n'était pas dans une condition de pauvreté telle 
qu’il eût pu obtenir de procéder in formd pauperis, si les faits 
eussent été fidèlement représentés au juge qui a permis cette 
forme de procéder, accorde avec dépens la partie de la motion 
tendant à dépaupériser le Demandeur, rejette le reste de la 
motion, et déclare le Demandeur déchu du droit de procéder 
in formé pauperis, et ce à compter de l’émanation du bref de 
sommation en cette cause inclusivement. En conséquence, la 
cour ordonne que tous procédés en cette cause soient suspen- 
dus jusqu'à ce que les actes de procédure qui auraient dû être 
revêtus de timbres, si le Demandeur n’efit pas obtenu de pro- 
céder in formd pauperis, soient revétus de tele timbres sui- 
vant la loi.” Le Demandeur, ayant négligé d’apposer le timbre 
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sur sa procédure, une autre application a été faite pour qu’un 
délai fût fixé par la Cour. délai fixé étant expiré et le 
timbre n'ayant pas été apposé, l’action du Demandeur fut ren- 
voyée avec dépens, sauf d se pourvoir autrement, par son 
Honneur le Juge BERTHELOT, le 30 mai, 1865. (9 J., p. 170.) 

BÉLANGER et DESJARDINS, pour le Demandeur. 
DouTRE et DoUTRE, pour la Défenderesse. 


COMPULSOIRE.—COLLATION DE PIECES.—VERIFICATION D'ECRITURE. 
Circuit Court, Montréal, 25 avril 1865. 
Before LORANGER, Justice. 


Lorn, Plaintiff, vs. LAURIN et al., Defendants. 


Jugé: Que tout le 22e titre des compulsoires et collations de pièces 
de l’ordonnance de 1667 est en force dans le Bas-Canada, nonobstant 
qu’on n’en ait pas fait usage depuis plusieurs années, 

2° Qu’une loi n’est pas abrogée par désuétude ou inobservance de ses 
dispositions pendant un long espace de temps. 

3° Que le mode de vérification d’écritures auquel il est référé dans le 
titre en question, est une manière de procéder rationnelle, et facilement 
adapté à notre système de procédure et d’enquête, et n'a pas perdu son 
efficacité du fait qu'il a été oublié ou passé inaperçu pendant longtemps. 


The action was brought upon a promissory note of the 15th 
October, 1862, alleged to have teen made and signed by Fran- 
gois Quenneville, payable to the order of Charles Falkner, at 
the office of Plaintiff, for $135, and to have been indorsed by 
the other Defendant “C. Falkner, per J. P. Falkner, procu- 
“ reur.” The Defendant Laurin was described as the widow 
of one Quenneville, and executrix and universal legatee under 
his last will, Charles Falkner being described as of the parish 
of Sault-au-Récollet, yeoman. The Defendant, Falkner, filed 
with his plea an affidavit in which he stated that he had never 
indorsed or consented to the indorsement of the note, and had 
never authorized it, and that Joseph P. Falkner had never 
been his attorney, but, afterwards, confessed judgment. The 
other Defendant denied the alleged signature of the maker, 
and filed an affidavit by her attorney. 

LORANGER, Justice: A question comes up on Plaintiff's 
motion for the appointment of experts vérificateurs to decide 
upon the signatures upon the note in question in this cause. 
Is the title of the Ordinance of 1667, relating to this matter 
in force, or has it fallen into desuetude, and been thereby 
abrogated ? I admit that, since the cession of this country to 
England, this title of the Ordinance has not, so far as I know, 

TOME XIV. 6 
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been followed by the Courts, but I do not, from that circum- 
stance, say the Ordinance, as to this point, has fallen into 
desuetude. I can understand desuetude when a law does not 
meet the wants of society, as when it imposes excessive and 
unusual penalties for imaginary or trifling offences, or general 
penalties for exceptional cases; so, if the working of the 
judicial system, fonctionnement judiciaire, could not adapt 
itself to the old law, I can understand what desuetude means. 
But I do not understand how, from the law not being put in 
force for 100 years, or more, it can have fallen in desuetude 
or ceased to be binding on Courts of Justice. I hold the 
Ordinance in force, and experts will be named, their report 
will not necessarily bind the Court, but they will have power 
to hear the witnesses produced, on notice to the parties to 
make comparison or verification under the Ordinance, and to 
make their report as was done under it. If I err in this, 
there is fortunately a Court of Appeal which can decide the 
question. Judgment (LORANGER, Justice), 30th September, 
1864: “La Cour, aprés avoir entendu la plaidoirie des avo- 
cats des parties sur l'incident soulevé par la motion du 
Demandeur, en date du 10 juin dernier, à l'effet de faire pro- 
céder par experts à la vérification des écritures affirmées par 
la partie Demanderesse et déniées par les autres parties, 
savoir, des signatures que le Demandeur allégue étre celles de 
Francois Quenneville et du Défendeur Charles Falkner, ap- 
posées au bas du billet produit et au dos d'icelui, signatures 
déniées respectivement par la Défenderesse Monique Laurin, 
exécutrice testamentaire et légataire dudit Francois Quenne- 
ville, et par Charles Falkner lui-même : “ Considérant que le 
titre 22 de |’Ordonnance de 1667, et tous les articles d'icelui, 
et notamment les articles 5, 6, 7 et 8 de ce titre, sont en force 
en ce pays, bien que depuis de nombreuses années ils n’y 
aient pas été observés, lequel défaut d’observance n'en a 
cependant point produit l'abrogation par désuétude : “ Consi- 
dérant que le mode de vérification des écritures déniées, pres- 
crit par les articles ci-haut cités, est un mode rationnel, se 
conciliant facilement avec notre système d'enquête, et cadrant 
parfaitement avec l'économie de notre procédure, qui n’a point 
perdu de son efficacité pour avoir été mis en oubli pendant 
longtemps, et que le Demandeur soutenant la vérité des 
signatures apposées sur l'effet de commerce qui fait la base 
de son action, signatures que les Défendeurs dénient, avait le 
droit d’invoquer ladite Ordonnance de 1667, et les titres et 
articles suscités, qui sont comme susdit en pleine force et vi- 
gueur, et de demander la vérification desdites signatures: 
Accorde ladite motion, et en conséquence : Ordonne que, 
par trois experts nommés ce jour par les parties, savoir, par 
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Joseph Belle, Henri Cotté et Benjamin Henri Lemoine, les- 
quels seront au préalable assermentés par le greffier de la 
Cour, il sera procédé, parties présentes, ou dûment appelées, 
à la vérification, tant par témoins que par comparaison d’écri- 
tures, dont les parties conviendront, ou par les interrogations 
sous serment d'aucune d’elles déférés tant par les parties res- 
pectivement, que du chef des experts, s'ils le jugent à propos, 
à la vérification des signatures ci-haut mentionnées, apposées 
au bas et au dos dudit billet promissoire produit par le : 
Demandeur : “ Et de leurs opérations et du résultat de leur 
enquête et délibérations, feront les experts procès-verbal et 
rapport à la Cour, le ou avant le dixième jour de décembre 
prochain.” On the 15th February, 1865, it was ordered, by 
consent, inasmuch as the experts named had fuiled to make a 
report, that Henry Starnes, Honoré Cotté and Amable Ar- 
chambault be named experts with delay to make their report 
until the 2nd April. These experts proceeded, after having 
been sworn, to hear. and examine witnesses whose depositions 
were returned with the report. The following is an extract 
from the report: “Et nous avons procédé, tant par des té- 
moins que par des piéces de comparaison, & la véritication du 
billet et de la signature, François Quenneville, qui se trouve 
en bas du billet; aprés avoir entendu les témoins produits, 
examiné la preuve, et notamment la signature Francois 
Quenneville, etc., ainsi que les signatures apposées au bas, ou 
sur chacune des pièces de compuraison, avoir comparé atten- 
tivement la signature au bas du hillet promissoire avec celles 
des pièces de comparaison, et en avoir conféré entre nous, 
nous avons été unanimement d'avis que la signature François 
Quenneville, au bas du billet, n’est pas de la main ni de l'écri- 
ture de feu François Quenneville. Judgment (BADGLEY, Jus- 
tice): Homologating the report, and dismissing the action as 
to Monique Laurin, and condemning Defendant Falkner on 
his confession. (15 D. T. B. C., p. 452 et 9 J., p. 171.) 
JOHNSON and PICHÉ, for Plaintiff. 
LEBLANC, CASSIDY and LEBLANC, for Defendants. 
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INTERVENTION. 
SUPERIOR COURT, IN REVIEW, Montréal, 31st May, 1865. 
Before BADGLEY, MONK and BERTHELOT, Justices. 


BEAUDE et uz. Plaintiffs, vs. MARTEL, Defendant, and ETHIER, 
Intervening party. 


Jugé: Que, lorsqu’une motion pour permission d’intervenir est accur- 
dée, et que l’intervention n'est ni produite ni signifiée dans les trois 
jours fixés par le statut, (1) et qu’un délai ultérieur est accordé pour 
produire les moyens d'intervention, sur motion fondée sur affidavit, mais 
sans avis, le jugement accordant tel délai ultérieur sera mis de côté 
comme contraire aux dispositions du statut. 


BADGLEY, Justice: This case comes Wp for review from the 
district of Iberville. A motion was made in the Superior 
Court in that district to be allowed to file an intervention, 
which motion was granted, and, on the fourth day afterwards, 
the 18th November, 1864, the intervention not having been 
filed or served, Plaintiffs obtained a certificate from the pro- 
thonotary and filed it in Court, whereupon the intervening 

arty moved, without notice, upon affidavit, for a further de- 
lay to file moyens of intervention, and obtained delay until the 
1st January. This judgment has been brought up for review, 
and the Court is of opinion that it must be reversed. The Sta- 
tute provides, sub-se. 2, that, ‘“ After such demande in inter- 
“ vention has been allowed the proceedings in the case shall 
“ be stayed during three days, and if during that time it is 
“ served on the proper parties, and the return of such service 
“is filed at the office aforesaid, proceedings shall be had as in 
“an action of the same nature; but if such return be not so 
“ filed such demande in intervention shall be ipso facto null, 
“and any party may demand and obtain from the prothono- 
“ tary or clerk acte of the nonfiling of such return, and may 
“ file such acte, which shall have the same eftect as a judgment 
“ pronouncing such nullity, and the parties may thereupon 
“ proceed as if such demande in intervention had never been 
“ filed.” Here no intervention was served or filed, and the 
Court ought not to have granted the delay. 

JUDGMENT: “ Considering that no demand in intervention 
was filed by the said intervening party, and that the motion 
of the intervening party, filed on the 14th November last, was 
irregular, and should not have been granted ; seeing that no 
such demande has been produced or filed ; considering that 


(1) Cons. Stat. L. C., chap. 83, sec. 71; art. 157 C. P. C. 





DE LA PROVINCE DE QUEBEC. 85 


acte was granted to Plaintiffs and filed in due course, and 
in the time prescribed by law, of the non production 
of such demande, and that, therefore, the motion of the 
intervening party made and filed on the 18th November last 
was also irregular, and contrary to law, the Court doth revise 
and reverse the judgment of the 18th November last, and doth 
reject the said motion with costs. (15 D. T. B. C, p. 457 et 1 
L. C. L. J., p. 29.) 

PAGNUELO, for Plaintiffs. 

LABERGE, Q. C., for Defendant. 


PRESCRIPTION OF ACTION IN DAMAGES AGAINST REGISTRAR- 
WARRANTY 


SUPERIOR COURT, Montreal, 17th April, 1865. 
Before SMITH, Justice. 


DoRION, Plaintiff, vs. ROBERTSON et al., Defendants, and Ro- 
BERTSON et al., Plaintiffs en garantie, vs. RYLAND, De- 
fendant en garantie. 


Held : 1° That a registrar is not intitled to invoke the six months 
prescription referred to in the Act for the protection of Justices of the 
‘“ Peace and Magistrates, and other officers in the performance of publie 
“ duties,” (1) in an action to recover damages caused by his default and 
negligence, by reason of an erroneous certificate furnished by him. 

2° That a registrar who gives a certificate of the registration in his 
office of an obligation to the effect that tbree lots in another registra- 
tion district are hypothecated for the amount of the obligation, omit- 
ting to state that certain lots, within his own district, were also hypothe- 
cated for the same debt, is liable in damages to a purchaser of the lots 
last referred to, to the extent of the amount of the hypothéque found to 
exist on these lots. 

3° That such purchaser, when sued hypothecarily, for the amount of 
the said hypothèque, has a right to bring an action en garantie against the 
registrar, and to be held harmless against the hypothèque, and to recover 
the costs of the hypothecary action, as well as of the action en garantie. 


The Plaintiffs en garantie brought an action against the 
Defendant en gurantie, registrar of the county of Montreal, 
notifying him of an hypothecary action brought against them 
by Dorion, and praying that the registrar should appear and 
unswer the hypothecary action, and be condemned to indem- 
nify plaintiffs en garantie from any condemnation in the 
hypothecary action and from all costs, losses and damages, 
resulting from an erroneous certificate given by the registrar. 
This certificate was dated the 10th February, 1858, and com- 


(1) Cons. Stat. L. C., chap. 101. 
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menced as follows: “I certify that the following entries 
“ relating to transactions entered into by Charles Sabourin 
“ appear on the books of this office, as follows, viz :” Here 
follows a list of entries ; the 9th entry being in the words 
and figures following : “ B. 18690, an obligation from Charles 
“ Sabourin to J. Bte. T. Dorion, hypothecating 3 lots in Lon- 
“ gueuil, for the payment of £400 and interest. Reg. May, 
“ 18th, 1855.” This certificate was given to Sabourin by the 
registrar, and was left with Isaacson, the notary before whom 
a deed of sale from Sabourin to Plaintiffs en garantie was 

assed, dated the 15th February, 1858, of certain lots situated 
in the city of Montreal. The obligation bore date the 5th May, 
1855, and was for £400 certain lots in Montreal, as well as 
the lots in Longueuil, being thereby hypothecated. The lots in 
Longueuil had been sold by the Sheriff, in an action brought 
by Dorion against Sabourin, and the action against the 
original Defendants, Plaintiffs en garantie, was for £255 7 5, 
with interest, being the balance of the obligation of £400. 
The omission in the certificate was that the property in the 
city of Montreal was not stated in the entry above quoted 
to be hypothecated for the amount of the obligation. No 
plea was filed to the original action. To the action en garan- 
tie several pleas were filed to the following effect: That the 
certificate was only a list of references to the transactions 
of Sabourin, and was correct; that previous to the deed from 
Sabourin to Plaintffs en garantie, the registrar had furnished 
them with a correct certificate, and that Plaintiffs were guilty 
of negligence in not examining the obligation indicated ; that, 
moreover, no particular property was indicated as that against 
which a search was required, or given; that Plaintiffs en ga- 
rantie had not suffered any damage, or paid the moneys sought 
to be recovered; that, before obtaining any condemnation, 
Plaintiffs en garantie were bound to discuss Sabourin, and 
that his absence from the country and his insolvency as set up 
in the declaration, did not relieve them from s .ch discussion ; 
that, even if the certificate were incorrect, Defendant was a 
public officer, and that the action should have been brought 
within six months from the date of the certificate complained 
of, and that more than six months and even two years had 
elapsed since the error in thé certificate had been discovered ; 
a défense en fait was also filed. The evidence for Plaintiffs 
established that Plaintiffs en garantie Purchased the property 
on the faith of the certificate furnished to them by Sabourin : 
also Sabourin’s absence and insolvency. Noturial receipts were 
also filed, showing that the balance of purchase money due to 
Sabourin under the deed of sale had been absorbed in paying 
claims upon the property indicated in the deed of sale. The 
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Defendant, when examined as a witness, admitted the hand 
writing of his deputy, Léon Doutre to the certificate upon the 
obligation from Sabourin to Dorion, as also the signature of 
the deputy-registrar to the certificate of the 10th February, 
1858. | 


JUDGMENT : Considering that Plaintiffs have established, by 
legal and sufficient evidence, the material allegations of their 
declaration ; and, further, considering that Defendant cannot, 
by reason of any of the matters and things alleged and set up 
in his pleas to the action and demand of Plaintiffs, prevent or 
bar them from obtaining the conclusions of their declaration; 
and, further, considering that the plea of prescription made 
and filed by Defendant, that six months had elapsed before. 
the institution of Plaintiffs action, and that, consequently, no 
action can be maintained against him, Defendant being a public 
officer, cannot avail him or bar Plaintiffs’ action for damages 
and loss arising from the fault and negligence of Defendant, 
in the documents and papers issued from his office ; the court 
doth reject the several pleas of Defendant, and doth maintain 
the action of Plaintiffs; and the court doth adjudge and con- 
demn Defendant, George H. Ryland, to acquit, indemnify and 
discharge Plaintiffs froin the condemnation pronounced against 
Plaintiffs in favor of Jean-Bte. Théophile Dorion, by the judg- 
ment of this court of the 24th day of February, 1863, in prin- 
cipal, interest and costs, and to hold them Plaintiffs harmless 
from said condemnation ; and doth condemn Defendant to pay 
and satisfy to Plaintiffs the amount in principal, interest and 
costs of the said judgment, to wit: the sum of £255 7 5, with 
interest upon said sum from the 15th June, 1860, until paid,. 
and the costs of the said action taxed upon the said judgment 
at the sum of $48.05. And the court doth condemn Defendant 
to pay the costs of this present action. 15 D. T. B. C. p. 459.) 

BERTSON, Q. C., for Plaintiffs. 

LAFLAMME and LAFLAMME, for Defendant. 
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EVIDENCE OF HOSBAND AND WIFE. 
SUPERIOR COURT, Montréal, 29 avril 1865. 


Before BADGLEY, J ustice. 


THE ONTARIO BANK, Plaintiff, vs. DUCHESNAY et vir, Defen- 
dants. 


Jugé: 1° Dans une action contre une femme séparée de biens d’avec 
son mari et poursuivie comme marchande publi ue, que le mari ne 
peut étre examiné comme témoin de la part de sa femme. 

2° Que cette exclusion est basée sur des raisons d’ordre public et n'est 
pas supprimée par le Stat. Ref. du B. C., cap. 82, secs. 14 et 15. 


BADGLEY, Justice : This action is brought against Marie V. 
J. Duchesnay, wife of Maurice Cuvillier, described as mar- 
chande publique, and separated as to property from her hus- 
band, by marriage contract, and a motion has been made to 
revise a ruling made at enquéle by Mr. Justice Berthelot. The 
effect of this ruling was to prevent the husband, called as a 
witness on behalf of his wife, from being examined on her 
behalf. The motion to revise the ruling is made by her. The 
Plaintiff might have examined the husband as a witness, or 
obtained answers from him on interrogatories sur farts et 
articles, but he could not legally be examined on behalf of 
his wife. I do not think the recent law (1) goes so far as to 
authorize such a course. By the 14th section : “ All the rela- 
“tions and connections of the parties, except husband and 
“ wife, may be witnesses in civil matters,” this leaves the old 
law as to the husband and wife being examined just as it was. 
The 15th section says: “ Any party in a cause may be sum- 
“ moned and examined ar a witness by any other party in the 
“same cause, but no such evidence shall be turned to the ad- 
“ vantage of the party giving it.” But neither is this latter 
section applicable. The ground of exclusion is founded on 
motives of public policy, and the Defendant can take nothing 
by her motion to revise. (15 D. T. B. C., p. 463.) 

ABBOTT, Q. C., for Plaintiff. 

Cross and Lunn, for Defendants. 


on), Con. Stat. of L. C., chap. 82, secs. 14, 15; art. 1231 C. C., et art. 251 et 
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APPEL D'UN JUGEMENT REVISANT UNE DECISION A L'ENQUETE. 
BANC DE LA REINE, EN APPEL, Montréal, 8 juin 1865. 


Présents : DUVAL, juge en chef, AYLWIN, DRUMMOND 
et MONDELET, juges. 


THE ONTARIO BANK, Plaintiffs vs. DUCHESNAY, Defendant. 


Jugé: Qu’il n’y a pas lieu à appel d’un jugement interlocutoire à l’en- 
quête, maintenant l'objection des Demandeurs à l’audition du mari de 
la Défenderesse comme témoin. 


Le premier juin 1865, la Défenderesse s'adressa à la cour 
du Banc de la Reine pour obtenir la permission d'appeler du 
jugement rendu par M. le juge BADGLEY. (1) La Cour d'Appel, 
sans déclarer comme règle générale que le mari ne peut, en 
aucun Cas, être témoin pour ou contre sa femme, refusa néan- 
moins la permission d'appeler, considérant que le jugement 
en question ne tombe dans aucune des catégories de jugements 
interlocutoires dont la loi permet l'appel. (16 D. T. B. C., p. 194.) 

ABBOTT et DoRMAN, pour les Demandeurs. 

Cross et LUNN, pour la Défenderesse. 


NO RECORD NECESSARY IN SEIZURE OF MOVEABLES. 
SUPERIOR COURT, Montréal, 30 septembre 1864. 


Before BERTHELOT, Justice. 


La BANQUE DU PEUPLE, Plaintiff, vs. D’Aoust, Defendant, 
and D’Aoust, Opposant. 


Jugé: Qu’une opposition à fin d'annuler, produite par un Défendeur à la 
saisie et vente de meubles, et basée seulement en raison de ce qu’il n’ap- 
paraissait pas qu'aucun recors ou aucuns témoins fussent présents lors 

e la saisie, sera renvoyée, avec dépens, sur motion du Demandeur. 


BERTHELOT, Justice: An opposition was put in by Defen- 
dant to a seizure of moveables, the sole ground of the opposi- 
tion being that the seizing bailiff did not appear by the 
procès-verbal to have been accompanied by any recors. The 
law does not require the seizure to be made in presence of 


(1) Supra, p. 88. 
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recors or witnesses. (1) The Plaintiff's motion to dismiss the 
opposition will be granted. (15 D. T. B. C., p. 464.) 

DENIS and CAYLEYy, for Opposant. 

DoRION and Dorion, for Plaintiff. 


REJET D'OPPOSITION SUR MOTION. 
Cour SUPERIEURE, Montréal, 31 décembre 1865. 
Coram BERTHELOT, juge. 


LA BANQUE DU PEUPLE vs. DAOUST, et Daoust, Opposant. 


Jugé : Qu’une opposition à fin d'annuler peut être renvoyée sur une 
motion. (2) 


Par son opposition, le Défendeur prétendait qu’il avait droit 
d'avoir main-levée de la saisie mobilière “en autant que 
“ Antoine Viger, l'huissier saisissant, n’avait aucun droit de se 
“faire accompagner d’un recors.” Le Demandeur fit motion 
pour le rejet de cette opposition comme étant insuffisante. 

PER CuRIAM: Motion accordée avec dépens. (9 J., p. 215.) 

Dorion et DorION, avocats de la Demanderesse. 

DENIS et CAYLEY, avocats du Défendeur Opposant. 


REJET D'OPPOSITION SUR MOTION. 
SUPERIOR COURT, Montréal, 31st May, 1865. 


Coram BERTHELOT, juge. 


FRASER vs. S. J. BURNSTEIN, und N. BURNSTEIN, Opposant. 


Held : That an opposition à fin d'annuler alleging a previous seizure 
and that saisie sur saisie ne vaut, will not be set aside on motion. (3) 


The Opposant having alleged, in his opposition, that the 
goods seized in this cause had already been seized at the ins- 
tance of another creditor, and were still under such seizure, 


(1) 27-28 Vict., chap. 39, sec. 14. In all cases of seizure of property, move- 
able or immoveable, it shall not be necessary that the sheriff or bailiff should 
be accompanied by or have the assistance of any recors or witnesses ; but the 
short or Pain shall make such seizure without any such assistance. V. art. 
560 


(2) V. art. 135 C. P. C. 
(3) V. art. 135 C. P. C. 
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Plaintiff moved for the rejection of said opposition.“ Because 
“ the ground upon which the opposition is based,is insufficient 
“to maintain the conclusions of the opposition.” 

PER CuRIAM; Motion rejected. (9 J., p. 215.) 

Popa, attorney for Plaintiff. 

R. Pope, attorney for Opposant. 


QUEEN’s BENCH APPEAL SIDE, Montreal, 9th December, 1865. 


Before AYLWIN, MEREDITH, DRUMMUND and MONDELFT, 
Justices. 


THE GRAND TRUNK RariLway Company, Appellants, and 
CUNNINGHAM, Respondent. 


Jugé : Sur le procès par jury. 1° Que l'achat d’un billet de retour 
portant les mots: “Bon pour le jour de date et le jour suivant seule- 
ment,” est un contrat valide et légal, dont on peut contraindre l’exé- 
cution. 

2° Que si le jury constatait que le conducteur du train avait laissé 
passer dans la même occasion d’autres passagers portant des billets 
échus, ou que telle était la pratique ordinaire de la compagnie, le De- 
mandeur, dans ce cas, avait droit au même avantage et n'était pas 
obligé de payer son voyage de retour, et devait obtenir un verdict en sa 

veur. 

Par la Cour, sur motion pour un nouveau procés et motion pour 
jugement.—1° Qu’un passager porteur d’un billet échu et l’offrant au 
conducteur, sur demande de paiement de son passage, ne peut pas par 
cela seul être réputé avoir “ refusé ” de payer le prix de son passage. 

2° Que le jury étant juge des faits et ayant rapporté un verdict pour 
la somme de $100, la Cour ne pouvait pas accorder un nouveau procès. 

3° Qu'un conducteur n’a pas le droit de garder le billet de retour offert 
en paiement par un passager, tout en exigeant de lui l’entier paiement 
de son passage. 
_ En appel.—1° De même que premièrement jugé lors du procès par 
jury. 
2° Que le juge aurait dû déclarer au jury qu’il y avait un contrat 
spécial, et que le billet était échu et avait cessé d’être valable, et que 
c'était avec raison que l’on avait expulsé le Demandeur des chars. 

3° Qu'il n’y avait pas de preuve suffisante que la compagnie fût dans 
Phabitude de recevoir comme bons les billets de retour échus, et que, 
quoiqu'il fat prouvé que dans plusieurs cas les conducteurs avaient reçu 
ces billets, ces faits ne pouvaient pas lier la compagnie, cette conduite 
étant contraire aux ordres donnés. 


The action was brought to recover $300 for damages alleged 
to have been suffered by Respondent, by reason of his having 
been forcibly and violently expelled from a railway carriage 
of Appellants on their road, when returning from Montreal to 
Acton Vale, on the 8th November, 1861, without giving him 
time to take with him certain papers and effects of great 
value, notwithstanding his purchase at Acton Vale of a first 
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class ticket to go to Montreal and return, known as a return 
ticket. This ticket had upon it “good for day of date and 
following day only,” and indorsed November 6th, 1861. The 
plea was to the effect, that the ticket was good only for the 
day of its date and the next day; that, on the 8th November, 
Plaintiff, when asked for his ticket, insisted that he had a 
right to return without further payment; that the conductor 
on the train, after telling him that he had orders not to allow 
return tickets to be made use of after the expiry of the two 
days, and asking for payment of the usual fare gave him 
notice that Respondent must leave the carriage at the next 
station ; that Respondent left the traiu at Charron’s about 6 
miles from Montreal, without violence on the part of the con- 
ductor and under reserve of his rights. 

R. McKay, Esgq., for Defendant, submitted, 1st, the condi- 
tion printed on return ticket was and is lawful; any such 
conditions are lawful (Hawcroft vs. G. North R. Co., 8th Eng. 
L. and E Reports, Boston edition; Romsey vs N. E. R. Co., 
June, 1863, (such a condition held to derogate from Statute 
Right). In New-York, per Marvin, J., in 1860, Barker vs. 
Coffin; in Massachusetts, Ist Allen’s Rep., 267; In Lower Ca- 
nada, Pothier Oblig., Nos. 130, 136, 146. When a person is 
travelling without a proper ticket, and refuses to pay fare 
he may be put off from railway cars. Cons. Stat Canada, 
ch. 66, and see Regina vs. Faneuf. (1) 2nd ,the proof made 
by Plaintiff of conductors having occasionally passed pas- 
sengers with spent tickets was useless. The proof of usage 
attempted cannot avail Plaintiff; no such proof, no parol proof 
can override the express contract here. (1st Greenleaf, 
Evidence, p. 336, and note 2, Parsons on Contracts, pp. 53, 
56, 57, 59.) The learned Counsel alluded to the conditional 
contract not being fulfilled by Plaintiff, who had in reality 
suffered no damage; that though asked for fare he had 
tendered no fare, even the difference of one dollar. That a 
party buying a theatre or excursion ticket could, if this c.se 
were maintained, demand entrance on any day to the theatre, 
or on any excursion train, and if refused, demand back his 
money. Besides, the company had not contracted for any 


(1) Aux termes de la section 106 duch. 66 des Statuts Refondus du Canada 
de 1860 qui décrète que ‘‘ les sagers qui refusent de payer leur passage 
‘ pourront être expulsés des chars par le conducteur du train et les om- 
‘“ ployés de la compagnie avec leurs bagages, sans avoir recours à un 
‘ emploi inutile de force, à toute station ordinaire, où près de toute 
‘ maison selon que le conducteur le jugera à propos, après avoir arrêté le 
‘“ train,” Le conducteur d'un train de chemin de fer peut expulser du train 
tout passager qui refuse de payer son passage. (Regina vs Faneuf, C.B.R., 
juridiction criminelle, District de Saint-François, février 1861, SHorr, J., & 
J., p. 167.) 
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other day after the 6th November, 1861; the risk or danger 
might be greater on any subsequent day. 

. A. PERKINS, jr., for PItff,, submitted: Ist. That the com- 
pany could only charge 2d. per mile travelled, and that as a 
corporation by law and the statute, no undue preference could 
be given one person over another. (Stats. of Canada, 1851 ; 
Incorp. G. T. R. R. Co. ; Cons. Stats. of Canada, ch. 66, Sec. 25.) 
2nd. That the condition attached to the ticket was illegal, 
and in any event not proved legal. (Cons. Stats. of Canada, 
ch. 66, Sec. 151.) 3d. That usage and custom as pleaded was 
well proven, and the law presumed the Plaintiff to have pur- 
chased his ticket in reference to the custom extant, and that 
custom and usage explained the contract, the condition of 
which the company had always waived. Grant, on Corpora- 
tions, Customs, Sect. 820, 321, 322 ; 22 Barbour’s Repts., p. 130, 
Northern R. R. Co. vs. Paige; 24 do. p. 514, Pier vs. Finch et 
al.; 25 Wendell, 419 ; 9 Pickering, 338 ; Curtis’ Digest Supreme 
Court U.S., p. 578, Usage ; Parsons on Contracts, vol. 2, pp. 48 
to 59 (of the effect of Customs or Usages) 7 Ellis and Black- 
burn, 278-79, and other authorities. He observed that the 
conductor had retained the ticket ; that the cars were not full, 
and the company suffered no loss in the carriage, and had 
the ticket been bad, that they might have sued for passage 
money, and not proceeded summarily ; that the fare demand. 
ed was too much, and Plaintiff justified in refusing to pay ; 
that the company having always checked tickets returned 
by their conductors, connived at the practice of passing after 
date, which practice was universal, and known by the con- 
ductors; that Plaintiff had suffered injury, been forced to 
return to Montreal, and that the company could not com- 
plain of being bound by the custom they had themselves 
introduced. 

V. P. W. Dorion, for Plaintiff: The instructions proved 
are dated 18th November, 1861, ten days after the expulsion. 
By these instructions nothing is said as to return tickets; 
but it is left entirely discretionary with the conductors 
whether or not to receive spent tickets. That the law of 
corporations required the company to treat all men alike, and 
not show favor. That the conductor had, the same day, passed 
Mr. Mignault of St. Hyacinthe, on the same train, on a ticket 
dated five days before, and he asked the jury to find the 
company guilty of breach of custom, always waived by them, 
and to find for the Plaintiff who had paid money and received 
his ticket, the consideration whereof he had been refused, and 
never received. His Honor, Judge Smith, in charging the jury, 
remarked that the case did not present any difficulty as to 
facts; that if the jury were satisfied that the conductor 
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allowed others to pass or any one to pass after the date of 
spent ticket, he should have allowed Plaintiff to pass. If the 
company allowed the custom of receiving tickets after time 
and checking them, it was a principle of law regulating them 
as well as all corporations, that they should deal with and 
treat all persons alike and show no preference. As to the 
testimony of the keeping of Plaintiff's ticket, and the passing 
of Mignault on the same train, the jury were the best judges. 
If these points were found in favor of Plaintiff, he was 
entitled to a verdict, the damages to be settled by them. 
On the point of law he said the condition was a valid 
condition, and the fact was to be decided whether or not 
waived by the company. Verdict for Plaintiff $100 currency. 

On the 24th November, 1864, Plaintiff moved for judgment 
on the verdict, and the Defendants moved for a new trial 
before BERTHELOT, Justice. 

BERTHELOT, Justice, stated, in effect, that there was clear 
evidence that the conductor had kept the return ticket and 
refused to return it; in this he was not justified by law ; 
there was evidence also that the rule as to not allowing pas- 
sengers to return on spent tickets was not strictly adhered to. 
He had no doubt the company had a right to put off the train 
persons who refused to pay their fare, but he did not think a 
refusal had been proved in this case. There was a dispute as 
to the mode of payment, but not a direct refusal. The conduc- 
tor had gone beyond his duty in keeping the ticket and in 
demanding the full fare, and this ought not to be overlooked. 
He held the verdict of $100 to be moderate, it was based upon 
facts found by the jury, who were the masters of the facts, 
and therefore, he would refuse the motion for a new trial, 
and grant the motion for judgment on the verdict. 

DRUMMOND, Justice, stated that a new trial must be grant- 
ed. The contract as to the return ticket was a valid, binding 
contract, and ought to be enforced. The court was unanimous 
as to this. It was said there were no notices posted in the cars 
as to enforcing the company’s rules, but no such notices were 
necessary. If a man voluntarily makes a contract, he requires 
no notice in order to bind him to perform it. The Plaintiff 
was not sustained in his allegation of violence on the part of 
the conductor, and it was proved that the conductor carried 
out the company’s instructions on the very train in question. 
But even if the conductor had acted otherwise, and allowed 
passengers to use spent return tickets ten times or oftener, 
that could not relieve the Plaintiff from his contract. He 
was bound to return within the time eed on, or lose the 
benefit of his ticket, and could not be relieved from this by 
the neglect, on the part of conductors, to obey the instructions 
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of the company. Even if such neglect were proved, which 
was not the case here. It appeared to him there must be some 
strong prejudice against railway corporations or against the 
Appellants, if such verdicts were given, merely because the 
company wished to carry out a valid, legal contract in a 
legal manner. 

. MONDELET, Justice, could not acquiesce in the pretension 
that if the company had allowed certain persons to pass on 
spent return tickets, therefore, all persons had a right to pass 
with such tickets. 

MEREDITH, Justice: The evidence instead of establishing a 

e as to return tickets establishes an abuse. But an occa- 
sional neglect of duty on the part of a conductor cannot set 
aside a contract. The judge ought to have charged the jury 
that such contract existed, and that the Plaintiff had no right 
to return on the 8th after the expiry of the delay. 

JUDGMENT IN APPEAL: “ Seeing that the verdict of the jury 
entered against Appellants was contrary to evidence : Seeing 
that the presiding Judge, at the time of the trial, should have 
directed the jury to find a special contract under which the 
ticket given to Respondent by Appellants was to be “ Good 
“ for day of date and following day only,” and was purchased 
on the 6th day of November, 1861, and that Respondent pre- 
sented his return ticket to the conductor after the period of 
time elapsed, to wit, on the 8th day of the same month, and 
that the ticket was spent and useless, and that Respondent 
was properly ejected from the cars of Appellants, and that the 
charge of the said learned judge was erroneous in law. See- 
ing, therefore, that, in the judgment appealed from there is 
error, it is considered that the said judgment, be reversed ; 
and proceeding to render the judgment which the Court 
-below ought to have rendered, it is ordered that the verdict 
be set aside and that a new trial, be awarded, with costs of 
boths Courts. (9 J., p. 57; 11 J.,p. 107 ; 1 L. C. L. J., p. 87, et 
16 D. T. B.C, p. 219.) 

CARTIER and POMINVILLE, for Appellants. 

McKay, Counsel. 

PERKINS and STEPHENS, for Respondent. 

Dorion, V. P. W., Counsel. 
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CONTRAT DE MARIAGE. —-ENREGISTREMENT. 
Cour SUPÉRIEURE, Montréal, 31 mai 1865. 
PRESENTS BADGLEY, BERTHELOT et MONK, juges. 


BEAUGRAND, Demanderesse, vs. LAVALLEE, Défendeur, € 
TRIGGE et al., Opposants. 


Jugé: 1° Qu’en absence de conventions matrimoniales et d’aucun 
enregistrement pour la conservation de ses droits et reprises matri- 
moniales, la femme ne peut invoquer d’hypothèque légale at tacite à 
l'encontre des créanciers qui ont pris inscription entre la date du mariage 
et l'enregistrement des droits de la femme. (1) 

2° Que cette disposition est applicable aux mariages antérieurs à 
l'ordonnance de la 4e Vict., ch. 30. 

3° Que le rappel de la 34e sec. de cette ordonnance n’a pas eu l'effet 
de faire revivre l'ancien droit de la femme pour le remplir de ses 
propres. 


Par le rapport de collocation produit par le protonotaire, la 
Demanderesse, séparée de biens du Défendeur, son époux, fut 
colloquée pour £180 13s 4d, sur et en déduction de ses reprises 
matrimoniales constatées par le rapport du praticien, en vertu 
de la sentence en séparation de biens qu'elle avait obtenue 
contre le Défendeur son mari, le 15 mai 1858. Le Défendeur 
et la Demanderesse furent mariés le 5 juin 1835, sans contrat 
de mariage. Le pere de la Demanderesse, par son testament, 
en date du 28 juillet 1832, et un codicile en date du 8 août 
1833, Chalut N. P., lui légua la somme de 2600 livres, ancien 
cours, et quelques meubles. Par acte de cession, en date du 25 
octobre 1849, Chalut, N. P., la mère de la Demanderesse lui 
donna en paiement de ce legs, une terre que le Défendeur a 
ensuite échangée avec B. Gervais, le 11 août 1851 ; et, à raison 
duquel échange, il a reçu de ce dernier une soulte de £83 6s | 
8d. La Demanderesse, ayant fait établir par le pratricien, ses 
droits et reprises matrimoniales ; 1° En la somme de £104 3 4 
montant de ce legs; 2° en celle de £83 6 8 montant de cette 
soulte ; 3° en celle de £303 19 8 montant du prix de la vente 
des terrains obtenus en échange de B. Gervais et puis vendus 
par le Défendeur en 1851; 4° en celle de £75 inontant com- 
posé partie de deniers reçus de sa mère et partie de meubles 
reçus de sa mère, elle fut colloquée en déduction de ces 
reprises comme ci-dessus dit. Les Opposants, Trigge et consorts, 
contesterent cette collocation, sur le principe que la créance 
de la Demanderesse n'a jamais été enregistrée, que ces reprises 
n'ont jamais été légalement constatées, que son hypothèque 


(1) V. art. 2113, 2114, 2115 C. C. 
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ne datant que du jour de la réception (1) de ce legs de £104 
3s 4d, par son mari, savoir: le 25 octobre 1849, elle est pos- 
térieure à celle des Opposants, qui repose sur un acte d'accords 
en date du 21 mai 1847, David N. B., et enregistré le 8 juin 
1847 ; enfin qu'elle a renoncé à son hypothèque en leur faveur, 
en faisant vendre l'immeuble saisi sur le Défendeur à la charge 
de la rente foncière des Opposants qui leur est due en vertu 
de leur acte d'accords, et ce conformément à leur opposition 
à fin de charge produite en cette cause. (2) La Demanderesse 
a répondu à cette contestation en disant que l’hypothèque des 
Opposants, Trigge et al., n’affectait qu'un arpent de terre sur 
cing arpents saisis et vendus, que son jugement en séparation 
a été enregistré le 6 février 1860, que ses droits et reprises 
ayant été constatés à £504 3s Id, elle se trouve créancière 
d'un montant plus que suffisant pour maintenir sa collocation. 

LAFRENAYE, pour les contestants: L’ordonnance 4 Vict., 
ch. 30, s'applique tant aux contrats de mariage passés anté- 
rieurement à sa mise en force qu'après. (3) Le contrat de 
mariage pour conserver le douaire préfix doit étre enregistré 
en temps utile. (4) Pour conserver le douaire coutumier, 
l'enregistrement n'est pas nécessaire; car c'est un droit 
de propriété. (5) Il en est de même quant au propre ameu- 


(1) Stat. ref. du Bas-Canada, ch. 36, sec. 46. 


(2) Lacombe, Recueil de jurisprudence, vbo Contrat, n° 19, vbo hypothèque, 
n° 13; Louet, n° 6. 


_(3) 4 Vict., ch. 30, sec. 4. 


(4) F., veuve de M., par action hypothécaire, réclamait de L., comme dé- 
tenteur d’un certain immeuble, la somme de £750, savoir: £500, douaire 
préfix, et £250, préciput, stipulés par son contrat de mariage passé le 13 sep- 
tembre 1817 et enregistré le 14 février 1853. M. avait acquis cet immeuble à 
une vente judiciaire le 22 janvier 1818 et l'avait, le 20 mars 1819, vendu avec 
garantie à E. L., qui, à son tour, l'avait cédé à L. par acte de vente du 5 
novembre 1829. M. était décédé en octobre 1852. Le Défendeur plaida que les 
divers contrats de vente avaient été faits pour bonne et valable considération 
et que la Demanderesse, n'ayant pas fait enregistrer son contrat de mariage 
dans le délai fixé par la loi, n’avait plus aucun droit d’hypothèque sur l’in- 
meuble en question. Réponse générale de la part de la Demanderesse. Le 
30 mai 1856, la Cour Supérieure (Day, J., SuirH, J. et MoNDELET, J.) 
débouta la Demanderesse de son action, jugeant que le Défendeur, ayant, pour 
bonne et valable considération, acquis cet immeuble par l'acte du 5 novembre 
1829, dûment enregistré avant le ler novembre 1844, n’était pas tenu hy pothé- 
cairement au paiement du douaire préfix et du préciput stipulés par le contrat 
de mariage de la Demanderesse, vu le défaut de cette dernière de n'avoir 

fait enrégistrer son contrat dans le délai fixé par la loi 7 Vict., ch. 77. 
[ForBxs vs. LEGAULT, 6 D. T. B. C., p. 100.) 


(5) Il n’est pas nécessaire qu'un contrat de mariage, contenant la stipula- 
tion d’un douaire coutumier, soit enregistré pour donner à la douairiére le ré- 
clamant un droit de préférence sur les créanciers postérieurs qui ont enre- 
gistré leurs titres. Le douaire, qui, dans un contrat de mariage, est mentionné 
être celui reconnu par les lois du Bas-Canada, est le douaire coutumier. 
(Grimms et al. vs. Evans, et Divers Opposants, C. S., Montréal, 30 avril 1860, 
Monk, J., 8 R. J. R. Q., p. 267.) 

TOME XIV. 7 
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bli. (1) Pour conserver le préciput, le contrat de mariage doit 
étre enregistré. (2) Pour conserver une rente viagere stipulée en 
contrat de mariage, il faut en faire l'enregistrement. Pour 
conserver les droits ou sommes dotales provenant de suc- 
cession, il faut faire enregistrer le titre qui en accuse la 
réception. Pour conserver les droits de toute donation faite, 
pendant la durée du mariage, il faut enregistrer le titre du 
jour de la mise à exécution de telle donation. (3) l.es dispo- 
sitions de la clause 29, du ch. 30, (4 Vic., ch. 30) s'appliquent à 
tous les droits et réclamations qui ont pu devenir ouverts 
depuis la mise en force de l’ordonnance, savoir: ler nov. 1841. 
Il y a donc une distinction remarquable à faire entre les 
sommes dotales promises ou données par le contrat de ma- 
riage et celles qui ne deviennent échues que pendant la durée 
du mariage. Les premières doivent êtres assurées par l'enre- 
gistrement du contrat de mariage et les secondes qu'au fur et 
à mesure que leur réception par le mari sera constaté par un 
titre qui pourra être enregistré. Il faut remarquer que, lorsque 
la femme prétend exercer contre son mari son droit de restitu- 
tion de dot, c'est l'acte qui constate que lun, le mari, a reçu 
cette dot qui doit être enregistrée sur les biens du mari. A 
quoi servirait de faire enregistrer les actes antérieurs à cette 
réception par le mari? Cet enregistrement ne pourrait pas 
atfecter ses biens immeubles tant qu'il n'aurait pas reçu cette 
dot. Quant aux donations pendunt la durée du mariage ; 
d'après les dispositions de la clause 29, elles sont bien dis- 
tinctes de la question du remploi des propres qui était réglée 
par la section 34. Par la sec. 23 de la 4e Vic., ch. 30, (S. R. B. 

. ch. 37, 8. 42) la femme elle-même peut faire enregistrer ses 
droits pendant la durée du mariage. (4) Cette rente foncière 


(1) Le 3 novembre 1823, D. et L. stipulent par leur contrat de mariage 
communauté de biens avec clause d'ameublissement général. L'épouse meurt 
ct ses enfants, acceptant la communauté, réclament par une opposition à fin 
de conserver, en vertu de cette clause d’ameublissement, leur part de la com- 
munauté et notamment la valeur de la moitié d’un immeuble dépendant de 
cette communauté, E. L., un créancier de D., leur objecte que le contrat de 
mariage en question n'a ps été enregistré. Le 26 avril 1389, la Cour Supé- 
rieure (Québec, BOWEN, J. en (., DuvaL, J. et MEREDITH, J.) a jugé qu'il 
n'était pas nécessaire, pour la conservation des droits de propriété, d'enregis- 
trer les contrats de mariage dont ils résultent ; qu’en conséquence les enfants, 
représentant leur mère, peuvent réclamer, à titre de communs, la valeur de la 
moitié d’un propre ameubli qu'ils aura‘ent laissé vendre. (NADEAU rs. Dv- 
MONT, et Divers Opposants, 3 &. J. A. Q., p. 142.) 


(2) GARNEAU vs. Fortin, 3 &. J. R. Q., p. 113, 5 R. J. R. Q., p. 27 et 30, 
et 12 R. J. R. Q., p. 351. | 


(3) Grrarp vs. Biats, et Divers Opposants, 13 R. J. R. Q., p. 353 ; 4 Vict. 
ch, 30, sec. 29; COMTE ct al. ef LA REINE, 13 R. J. R. Q., p. 353. 


(4) Dans la cause de (31BB, ex parte, ct SHEPPARD et uz., Opposants, ct la 


BANQUE DE LA CITÉ, Opposante, Harriett Campbell, épouse de Sheppard récla- 
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a été reconnue par la Demanderesse ; car c’est elle qui a fait 
saisir et vendre les biens immeubles en cette cause d lu charge 
de cette rente foncière suivant et conformément à l'opposition 
à fin de charge des Opposants qui a été admise par la Deman- 
deresse. Or, elle a ainsi renoncé en faveur des Opposants à 
toute hypothèque qu'elle aurait pu exercer. 

Vide Lacombe, Recueil de Jur., vo. Contrat, n°. 19, vo hypo- 
thèque n°. 13. “ Quand un corps certain ou fonds désigné est 
“ hypothéqué, et l'acte souscrit par le créancier sans protesta- 
tion; Louët, n° 6. En loi elle a valablement renoncé à son hypo- 
thèque, si toutefois elle en avaitunesur un corpscertain et fonds 
désigné, suivant les expressions de Louét. Persil, priv. p. 257 ; 
Troplong, priv. et hypothèques, p. 475, 483 ; Boudria et McLean 
(1). Nonobstant sa renonciation directe et valable, elle répond à 


mait, par son opposition, sur le produit des immeubles de son mari, une 
somme de £1358 18s 4d pour ses reprises matrimoniales par privilège d’hy- 
pothèque à compter du 28 septembre 1809, date de son contrat de mariage, 

uel portait exclusion de communauté et établissait d'une manière incontes- 
table les reprises d’Harriet Campbell. Ce contrat n'avait été enregistré que le 
7 décembre 1846. La Banque de la Cité avait, contre Sheppard, une créance 
hypothécaire résultant d'une obligation dûment enregistrée avant le 7 dé- 
ceubre 1846. Le projet de distribution colloquait la femme Sheppard au pré- 
judice de la Banque de la Cité, d'où contestation de cette dernière, fondée 
sur ce que la Banque de la Cité avait une hypothèque antérieure à celle de la 
femme Sheppard, en raison du défaut d'enregistrement du contrat de mariage 
dans le délai fixé par l'ord. 4 Vict., ch. 30, sec. 4. La Cour du Banc de te 
Reine (STUART, À , Bowen, J. et AYLWIN, J.) a jugé que, bien que son con- 
trat de mariage, antérieur à l'ordonnance des bureaux d’enregistrement, n’ait 
été enregistré que le 7 décembre 1846, la femme Sheppard n’avait pas pour 
cela perdu son droit d’hypothéque sur les biens de son mari pour ses reprises 
matrimoniales. (3 À. de Lég., p. 478.) 

Le vendeur d’un immeuble, qui n’a pas fait enregistrer son titre consenti 
antérieurement à l’ord. 4 Vict., ch. 30, avant le ler novembre 1844, ne peut 
être colloqué au préjudice d’un créancier hypothécaire subséquent qui a en- 
registré son titre avant lui. (DIONNE vs. Soucy, et Soucy, Opposant, C. S., 
Québec, 1850, Bowen, J. en C., Duva, J. et MEREDITH, J., 2 R. J.R. Q. 
P Le contrat de mariage, assignant une rente viagère à la femme, doit être 
enregistré pour lui conserver son rang d’hypothéque. (PANET vs. LARUK, ef 
Panet et LARUE, Op ts, C,8., Québes. 13 octobre 1851, DuvaL, J. et 
MEREDITH, J., 3 R. 4. R. Q., p. 104. 

L'hypothèque n’a lieu sur les biens d’un exécuteur testamentaire que du jour 
de son acceptation par acte authentique et cette acceptation doit être enre- 
gistrée pour donner à un créancier, en vertu du testament, un droit de priorité 
et de préférence sur un autre créancier dont l’hypothèque a été dûment enre- 
gistrée. (Davip vs. Hayes, e¢ Hayes et al., nts, (. S., Montréal, 
18 octobre 1852 Day, J., Smiru. J. et MonpeLcer, J., 3 D. T. B. C., p. 440.) 

Voir aussi les causes suivantes : LAUZON ef al. va. BELANGER, 1 KR. J. R. Q., 
p. 490 et 2R. J. R. Q., p. 393 ; TREMBLAY vs. BOUCHARD, et SIMON, Oppo- 
sant, LR. J. R. Q., p. 453 et 2 KR. J. R. Q., p. 21 et 393. 


(1) La femme commune en biens peut, avec l'autorisation de son mari, ratifier, 
pendant la communauté, la vente d'un immeuble conquet de lacommunauté faite 
par le mari, et cette ratification constitue une renonciation à l'hypothèque qu’elle 
a sur cet immeuble pour ses reprises, et en agissant ainsi, elle ne se porte pas 
caution et n’encourt aucune responsabilité pour dette, engagement ou obliga- 
tion contractés par son mari, et cette renonciation n’enfreint pas la sec. 36 
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la contestation en prétendant restreindre l’hypothèque des Oppo- 
sants à un arpent de terre et la leur refuse sur les quatre 
autres arpents. Elle allégue avoir fait enregistrer son jugement 
le 6 février 1860. La Demanderesse et le Défendeur se sont 
mariés sans aucun contrat de inariage le 5 de juin 1835. Elle 
allégue, par sa réponse, que, le 26 octobre 1849, par acte de 
cession devant Chalut, N.P., elle a reçu de sa mère, Made- 
leine Dessert, un immeuble d’abord échangé avec Bénoni 
Gervais, le 11 août 1851, Coutu, N. P., avec soulte de £83 6s 8d 
Elle allégue encore que les immeubles obtenus en échange. 
furent vendus par le Défendeur le 11 avril 1851, Coutu N. P., 
à Jos Lefebvre pour £191 23 4. Et le 11 avril 1851, Coutu N. P. 
à Chs. Gervais pour £70 13. Et 28 avril 1851, Coutu N. P., à 
N. Aubuchon, pour £41 13 4 Total: £387 6 4. Elle allégue, de 
plus, que par le testament de son père, du 28 juillet 1832, et 
le codicile du 8 août 1833, Chalut, N. P., elle est devenue cré- 
anciére de sa mère, Madeleine Dessert, pour £104 3s 4d. ainsi 
que de meubles mentionnés au testament valant au-dela de 
£50 (cette somme de £50 n’est pas mentionnée dans le rapport 
du praticien) et qu’en loi le Défendeur était tenu de veiller au 
paiement de ce legs dès l'époque de son mariage, 5 juin 1835, 
£154 3s 4d. Intérét du 15 mai 1858. Mais cette somme de 
£104. 3s 4d. a été reçue le 25 octobre 1849, par la terre que 
sa mere lui a donnée par l’acte de cession du 25 octobre, 1849, 
en sorte que cet immeuble qui a été échangé comme ci-dessus 
mentionnée lui avait été donné en paiement par sa mère pour 
s'acquitter de ses legs. Le praticien constate ce paiement dans 
un de ses rapports entre le 7e et le 8e article. Conséquemment, 
cet immeuble ayant été donné en paiement par sa mère pour les 
legs qu'elle lui devait, ce serait faire double emploi que 
d'exiger du mari de rendre compte de cet immeuble. Il n'est à 
tout évènement tenu de rendre compte que de ces legs se 
montant à £104 3s 4d. Les diverses sommes excédant £75 
dont parle la Demanderesse en sa réponse se composent partie 
de deniers et partie de meubles que le praticien est persuadé 


de l’ord. 4 Vict., ch. 30, qui décrète ‘‘ nulle femme mariée ne pourra se 
porter caution, ni encourir de responsabilité en aucune autre qualité que 
conime commune en biens avec son mari, pour les dettes, obligations ou enga- 
sements contractés par le mari avant leur mariage, ou pendant la durée de 
eur mariage, et tous engagements et obligations contractés par une femme 
mariée, en violation de cette disposition, seront absolument nuls et de nul 
effet.” Si la femme, en ratifiant la vente, s’est obligée à la garantie de la 
vente conjointement et solidairement avec son mari, cette ratification est 
valide comme renonciation à ses reprises, mais l'obligation de garantie est 
nulle comme contraire aux dispositions de ladite ordonnance. (BOUDRIA et vir 
et McLean, C. B. R., Montréal, 4 mars 1862, LAFONTAINE, J. en C., AYLWIN, 
J., dissident, Duvaz, Jo MEREDITH, J. et C. MONDELET, J., dissident, confir- 
mant le jugement de la C. S., Trois-Rivières, 7 février 1861, PoLETTE, J., 10 
R. J. KR. Q.. p.24.) 
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tout simplement que la Demanderesse a dû recevoir durant la 
communauté, e‘ 1] ne constate pas si ce sont les eflets mobiliers 
mentionnés au testament. Elle veut dépasser le montant de ses 
droits et reprises constatées par le rapport du praticien, en 
alléguant que son mari a acquitté des créances hypothécaires 
sur l'immeuble reçu en paiement de sa mère, or cette prétension 
est illégale. Vide Doutre vs. Trudeau, 13 R. J. R. Q., p. 311. 
Par leur réponse, les Opposants allèguent que la Demanderese 
a reconnu par Sa saisie et vente de l'inmeuble à la charge de 
leur rente, qu’ils doivent la primer, et que c’est elle qui aurait 
dû faire enregistrer ses créances du jour de leur réception par 
son mari, savoir: l'acte de cession du 25 octobre 1849, vu que, 

ar la loi, elle en avait le droit, et que l'enregistrement de son 
jugement est non valable. De plus, 1] est bon de remarquer que 
le mari n’a reçu ces legs qu'après l’acte d'accord des Opposants. 
Par les dépositions des témoins produits par la Demanderesse, 
l'arpent sur lequel, disent-ils, les Opposants avaient leur hypo- 
thèque, valait lors de la vente en cette cause les 576 au total 
de la propriété vendue. 

BARNARD, pour la Demanderesse : 1st The wife relies on the 
case of Gibb vs. Sheppard, supra, p. 98, and Sir James 
Stuart's reasoning as proving that no registration is necessary 
in the case of marriages anterior to 1841, there being in that 
case no provision in the law imposing penalties against the 
husband neglecting to register, Sect. 21st of 4th Vict., c 30, 
2nd. But even assuming that the general rule is that registra- 
tion is necessary, the prothonotary, in framing the report, has 
held that registration in the present case was an impossibility. 
there being no contract of marriage. If itis pretended that 
in the absence of contract of marriage, something else must be 
repistered, the answer is that there has been so far no reported 
decision to that effect. It is Mr. Bonner’s opinion, and he limits 
it to the case of marriages subsequent to 1841. But, even 
assuming the necessity of registration, per equipollentem, there 
was nothing in this case admitting of registration. The notarial 
discharge, showing that the husband has received the amount 
bequeathed to his wife by Mr. Champagne, her father, is dated 
in 1849, subsequent to the registration of the mortgage of the 
opposant Trigge. The registration of such a discharge would 
have therefore been vain. But, the main point is that the wife's 
mortgage against her husband is independant of the fact of 
his receiving the money, and consequently is independant 
of the discharge or document evidencing the receipt. Pothier, 
Comm., No 609, says, “le mari comme administrateur est 
“tenu envers sa fem e de sa négligence dans le recouvre- 
“ment qu'il était tenu de faire” To make the wife’s mortgage 
depend on the registration of the discharge by the husband, 
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would evidently be to limit the legal rights of the wife in all 
cases where the husband has failed to collect the amoünt at 
all or has neglected his duty for a time. The registering of 
Champagne’s will would have been of still less avail, for the 
wife has no claim against Champagne’s estate, the money 
having been received by the husband from Champagne’s estate ; 
nor would the registering of the will of Champagne prove that 
the amount will necessarily be collected by the husband, since 
Mrs. Lavallée herself might have collected it before marriage, 
or might have reserved at the time of the marriage the right 
to collect it herself at a later period. The preceding remarks 
apply to the contestation in so far as it relates to the wife’s 
claim for the amounts bequeathed to her by Champagne’s will. 
3rd. As to her claim for remploi de propres, the wife’s propo- 
sition is that the repeal in 1849 of the 34th clause, has had 
the effect of reviving the old law, and if the intention was to 
make the provision of the old law so revived dependent on 
registration, some special enactment to that effect was neces- 
sary. Vide Bonner, p. 69 ; Patenaude st Leriger dit Laplante (1) 
4.The opposants Trigge have no interest in contesting the 
Plaintiffs collocation. 1st. Because they have already received 
the full value of the one arpent, upon which alone they had 
a mortgage. 2nd. Because the mortgage itself was a nullity 
as to third parties. (2) As to the pretension that Plaintiff has 
renounced her right to contest the validity of the mortgage 
or its rank when the proceeds would come before the court, 
because the property has been sold à lu charge de la rente fon- 
ciére, it seems unnecessary to refute it. 

SMITH, J.: The question affects the rights of married women 
with respect to the registration of their legal hypothecs. The 
facts are as follows: Trigge et al. had a mortgage upon the 
land sold for a rente foncière, under a deed of 1847. Under 
this deed, there had been a question as to a dike resting on one 


(1) De droit commun l’action en résolution de la vente, faute de payement 
du prix, appartient au vendeur, soit que la vente ait été faite à terme ou sans 
terme, et le droit de porter cette action n’a été en aucune manière affecté par 
Vordonnance établissant les bureaux d’enregistrement ; en conséquence le 
défaut d’enregistrement de l'acte de vente ne peut préjudicier à l’exercice de 
cette action. (Patenaude et Leriger dit Laplante et al., C. B. R., Montréal, 12 
mars 1857, L. H. LAFONTAINE, J. en C., AyLwix, J., DUVAL, J. et Canon, J. 
infirmant le jugement de C. S., Montréal, 31 mars 1856, Day, J., Smitn, J. 
et MoNDELET, 5. 1 J., p 106) 


(2) La 7e clause de l’acte 16 Vict., ch. 206, ne s'applique qu’aux rentes 
viagères stipulées aux actes de donations entre-vifs, et non à celles créées par 
testament, et ces dernières n’emportent pas d'hypothèque à l'encontre des tiers- 
acquéreurs de bonne foi, si l'immeuble n'est pas désigné et spécialement affecté 
par le testament pour une somme d’argent déterminée conformément à la clause 
28 de l’ord. 4 Vict., ch. 30. (Grégoire vs. Laferrière, C. S., Montréal, 30 juin 
1859, BERTHELOT, J., 3 J., p. 184.) 
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side of the river ; the action was contested in all the courts of 
the coantry and the right of Opposants were contirmed by the 
Privy Council. The property sold was advertised for sale at the 
instance of Pluintifi, subject to the opposition a fin de charge 
which had been fyled by Opposants for this rente foncière, 
due and payable to them upon the property. The Plaintiff, 
being the wife of Defendant, got this property seized for the 
amount mentioned in the rapport du praticien, consequent: 
upon her séparation de biens. Now Plaintitf claims hypothe- 
eary rights upon this property, for the amount of a legacy 
due to her under the will of her father who died before her 
marriage with Defendant and which has been paid to her hus- 
band by her mother under the acte de cession of 1849, and under 
the old system,she would have been entitled to claim such hypo- 
thee from the day of the marriage contract, or the day of the 
marriage ceremony if there were no contract. The contestation 
raised by Trigge et al. is as to the necessity for Plaintiff to 
have registered her hypothecary claim for this amount due her 
by the succession of her father; they contend that their deed 
for the payment of the the rente fonciére, payable by the hus- 
band, and which has been registered, must take precedence, 
and that Plaintiff was bound by law to register her claim. 
(1) The Plaintiff did not stipulate in any way for the pre- 
servation of her hypothec at the time of her marriage with 
Defendant, when that legacy due to her was then payable 
since the death of her father. By the terms of the registry 
ordinance, no legal or tacit hypothec shall subsist upon the 
real estate of the husband, except for securing the restitution 
and payment of all claims and demands of his wife, for or by 
reason of any succession devolving upon or accruing to her, 
and such hypothec shall be accounted from the respective 
periods at which such succession so devolves and accrues. In 
the present case, this claiin accrued to the wife before her 
Inarriuge, and was paid to the husband under the acte de ces- 
sion of 1849, and subsequently to the title of Opposants of 
1847. Under these circumstances the judgment must go in 
favor of Opposants, and their contestation is therefore main- 
tained. The judgment of the Superior Court was as follows : 
“ Considering that W. H. meee et al. have established the 
matters and things set up, and alleged by them in their con- 
testation of the collocation of Plaintiff, for the sum of £185 
2s 6d by the 6th item of the draft or order of distribution 
and collocation prepared and their right to be collocated to 
and in preference of Plaintiff, and considering that Plaintiff 
hath failed to shew that any hypothec duly registered existed 


(1) Cons. St. L. C., ch. 37, § 32. 
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upon the lands seized and sold in the cause, by reason where- 
of she can claim to be paid from and out of the proceeds of 
the sale of said lands, in preference to Trigge, the sum of 
£504 38 4d, or any part thereof; and, further, considering 
that, by reason of the 29th clause of the 4th Victoria, ch. 30, 
no tacit or legal hypothéque can exist on said property or be 
available in her favor ; and, further, that, in and by the writ 
of execution issued in this cause for the sale of the said lands, 
at the instance of Plaintiff, it was ordered that said lands 
should be sold subject to, à la charge of the said rente fon- 
cière, claimed by Trigge et al.,and thereby acknowledging 
the correctness of said claim. Contestation maintained.” La 
Cour de Revision a confirmé ce jugement. (9 J., p. 61 et 215, 
15 D. T. B. C,, p. 479, et 1 L. C. L. A p. 26.) 

RICARD, pour la Demanderesse. . 

BARNARD, Conseil. 

LAFRENAYE et ARMSTRONG, pour Trigge et al. 


MOTION POUR ETRE RELEVE DE FORCLUSION. 
SUPERIOR COURT, IN REVIEW, Montréal, 30 décembre 1865. 
Before BADGLEY, BERTHELOT and MONK, Justices. 
LASELL, Plaintiff, vs. BROWN, Defendant. 


Jugé : Que, lorsqu’un Défendeur a fait motion avant l'enquête pour 
amender son plaidoyer sur paiement des frais, s’appuyant sur un affi- 
davit déclarant que par suite de son absence du pays, et par maladie, il lui 
avait été impossible de donner les instructions nécessaires à ses procu- 
reurs, et lorsque ce Défendeur a depuis fait une motion semblable, lors 
de l’audition aux mérites, ces deux motions ayant été rejetées, la Cour 
de Revision renversera le jugement final rendu, et permettra au Défen- 
deur de plaider de novo sur paiement de tous frais, considérant que le 
Défendeur avait donné des motifs suffisants pour autoriser ’amende- 
ment. 


BADGLEY, Justice: This case comes up from the Superior 
Court, district of St-Francis. The action was brought for 
$1,128, a balance alleged to be due on a settlement of accounts 
arising out of dealings in lumber between the parties The 

lea admitted the settlement of accounts, but alleged that the 
balance so settled had been reduced by payments. After plea 
' filed the Defendant moved to be permitted to amend his plea 
by setting up further payments reducing the balance due ; and 
especially setting up that certain payments had been made to 
the British American Land Company, for what was called 
stwmpage, and which it was alleged were to be deducted from 
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the amount due by the settlement, if paid by the Defendant. 
The motion was made subject to proceeding instanter and on 

yment of costs. The motion was based upon an affidavit of 

efendant, that he was absent in the United States at the 
time the action was commenced, and had been unable from 
* illness, since his return, to give proper instructions to his 
attorneys for his defence. This motion was rejected and the 
case went to enquéte. At the hearing on-the merits the Defen- 
dant again moved to amend his plea “by inserting therein 
“ that Defendant had paid the amounts proved by the fuits et 
“articles submitted to the Plaintitf and answered by him.” 
This motion was also rejected, and judgment was rendered for 
$964.80. The court hold Defendant was entitled to amend his 
pleas, on payment of costs, and that the court, at Sherbrooke, 
erred in not allowing the amendment, on payment of costs, 
and that the judgment must be reversed. (16 D. T. B. C., 
p. 151, 1 L. C. L. Jp. 109.) 

RITCHIE and BORLASE, for Plaintiff. 

FELTON and FELTON, for Defendant. 


PROCEDURE EN NULLITE DE DECRET. 
SUPERIOR COURT, IN REVIEW, Montreal, 30 septembre 1865. 
Before BADGLEY, BERTHELOT and MONK, Justices. 


TESSIER vs BIENJONETTI et al. 


Jugé : Qu’une personne publiquement et paisiblement en possession 
d’un lot de terre, saisi et vendu par le shérif pour une dette due par son 
auteur, peut porter une action directement contre le Demandeur qui est 
devenu l’adjudicataire, et contre le Défendeur et le shérif, pour être 
déclaré propriétaire, et faire mettre l’adjudication de côté comme nulle 
et non avenue comme ayant été faite super non domino, et ce sans la 


production d’aucune opposition, ou sans a voir adopté aucune autre pro- 


cédure dans la cause où l’adjudication avait été faite. (1) 

The action was brought against Bienjonetti, the adjudica- 
taire of a lot of land, and against the sheriff of the district 
of Montreal, and Jean Bte. Legault, Defendant in the suit in 
which the land had been sold, to set aside the adjudication of 
the property, and any deed given by the sheriff in virtue the- 
reof, and to have Plaintiff declared proprietor of the land. 
The Plaintiff set up a deed to him of the land in question by 
donation onéreuse of the 29th January, 1861, by which Plain- 
tiff agreed to support the donor and his sister, also to pay hy- 


(1) V. art. 715 C. P. C. 
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pothecary claims on the lot to the extent of $318, aud alleged 
also that he hada hypotheque upon the land for £62 10 1, un- 
der obligation in his favour; that the donor Leguult had not 
been in possession of the lot since the date of the donation, 
but, on the contrary, Plaintiff, had possessed and cultivated it 
openly, and was in possession at the time it was seized on the 
15th October, 1863, under a judgment obtained by Bienjo- 
netti against Jean Baptiste Legault, for £18146. That the 
sale to Bienjonetti of the Ist of May, 1864, was null as being 
made super non domino et non possidente. Bienjonetti alone 
pleaded to the action, to the effect that the land mentioned in 
the donation was the only property Defendant Legault pos- 
sessed, that he had become insolvent, that the debt due Plain- 
tiff was thus endangered, and moreover that the donee, the 
now Plaintiff, was well aware that the lot had been seized, 
and should have filed an opposition to the sale, but had failed 
to do so, although he had been present at the sheriff's sale 
and bid upon the property. Conclusion that the donation be 
declared fraudulent, and for dismissal of Plaintiff’s action. 
BERTHELOT, Justice, held that the sale of the land made in 
the suit of Bienjonetti against Legault was invalid as being 
super non donuno. The now Plaintiff being in possession 
might have filed an opposition, but being in open, peaceable 
possession, as was admitted by Biènjonetti, the Defendant, 
pleading to the action, Plaintiff was not deprived of his rights 
by the adjudication, and was entitled to bring the action. 
JUDGMENT: “Considérant qu’il est en preuve que le De- 
mandeur est devenu acquéreur de l’imineuble désigné...... 
en vertu de l'acte de donation, en date du 29me jour de jan- 
vier, 1861, et qu'il en a pris possession lors de su passation, 
et qu'il en était propriétaire en possession tant le 15 octobre, 
1863, lors de la suisie de l'immeuble, que le Jer mars, 1864, 
jour de l’adjudication qui en a été faite par Tancréde Bou- 
thillier ; considérant qu’à raison de ce que dessus, la vente par 
décret du ler mars, 1864, est nulle et de nul effet, vis-à-vis 
du Denandeur, comme ayant été fuite super non domino. 
Lu Cour adjuge et déclare le Demandeur seul, vrai et légi- 
time propriétaire dudit immeuble, et le maintient en la pos- 
session d'icelui, qu'il n’a pas perdue, nonobstant le décret : 
déclare nulle. illégale et de nul effct, la vente et adjudica- 
tion........ ainsi que tout acte ou titre que le shérif pour- 
rait avoir donné, et tous les procédés pour parvenir à ladite - 
wljudication, avec frais contre le Défendeur, Francois Bienjo- 
netti, et ordonne que le présent jugement soit signifié aux 
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Défendeurs, Tancréde Bouthillier et Jean--Baptiste Le- 
gault.” (1) 

BADGLEY, Justice: The donation to the present Plaintiff 
conveyed property, it was followed by possession, and the 
proceedings by Bienjonetti to bring. the property to sale were 
void. True, an opposition might have been filed, but it ap- 
peared to have been left till it was too late, and a judge's 


(1) In review authorities cited for Bienjonetti: Party in possession should 
fyle opposition, Con. Stat. L.C., ch. 85, sec. 15; Cout. de Paris, art. 354 ; 
5 (ruyot, Rép., vbo Décret, p. 308 ; 2 Anc. Dénisart, vbo Dérret, p. 22, n° 85; 
2 Bourjon, p. 714, arts. 101 et 108; 1 Anc. Dénisart, vbo Acquiescement : 
1 Ferritre, Dict. vbo Acquiescement; 1 Nouv. Dénisart, p. 148, n° 2 et 3, 
vbo Acquescement. 

La prescription annale, décrétée par l'article 127 de la Coutume de Paris, 
ne s'applique aux gages et salaires que dans le cas où le serviteur a quitté le 
service de son maître depuis plus d’un an. ((@outeney va. Lussier et al,, U.S., 
Montréal, 27 mars 1858, Smitn, J., 2 J., p. 185.) 

Dans la cause de Cumming et al. ve. Mann, et Smith et al., Opposants, (en 
C. B. R., Cumming et al., Appelants, et Smith et al., Intimés) Montréal, 6 dé- 
cembre 1859, LAFONTAINE, J. en C., AYUWIN, J., DUVAL, J., dissident, MERE- 
DITR, J., dissident, et C. MonneLET, A. J., infirmant le jugement C. S., Mont- 
réal, 27 mars 1858, Day, J., 6 R. J. R. Q., p. 490 et 499, il a été jugé qu'un 
créancier ne peut être tenu de se soumettre aux conditions d’nn acte d'ater- 
moiement fait entre son débiteur et la majorité des créanciers de ce dernier ; 
que tous les biens d’un débiteur insolvable sont le gage commun de ses créan- 
ciers et qu'ils ne peuvent être soustraita de leur contrôle par les actes du dé- 
biteur ; que tout transport fait par le débiteur insolvable de ses biens pour les 
soustraire à l’action de ses créanciers ou «2 l’un d'eux est, aux termes de 
l'Edit de mai 1803, absolument nul ; que, dans l’espice, le transport invoqué 
par les Opposants, était nul par les motifs qu'il était entaché des vices ci-des- 
sus, qu'il n’était qu’une cession à eux faite de tous les biens du Défendeur in- 
solvable et qu'il n'avait pas été suivi d’une tradition légale ou d'un déplace- 
ment, de manière à faire passer les biens cédés aux Opposants ; que, nonobs- 
tant le mot ‘agent ”’ ajouté sur l’enseigne après le nom du Défendeur, les 
circonstances ‘démontrent que ce dernier est resté en possession des biens ainsi 
‘ cédés ; que les Opposants n'ont pas payé le prix stipulé audit acte invoqué 
par eux, de leurs propres deniers, mais ont seulement soldé une partie du 
prix avec le produit des effets vendus ; que la nullité de cet acte de transport 
pouvait être demandée sur contestation d’une opposition l'invoquant, et que 
la cour pouvait adjuger sur cette demande en nullité, sans qu'il y eût néces- 
sairement action directe préalable de la nature d'une action révocatoire ou 
action paulienne. 

Dans Marion, Appelant,et Perrin, Intimé, J.B. Marion, commerçant, avait, 
par acte notarié du 19 avril 1841, fait une donation d'immeubles, parmi les- 
quels se trouvait Pimmeuble en question en cette cause, à ses enfants mineurs 
représentés à cet acte par leur aïeul paternel, l’Appelant, qui, jusqu'à leur 
majorité, devait gérer et administrer les biens donnés. Cet acte de donation 
fut inscrit au bureau des hypothèques et insinué. Nonobstant cette donation, 
J. B. Marion resta en possession de l'immeuble en question en cette cause 
jusqu'au 31 janvier 1844, époque à laquelle, vu le mauvais état de ses affaires, 
il en fit cession avec tous ses autres biens meubles et immeubles à François 
Perrin et Pierre Jodoin, deux de ses créanciers acceptant pour eux et ses 
autres créanciers, l'Appelant étant présent à cet acte et l’approuvant. Le 6 
février 1844 Perrin et Jodoin vendirent l’inmeuble à Charles Beaugrand qui 
en prit possession. Quelques années après cette vente l'Appelant intenta à 
Beaugrand une action, lui réclamant cet imineuble en sa qualité de tuteur 
aux donataires et en vertu de l'acte de donation ci-dessus mentionné. Beau- 
grand ne répondit pas A cette demande; mais Perrin, qui, en sa qualité de 
syndic à la faillite de J. B. Marion, avait le droit de réclamer de Beaugrand 
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order could not be obtained. But the remedy by action still 
remained, and the judgment brought up for review must be 
sustained. If the donation to the now Plaintiff were seriously 
alleged to be fraudulent an action should have been taken to 
set it aside, although he did not see in what respect Bienjo- 
netti could derive any advantage from such an action, his 
judgment being on a chirographary debt, and the land mort- 
gaged b-yond the value proved in the case. Judgment con- 
firming the judgment brought up for review, with costs. (9 
J., p. 67; 16 D.T.B.C., p. 152 et 1 LCL, p. 68.) 

BONDY and FAUTEUX, for Plaintiff. , 

MOREAU, OUIMET and CHAPLEAU, for Defendant Bienjonetti. 


le prix de vente dû par ce dernier, intervint dans la cause et contesta la de- 
mande de l’Appelant, alléguant le défaut d'acceptation de la donation, un acte 
de résiliation de cette donation du 9 février 1844, fraude et enfin défaut de 
tradition. Le 26 avril 1853 la Cour Supérieure rendit jugement en faveur de 
VIntimé, décidant que la donation du 19 avril 1841 était nulle parce qu'il n'y 
avait pas eu tradition. Sur appel, la Cour du Banc de la Reine (LAFONTAINE, 
J.en C., AYLWIN, J., DuvAL, J., et CARON, J.,) sans s'arrêter au motif adop- 
té par la Cour de première Instance, a, le 2 juillet 1855, confirmé le jugement 
de cette dernière cour, jugeant que l’acte de donation du 19 avril 1841 était 
un acte entaché de fraude, fait au préjudice des créanciers du prétendu dona- 
teur, et qu'il était évident que les parties À cet acte n’ont jamais entendu lui 
donner et ne lui ont réellement jamais donné effet. (6 D.T.B.C., p. 404.) 

Authorities for Plaintiff: 1 Pigeau, p. 779; Héricourt, p. 45; 5 Guynt, vbo 
Décret, p. 307 ; Rousseau de la Combe, vbo Décret, n° 2, p. 158: Nouv. Déni- 
sart, vbo Fraude, sect. 2, n° 9. 

Tl n'y a pas d'action en garantie contre le shérif ou le Défendeur sur une 
vente par décret forré. (Frees vs. Martineau, C.B.R., district de Québec, 1809, 
2R.J.R.Q,., p. 67.) 

Dans la cause de Chaillé, Appelant, et Brunelle, Intimé, la Cour Supérieure 
a jugé qu'un vaisseau qui avait été vendu frauduleusement par un Défendeur 
insolvable, subséquemment à l'institution d’une action contre lui, ne pouvait 
néanmoins être saisi de plano, attendu que ce vaisseau était passé entre les 
mains de l’acheteur et qu'il fallait d'abord faire déclarer le contrat nul, comme 
entaché de fraude, au moyen d'une action révocatoire. Sur appel, la Cour du 
Banc de la Reine (à Trois-Rivières, 23 mai 1856, LAFONTAINE, J. en C., AYL- 
WIN, J., DUvaL. J., et Caron, J..) étant également divisée, ce jugement se 
trouva confirmé. (5 R.J.R. Q., p. 152.) 
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REGISTRATEUR.—ACTION EN GARANTIE. 
Circuit Court, Montreal, 30 décembre 1865. 
Before BERTHELOT, Justice. 


BOUTHILLIER, Plaintiff, vs. BERTHELET, Defendant, and Bou- 
THILLIER, Plff. en garantie, vs. RYLAND, Deft. en garantie. 


Dans une action par Je shérif du district de Montréal peur le recou- 
vrement de $8.30, payts au régistrateur du comté de Montréal pour 
l'enregistrement d’un titre du shérif, et pour radiation des hy potheq':es 
antérieures. 

Jugé: lo. Que le seul montant légalement dû était $3.10, ainsi qu’il 
apparaissait par un état produit avec les défenses du Défendeur. 

o. Que le shérif n'avait pas droit de porter une action en garantie 

contre le régistrateur. 


The action was brought by the sheriff of the district of 
Montreal, to recover $8.30, paid by him, to the registrar of 
the County of Montreal namely, $3 for enregistering a 
sheriff's deed of sale of a land purchased by Defendant, and 
$5.30 for discharges entered against the land sold. The 
Defendant pleaded that the only sum which was legully due 
to the registrar was $3.10, as per statement filed with his 
plea, viz: For registration of deed, 725 words, 50 cents for 
400 words, and 10 cents for each additional hundred words, 
in all, $0.90 ; Court House Tax, $0.90; For Registrar's certifi- 
cate on deed, $0.50; For entering discharge of Hypothéques, 
40 cents, if not more than 6 Hypothéques, and 80 cents for 
whatever be the number of Hypothèques, including all searches, 
$0.80. Total : $3.10. The sheriff called in the registrar as De- 
fendant en garantie, who pleaded to the action en garantie, 
that he was not the gurant of the sheriff; that the payment 
of the $8.30, if made, was so made for fees of office and volun- 
tarily, and could not be recovered back by the action as 
brought; that he was ready to justify his right to the fees 
paid, and that, even if the payment was in excess of the fees 
legally due, the payment so made by the sheriff-could not 
form the basis of a demand en garantie. (1) 

BERTHELOT, Justice, held Defendant's pleas justified by 
law and the Tariff of fees in force. The sheriff’s action en 
garantie could not be maintained, he was not justified in 
demanding more than the sum of $3.10, which Defendant, 


(1) In support of the plea of the principal Defendant the following citations 
were made: Con. Stat. L. C., chap. 37, sec. 105; Honey’s Tariff of fees, 
pp. 147, 148; Table of fees, under the order of the Governor in Council of 
the 7th March, 1862, Nos. 1] and 14; Court House Tax, 50 cents for 400 
words and 10 cents for each additional 100 words ; Honey’s Tariff, p. 117; 
25 Vic., chap. 11, sec. 2, obliging the sheriff to register all sheriff's deeds, and 
providing for the radiation of anterior hypothèques. 
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was ready to pay, for which judgment would be rendered. 
Judgment for $3.10, without costs to Plaintiff, and with costs 
of contestation against him. Action en garantie dismissed. 
(16 D. T. B. C., p. 155.) 

CARTIER et POMINVILLE, for Plaintiff. 

LESAGE, for Defendant. 

McKay et AUSTIN, for Ryland. 


MARIAGE DE BONNE FOI AVEC UNE PERSONNE MARIEE.—DEPENS. 
SUPERIOR COURT, Quebec, 15 Avril 1864. 
Before TASCHEREAU, Justice. 


CATHCART et al., Plaintiffs, ve. THE UNION BUILDING SOCIETY, 
Defendant. 


Jugé: 10. Qu’une femme qui de bonne foi, contracte mariage avec un 
homme marié, croyant que l’homme qu'elle épouse est libre de sa per- 
sonne et non engagé dans les liens du mariage, donne à cette alliance 
les effets civils d’un mariage légitime. 

20 Que dans tel cas la femme légitime, encore vivante en Angleterre, 
a droit à un tiers de la somme d'argent en question dans la cause. 

30 Que le résidu doit étre partagé entre lu seconde femme et les en- 
fants tant de la première femme que de ceux de l'alliance avec la 
seconde femme, cette dernière prenant la moitié dudit résidu, et l’autre 
moitié étant partagée également entre tous lesdits enfants. 

40 Que, dans l’espèce, les frais d’une commission rogatoire, émanée à 
la poursuite des Défendeurs, ponr constater le fait du premier mariage 
et fn naissance d’un enfant de ce mariage, devaient être à la charge des 
demandeurs, en autant que ces faits étaient à leur connaissance et 
qu’ils auraient dû les admettre. 


This was an action brought by Matilda Cathcart, widow, 
by her first mariage, of James Wilson, deceased, and, at the 
time of the-institution of the action, the wife of Francis Mc- 
Cabe, Matilda Cathcart and Francis McCabe, as joint tutors 
to several minor children, issue of the marriage of James 
Wilson and Matilda Cathcart, as commune en biens with the 
said late Wilson. The action brought was institued for the 
recovery of the sum of £400, the value of four shares sub- 
scribed for by Wilson in the Union Building Society. The 
declaration alleged that Wilson and Matilda Cathcart had 
been joined in mariage, at Quebec, on the 21st April, 1838. 
To this action, Defendants pleaded that, on the said 21st 
April, 1838, Wilson was neither a bachelor nor a widower, 
but that, on the contrary, he had, on or about the 16th of 
June, 1829, at Abbey-Dore, in the country of Hereford, in 
England, been married to Ann Harper, then a spinster, which 
said Ann Harper, on the said 23rd day of April, 1838, was 
still living. That, from the marriage of Wilson with Ann 
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Harper there was issue. That, therefore, Matilda Cathcart 
never became or was the lawfully wedded wife of Wilson, and 
did not, as commune en biens, or in any other capacity, nor 
did her children, represent Wilson. To this exception, Plaintiffs 
replied : “ That Wilson, for ten years previously to the 23rd 
“ April, 1838, had been and was a resident in the city of 
“ Quebec, and therein was reputed and stated to be a ba- 
“ chelor and unmarried, and, as such, was universally consi- 
“ dered and reputed, und that Matilda Cathcart, on the 23rd 
“ day of April, 1838, married Wilson, in good faith, supposing 
“ him to be a bachelor and an unmarried man ashe represente 
“ himself to be. That, at the time of said marriage, Wilson 
“ had no property moveable or immoveable, and no written 
“ contract of marriage was passed between the parties to re- 
“ gulate their future rights of property. That the property, 
“ subsequently acquired by Wilson and Matilda Cathcart, was 
“ so acquired with the assistance of Matilda Cathcart, and the 
“minor children issue of said marriage (Plaintiffs in this 
“ cause), and by their industry the moneys sought to be recov- 
“ ered herein was for a great part accumulated. That Plaintiffs 
“ having acted in good. faith are, under any circumstances, 
‘ entitled to share in the estate of Wilson.” 

ALLEYN, Q. C., for Plaintisff: The only question submitted 
to the court is whether, under the circumstances of the case, 
as disclosed by the pleadings, Plaintiffs, Matilda Cathcart, and 
the children born during her marriage with Wilson, are 
entitled to any and to what portion of the estate of Wilson. 
The good faith of Matilda Catheart, and, as a matter of course, 
of her children, entitled her to her share as a wife, and the 
children to take in Wilson’s estate as if they had been born 
in lawful wedlock. (1) Under these circumstances, Ann Harper 
who, it appears, is still alive, is entitled under the law of Eng- 
landto one third of his estate, and the remainder ought to be 
awarded one half to Matilda Cathcart, and the remaining half 
divided equally between all the children. | 

LELIEVRE, Q. C, for Defendants do not dispute the legal 
propositions: maintained by the learned counsel for Plaintiffs, 
but they are desirous of obtaining a judgment which may 
protect them hereafter in the event of Ann Harper, or her 
child, making any claims against them. It is submitted, how- 
ever, on behalf of Defendants, that the casts of a commission 


(1) Pothier, Contrat de mariage, nos 104, 419, 441; Pothier, Sucressions, 
ch. !, sec. 2, art. 3,8 4; Pothier, Coutume d'Orléans, tit. 17, no 13: Merlin, 
vbo Légitimité, sec. 1, § 1, no 8,; Code civil, art. 201; Dard, p. 45; Favre, 
Effet rétroactif, no 7 ; 1 Toullier, nos 284, 486, 653; 1 Delvincourt, p. 75; 
Malleville, Discussion sur le Code Civil, art. 202, p. 188; Lacombe, Juris- 
prudence civile, vbo Enfant, no 12. 
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rogatovre, amounting to about twenty pounds sterling, issued 
at their instance, for the purpose of establishing the existence 
of the marriage between Wilson and Ann Harper, ought to 
be awarded against Plaintiffs, inasmuch as, well knowing 
these facts, as appeurs froin the evidence, they nevertheless 
denied them in their answers to the articulation of facts pro- 
duced by Defendants and by such denial compelled Defendants 
to establish them in evidence. (1) 

JUGEMENT: “ Considérant qu’é la mort du nommé James 
Wilson, dénommé en la procédure en cette cause comme pre- 
mier mari de la Demanderesse, arrivée le ou vers le 17 nai 
1856, en la paroisse Saint-Colombe, dans le district de Québec, 
Wilson était propriétaire de quatre parts dans la Société de 
Construction de l’Union, lesquelles, au moment de l'institution 
de l’action, au moyen de certaines amendes et forfaitures encou- 
rues par Wilson et les Demandeurs, se trouvaient réduites à 
la somme de £352 5s 7d courant, due à sa succession par les 
Défendeurs, conformément aux règlements de ladite associa- 
tion ; considérant que Wilson, avant de contracter mariage 
avec Matilda Cathcart, était déjà marié à Ann Harper, et que 
dudit mariage, célébré à Abbey-Dore, dans le comté de 
Hereford, dans cette partie du royaume uni de la Grande- 
Bretagne et d'Irlande, appelée Angleterre, le 16 juin 1829, il 
est né un enfant, le 29 avril 1830, depuis baptisé sous le nom 
de John Wilson, le ler avril 1832, à Abbey-Dore susdit ; con- 
sidérant qu'au moment de la mort de Wilson, et même lors de 
l'exécution de la commission rogatoire, savoir, le 16 décembre 
1863, Ann Harper et son fils, John Wilson, étaient encore 
vivants en Angleterre susdit; considérant qu’ilest prouvé, d’une 
manière satisfaisante, que, lorsque Wilson a épousé, en l'année 
1838, à Québec, savoir, le 23 avril 1838, Matilda Cathcart, il 
était publiquement réputé libre de sa personne, non engagé 
dans les liens du mariage, et que la Demanderesse, en contrac- 
tant mariage avec lui était de bonne foi, et qu’elle a été trom- 
pée par Wilson ; considérant que lu bonne foi dans laquelle se 
trouvait Matilda Cathcart, en contractant mariage avec Wil- 
son, donne à cette alliance les effects civils d’un mariage légi- 
time, en faveur de cette feinme et des enfants nés de cette 
alliance, et qu’en conséquence Matilda Cathcart et ses enfants 
doivent concourir au partage de la somme de £337 5s 7d cou- 
rant, partie de celle payable par la Société Défenderesse, aux 
représentants légaux de Wilson, savoir, la Demanderesse pour 
la moitié, et les enfants chacun pour un cinquième du résidu, 
concurremment avec John Wilson, enfant légitime susdit, 
mais déduction préalablement faite des droits de Ann Harper 


(1) Con. stat. Lower Canada, cap. 83, sec. 87, sub-sec. 3. 
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dans ladite somme, lesquels droits, suivant l’admission des 
parties, consistent dans un tiers du total de ladite somme 
principale de £337 5s 7d courant, due par les Défendeurs, et 
doivent primer et prévaloir sur ceux des Demandeurs; la 
Cour condamne les Défendeurs & payer aux Demandeurs és 
noms et qualités, savoir, à la Demanderesse, en son propre et 
privé nom, comme ayant droit à la part qu'elle aurait pu pré- 
tendre dans une communauté légale si son alliance par ma- 
riage, avec Wilson, eût été légitime, la somme de £112 88 64d 
courant, par un tiers du total de la somme de £337 5s 7d cou- 
rant, et à payer aux Demandeurs ès-qualité de tuteur aux 
quatre enfants mineurs issus de l'alliance susdite, une somme 
de £89 18s 94d courant, pour les quatre cinquièmes du tiers 
de la somme de £337 5s 7d courant, l'autre cinquième dudit 
tiers étant payable audit John Wilson; de plus & payer aux 
Demandeurs, és-qualité, une autre somme de £15 par eux 
payée à ladite Société de Bâtisse depuis la mort de James 
Wilson, avec intérêt sur chacune desdites sommes respective- 
ment, en faveur des Demandeurs, tant personnellement qu’és 
noms et qualités, à compter de l'institution de la présente 
action, savoir, du 30 octobre 1862, et les dépens ; mais, vu que 
les Demandeurs ont déclaré ne pas connaître l'existence du 
premier mariage de James Wilson, et la naissance de John 
Wilson, comme issu dudit mariage, et que, dans l'opinion de 
cette cour, ils n'ignoraient pas ces faits et auraient dû les 
admettre et ne pas obliger les Défendeurs à encourir les frais 
nécessaires pour les prouver, la cour condamne les Deman- 
deurs à payer aux Défendeurs le coût de la commission roga- 
toire et les frais de son exécution encourus pour les fins de la 
preuve des faits susdits, et le surplus de la demande des 

emandeurs est renvoyée. (15 D. T. B. C., p. 467.) 

ALLEYN and ALLEYN, for Plaintiffs. 

LELIEVRE, Q. C., for Defendant. 


ECHEANCE DES ALIMENTS. 
BANC DE LA REINE, EN APPEL, Québec, 18 septembre 1865. 


Présents : DuvAL, Juge-en-Chef, AYLWIN, MEREDITH, DRUM- 
MOND et MONDELET, Juges. 


SÉVIGNY, Appelant, ef CROCHETIÈRE et al., Intimés. 


Jugés : Qu’une rente et pension alimentaire, stipulée comme considé- 
ration dans un acte de donation, est payable et peut être réclamée dès 
le commencement de l’année pour laquelle elle doit être payée. 

TOME XIV. 8 
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L’Appelant, Défendeur en Cour Inférieure, s'était engagé à 
payer aux Intimés une pension alimentaire équivalant à 
£36 7s 3d pour prix d'une donation entre-vifs qu'Us lui 
faisaient de certains biens meubles et immeubles. Le 31 dé- 
cembre 1863, les Intimés réclamérent cette somme par action 
intentée dans la Cour de Circuit pour le comté de Maskinon- 

6. Le Défendeur comparut, mais ne plaida pas à l’action dans 
Le délais voulus et fut en conséquence forclos du droit de ce 
faire. Le jugement rendu en Cour Inférieure, le 24 octobre 
1864, condamna le Défendeur à payer toute la somme réclamée. 
C’est de ce jugement qu'était appel. L'Appelant prétendit que la 
pension n'était pas payable d'avance, mais annuellement ; que 
l’action ayant été intentée six mois tout au plus après le com- 
mencement de l’année, il était condamné à payer une dette 
conditionnelle, avant que la condition fût accomplie, c’est-a- 
dire, avant qu'il fût certain que les donateurs vivraient toute 
toute l’année. De son côté, le procureur des Intimés deman- 
dait que le jugement fût confirmé, parce qu'il s'agissait d’une 
rente et pension alimentuavre qui devait toujours être sujette 
au paiement d'avance. La Cour d’Appel confirma unanimement 
le jugement de l'honorable juge Polette, en Cuur Inférieure, et 
dont voici la teneur : La Cour condamne le Défendeur à payer 
aux Demandeurs la somme de £35 158 1d pour prix et valeur 
de divers articles et effets de pension qu'il est tenu de leur 
payer par et en vertu de l'acte de donation par eux consenti 
en faveur du Defendeur, avec intérêt du jour de l'assignation 
et les dépens. (15 D. T. B. C., p. 473.) 

BURN, procureur de l'Appelant. 

Bossé et Bossé, procureurs des Intimés. 


CAPIAS. 
QUEEN’s BENCH, APPEAL SIDE, Montréal, 7 Juin 1865. 


Before DuvAL, Chief-Justice, AYLWIN, MEREDITH, 
DRUMMOND and MONDELET, Justices. 


GREGORY, Appelant, and THE BosTON AND SANDWICH GLASS 
CoMPANY, Respondents. 


Jugé : 10. Que l’affidavit dans la cause contenait des raisons suffisantes 
pour l'obtention d’un writ de capius ad respondendum ; que les faits y 
énoncés avaient été suffisamment établis À l'enquête, et que la requête 
du défendeur, pour faire mettre de côté le capias, devait être rejetée. (1) 

20. Que la cause d’action devait, d’après l'affidavit de l'agent des de- 
mandeurs, être censée avoir originé à Muntréal,et non à Boston, et que 
partant le writ de capias avait été émané légalement. (2) 


(1) V. art. 798 C. P. C. (2) V. art. 806 C. P. C. 
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The judgment in the cause was rendered in the Superior 
Court, at Montreal, dismissing Defendant's petition to set 
aside a capias ad respondendum, for want of proof. The 
affidavit was in the following terms: “ Frederick W. Hen- 
shaw, of the city and district of Montreal, commission mer- 
chant, being duly sworn, deposeth and saith : That he is agent, 
in Montreal of the Boston and Sandwich Glass Company, a 
body corporate and politic above described, and doing business 
as aboved described. That the said John U. Gregory, now in 
the city of Quebec, is justly and truly,and personally indebted 
to the Boston and Sandwich Glass Company, in asum exceed- 
ing forty dollars, to wit: in the sum of $2500, being as and 
for the price and value of a large quantity of glass sold by 
this Deponent, as agent for the Plaintiffs, to the firm of John 
Gregory & Co., composed of the said John U. Gregory, and 
the said Robert K. Blackwood, and this Deponent saith that 
he hath reason to believe, and doth verily believe, that John 
U. Gregory is immediately about to leave the province of 
Canada, and to abscond, with intent to defraud his creditors 
generally, and this Deponent in particular, and that, without 
the benefit of a writ of attachment to take and detain the body 
of John U. Gregory, Plaintiffs will lose their debts and sustain 
damage. And this Deponent urges as follows, as the grounds 
of the said belief : That, on or about the 12th day of April 
last, and while this debt was due to Plaintiffs by Defendant 
John U. Gregory, secretely and fraudulently, and with intent 
to defraud Plaintiffs,didabscond from and leave the province of 
Canada, without making any settlement whatever of his debt 
with Plaintiffs, or with his other creditors, and did go, as this 
Deponent is, credibly informed, to the United States of 
America, to wit: to the city of New-York. That, after such 
departure of Gregory, did make a notarial assignment of 
certain goods, credits and effects belonging to the said firm of 
John U. Gregory & Co, by deed of assignment passed hefore 
Easton, and colleague, notaries, of the 15th day of April last, 
to three assignees of whom this Deponent was one. That 
nearly all of said goods, credits and effects have been realized, 
but no dividend has as yet been declared, but this Deponent 
is aware that the proceeds are not sufficient to pay more than 
two shillings in the pound to the creditors of the said firm of 
John U. Gregory & Co. That Gregory never joined in any 
assigninent of property to this Deponent, as one of said as- 
signees or to assignees for his benefit, or for Plaintiffs, as his 
creditors; nor has Gregory made any offer of settlement 
whatever to this Deponent or to Plaintiffs, or as this Deponent 
believes to his other creditors, but, on the contrary, secretly 
and fraudulently left this province as aforesaid to avoid his 
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creditors, and did secrete his effects with intention of defraud- 
ing Plaintifis ; that Gregory hus returned from the United 
States, and is now in the city of Quebec, or in its neighbour- 
hood, but that he has no domicile, nor is he doing any business 
in Canada and is likely at any moment to return to the 
United States. That since the return of Gregory to Canada, 
he has not made any offer of settlement with Plaintiffs, or 
with this Deponent as their agent, nor, so far as this Deponent 
can learn, with any other of his creditors, and that this 
Deponent hath good reason to believe, and verily and in his 
conscience believes, that Gregory intends and is about again 
to abscond and depart from the province of Canada, with 
intent to defraud the Plaintiffs and his other creditors.” - 

A petition to quash the capias was presented by Defen- 
dant’s counsel, based on the following grounds : That the al- 
legations of the affidavit were insufficient to justify the 
issuing of a capius against Defendant : 1st. Because, in law, 
Plaintiffs’ agent had no right to take the oath on which the 
writ of capias was issued ; that it was only the clerk or legal 
attorney of Plaintiffs who had a right to take the oath. 2nd. 
Because, in the affidavit on which the writ issued, it was not 
alleged in what country the debt due Plaintiffs was con- 
tracted. 3rd. Because none of the reasons in the affidavit were 
sufficient to justify the belief therein expressed : and Defen- 
dant alleged that the debt had been contracted in Boston, and 
Defendant could not be arrested for a debt contracted in a 
foreign country. 

At enquéle, F. W. Henshaw, Plaintiffs’ agent, stated : The 
glassware in question was bought from him personally as 
agent of Plaintiffs in Montreal. All the contracts were made 
with him personally. The goods were conveyed from the City 
of Boston, in the State of Massachusetts, at Defendant’s risk. 
The cost of freight is always paid by the purchaser, and the 
goods considered delivered when they are duly handed over 
to the Railway Company for transportation to Montreal. 
Invoices of the goods in question were always sent direct to 
him by Plaintiffs, as being responsible to them ; and Defen- 
dant could not have received the goods in any case or passed 
them through the Custom House in Montreal without his 
consent. The Plaintiffs always looked to-him for payment. 

The following was the judment appealed from : “ La Cour 
a rejeté et rejette ladite requéte, faute de preuve des allégués, 
avec dépens.” | 

Cassidy, F.,for Appellant, invoked the following reasons of . 
appeal : 1° La créance a été créée en pays étranger ; 2° L’affi- 
davit est insuffisant, vu qu'il n’y est pas déclaré en quel pays 
Ja créance a originé ; l'Intimée étant une corporation étran- 
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re,on doit présumer qu’elle a vendu ses marchandises à 

oston où se trouvait le siège de ses affaires ; 3° L’Appelant, 
lors de son départ du Canada, en avril, 1863, n'a point sous- 
trait ses biens aux recherches de ses créanciers ; ces derniers 
ont été mis en possession de tels biens par Blackwood, son 
associé. Le seul fait du départ de l'Appelant n'a point 
constitué de sa part un acte de fraude ; 4° L’Intimée, en 
alléguant dans les raisons spéciales contenues dans son 
affidavit, que l'Appelant, au mois d'avril 1863, avait caché ses 
effets, n’a pas allégué suffisamment, elle était obligée de dé- 
clarer en quoi ce recei avait consisté, afin de fournir à l’Ap- 
pelant l'occasion de contredire ou expliquer ce fait mis à sa 
charge; 5° Le retour de l'Appelant à son ancien domicile au 
Canada, opéré trois mois après son départ, doit faire présumer 
que son intention, lors de son départ, était de revenir, et, par 
conséquent, a dû faire disparaitre tout indice suspect auquel sa 
conduite avait pu donner lieu. 

Morris, J. L, for Respondents: The first point relied upon 
by Appellant is “ that the debt originated in a foreign coun- 
try.” Wide the evidence of W. F. Henshaw, such answers as 
the following settle the question: “ I consider the sale was 
entirely made and concluded by me in Montreal and that the 
goods would not have been sent to Gregory & Co., without 
my orders. Question: Did John Gregory & Company buy 
said goods from you personally or from Plaintiff. Answer: 
They bought them from me personaliy, as agent of Plaintiff. 
And, in cross-examination, Henshaw says that the contracts 
for the purchase of the goods were made in the city of Mont- 
real with him personally. Payments for the goods were made 
to Henshaw in person in Montreal. Probably the Appellant 
relics on proving that the deliveries were made in Boston, 
and that, therefore, the whole cause of action did not arise 
in Montreal but even that is not borne out by the evidence. 
It is true that Henshaw says that the goods were conveyed 
from Boston to Montreal at Appellant’s risk, that the cost of 
freight is always paid by the purchaser, and the goods are 
considered delivered when handed over to the R. Co. for 
transportation to Montreal. But, he also says that invoices 
were always sent direct to him, as responsible to them, and 
Appellant could not have received the goods or passed them 
through the custom house in Montreal without his consent. 
The evidence of Blackwood confirms this, in so far as it is 
favorable, and as to that part which is against, it must be 
remembered that Blackwood was the partner of Gregory and 
the evidence shews that he connived at his escape. He is, 
therefore, unworthy of belief. But, even supposing it were 
proved that the deliveries were made in Boston, it does not 
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follow from that that the cause of action arose in a foreign 
country. The contracts for purchase were made in Montreal, 
and they constituted the cause of action. It may be said they 
did not constitute the whole cause of action, because, they 
implied an agreement on the part of the seller to deliver, as 
well as an agreement on the part of the buyer, to pay the 
price. The agreement to pay depended on the fulfilment of 
the agreement to deliver. But the seller would have had the 
right to sue the buyer for breach of contract if he had refused 
to receivethe goods,and where would that action have to taken ? 
Surely in Montreal, where the contract was made. This is the 
true test. In Jackson and Coxworthy (1) held “ In an action 
on an obligation passed in Quebec to pay a sum of money in 
London, the whole cause of action arose in Quebec.” The next 
point stated by Appellant asa ground of appeal is. That the 
affidavit is insufficient, as it is not therein declared in what 
country the debt originated, and Plaintiffs being a foreign 
corporation, the presumptions are that the goods were sold at 
Boston where their place of business was. It would have been 
better to have stated in the affidavit the place of sale, better 
because it would have prevented at least part of the present 
argument, but yet unnecessary. There is nothing in the law 
requiring mention of the place of debt in the affidavit, sec. Ist 
of ch. 87, con. stat. Lower Canada, requires simply the allega- 
tion that the Defendants is personally indebted to the Plaintiff 
in a sum amounting to or exceeding $40. The affidavit form 
A, p. 773, shews the same thing. The disclosure of the cir- 
cumstances of.the debt is reserved to be set forth at length in 
the declaration. The evidences of fraud on the part of Defen- 
dant, as proved, are, Ist. That he actually did abscond from 
the province of Canada, to avoid his creditors, about the 12th 
of April, 1862. 2nd. That, just before he absconded, he secreted 
9 hogsheads of glassware, belonging to the insolvent firm of 
John Gregory & Co., of which he was a member, by storing 
them, without his partner’s knowledge, in a warehouse, in the 
name of one Moreau, a relation of his own, having first oblit- 
erated the marks on the packages, and no entry of the fact 
was made in the books of John Gregory & Co. 3rd. When the 
firm of John Gregory & Co. had suspended, he received from 
his partner Blackwood, a sum of over four hundred dollars, 
belonging to the firm, and no entry of the transaction was 
made in their books. 4th. He absconded to New-York, and 


(1) En matière purement personnelle, le Défendeur peut être assigné devant 
le tribunal du lieu où le droit d’action a pris naissance. Le droit d'action prend 
naissance au lieu où le contrat est passé,quand l'obligation procède d’un 
contrat, quel que soit le lieu du paiement. (Jackson et al. vs. Coxworthy et al., 
C. S., Québec, 14 mai 1862, TASCHEREAU, juge, 10 R. J. R. Q., p. 111.) 
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there commenced business, having purchased a _ grocery 
establishment for $400.00, Leing evidently the same sum 
which he had avsconded with. 5th. Before he absconded, 
moneys were received by him which were never entered in 
the books of the firm. 6th. About the middle of August, 1863, 
Defendant returned to Montreal, and a writ of capias ad res- 
pondendum was issued against him by H. W. Ireland, one of 
his creditors. After dark, Defendant went to Ireland’s house, 
and having promised that he would attend a meeting of his 
creditors on the following week, and furnish information to 
them, induced Ireland to suspend his capias. Instead of attend- 
ing the promised meeting, Defendant secretly left Mont- 
real, and Plaintiff having heard that he was in Quebec, and 
Judging from his past conduct and from his failure to keep 
his promises, that he was about again to abscond, had him 
arrested. Defendant proved that he had temporary employ- 
ment in a government office at the time of his arrest; but 
there is no proof that he had any domicile, and it is not likely 
that he would leave his grocery business in New-York for the 
sale of a subordinate and temporary engagement on an 
election committee. The probability is, that he returned to 
Canada for the purpose of taking his family back with him 
to New-York ; and the temporary situation in Quebec was 
merely a blind intended to throw his creditors off their guard. 

DuvaL, C. J.: This case turned upon the question as to 
whether the debt was contracted in a foreign country, The 
court was of opinion that the contract was entered into at 
Montreal. It was true Respondent's principal place of business 
was in a foreign country, but they also did business in Mont- 
real through their agent there, who had contracted with 
Appellant. As to the grounds which the Plaintiffs had for 
making the affidavit, there could be no doubt that the facts 
fully justified them in doing so The Defendant had run away 
from the Province in a fraudulent manner. There was no 
doubt about that. Not only was he insolvent, and without 
means of paying his debts, but he carried où $400 belonging 
to his creditors which sum he applied to the purchase of a 
grocery store in New-York. He had returned, but had not 
met or arranged with his creditors. The fraud was very clear. 
Judgment confirmed. (9 J., p. 1384; 15 D. T. B. C., p. 475 et 1 
L. C. L. J., p. 87.) 

LEBLANC and CassIDY, for Appellants. 

JOHN L. Morris, for Respondents. 
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GAPIAS.—AFFIDAVIT. 
CourT OF QUEEN’s BENCH, Montreal, 7th June, 1865. 


Coram Duval, C. J., AYLWIN, J., DRUMMOND, J., 
MONDELET, J. 


JOHN U. GREGORY, Defendant in the Court below, Appellant, 
and Henry W. IRELAND, Plaintiff in the Court below, 
Respondent. 

Held: An affidavit, on which a writ of capius ad respondendum issued, 


is sufficient if it contains all the allegations required by the statute, 
although in a different order. (1) 


This was an appeal from the following judgment rendered 
by the Superior Court, district of Montreal, dismissing the 
Appellant's petition to be released from custody under a writ 
of capias ad respondendum, “ La Cour a rejeté et rejette la- 
dite requête faute de preuve.” The cupias, issued on an 
affidavit similar to the one in the case Gregory and The 
Boston and Sandwich Glass Co. is reported supra, p. 114. 

Cassipy F., in support of the appeal submitted : L'affidavit 
ne contient pas les énonciations et déclarations exigées par la 
loi. D'après la section lére, chap. 87 des statuts refondus du 
Bas-Canada, la personne qui désire obtenir l’'émanation d’un ca- 
pias ad respondlendum contre son débiteur, qui est sur le point 
de quitter incontinent la Province, doit déclarer sous serment, 
qu'elle a raison de croire et croit véritablement qu'il est immé- 
diatement sur le point de quitter la Province, et donner les 
raisons qui motivent une telle croyance. Dans l'espèce actuelle, 
le Déposant se contente de déclarer qu'il a raison de croire 
au départ de l'Appelant, il ne dit pas qu'il croit véritablement 
à ce départ ; il nous semble que cette omission est fatale. 
Cette allégation qui a été omise était essentielle, non-seulement 
elle était. exigée par la section du statut qui vient d'être 
citée, mais encore elle est mentionnée comme uise dans la 
formule prescrite par le statut ; voir à la suite de la section 
216 du chap. 83 des statuts refondus du Bas-Canada, où cette 
formule est rapportée. Dans les raisons spéciales que l’Intimé 
énonce pour justifier sa croyance, il est vrai qu'il dit qu'il a 
raison de croire et croit véritablement que l’Appelant est sur 
le point de quitter la Province, mais il est à remarquer que ces 
raisons spéciales ne constituent pas l'affidavit, elle n’en sont 
que la justification. par conséquent l'Intimé ne peut se fonder 
sur ces raisons pour parer à l'insuffisance de son affidavit. 
D'ailleurs, cette partie de ses raisons spéciales n’est pas en con- 
formité au statut, car il n'y est pas dit que l’Appelant est 


(1) V. art. 798 C. P. C. 
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immédiatement sur le point de quitter la Province, le mot 
immédiatement est omis. Ainsi, dans ce dernier cas, comme 
dans le premier, l'Intimé ne s’est pas conformé à la loi; 
l'Appelent devait donc obtenir le rejet du capias d'après ces 
seuls moyens. 

Duvai, C. J. The Appelant seems to have been misled by 
a repetition in the affidavit. Few grosser cases of fraud have 
come up and the Court are unanimous in confirming the 
judgment of the court below. 

DRUMMOND, J., would have been inclined to dismiss the 
action if he had been alone. There were irregularities in the 
affidavit. The form of affidavit given in the statute had not 
been strictly followed, and in cases of the description of the 
present one he was inclined to hold parties to the letter of 
the law. However he did not feel called upon to dissent from 
the majority of the Court, as the case was one which exhibited 
great fraud. He made these remarks principally for the pur- 
pose of being understood, so that, if another case arose of a 
similar kind, he should not be thought inconsistent if he were 
to take a different position from the one he now appeared to 
take by concurring in the judgment. 

Judgment confirmed. (9 J, p. 131 ; 1 £. C. L. J, p. 37.) 

LEBLANC & Cassipy, for Appelant. 

_ Joun L Morris, for Respondent. 


SAISIE-ARRET. 
SUPERIOR COURT, Montreal, 30th April, 1866. 
Before SMITH, J. 


IRELAND vs. GREGORY, and MILLS, Tiers-saisi. 


Held: That the court cannot, in a contestation upon a saiste-arrét 
look into accounts between the garnishee and a party not in the record, 
i D order to determine what may be due from the garnishee to the De- 

endant. 


SMITH, J.: After obtaining judgment in this case, the Plain- 
tiff took out a sarsie-arret in the hands of Mr. Mills, who has 
made a declaration stating that he owes the Defendant nothing, 
and has no prospect of owing him anything. It is on this decla- 
ration that the contestation arises) The Plaintiff has entered 
into a variety of transaction between the garnishee and other 
people; but before the court can look into these transactions 
there is a preliminary point to be considered: Can the court, 
undera saîsie-arrét,look into transactionsand disputed accounts 
between the garnishee and a party not in the record in order to 
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ascertain what may be due to the Defendant? The object of 
the saisie-arrét is to touch what may be due in money, not to 
ascertain what balance may remain after other transactions 
have been settled. The proper mode of proceeding is by a direct 
action to account against Mr. Mills. The court cannot look into 
a transaction between Mr. Mills and a party not in the record 
under a suisie-arrét. The Plaintiff must resort to a direct action. 
Under these circuinstances, the court cannot proceed further 
with the case, the contestation by the Plaintiff of the declaration 
of the garnishee being dismissed on this ground. (2 L. C. L. J., 
p. 182.) 

ABBOTT, Q. C., for the garnishee. 

Morris, for the Plaintiff contesting. 


ANNULATION D'ACTES.—APPEL AU CONSEIL PRIVE. 
BANC DE LA REINE, EN APPEL, Montréal, 6 Juin 1865. 


Présents : DUVAL, Juge-en-Chef, AYLWIN, MEREDITH, 
DRUMMOND et MONDELET, Juges. 


Lacroix, Appelant, et MOREAU, Intimée, 


Jugé : lo. Que le dol et la collusion dans les titres d’une partie defen- 
deresse, sur action pétitoire, ne peuvent être invoqués s’il n’y a déjà eu 
nullité de prononcée, et que cette nullité ne peut être prononcée sans 
mettre en cause toutes les parties. 

20. Que cette nullité ne peut être invoquée après dix ans. 

30. Que l'appelant n’avait établi aucun droit acquis pour pouvoir im- 
pugner le titre de l’intimée. 

40. Qu'il n’y a pas appel à Sa Majesté en son Conseil Privé d'un juge- 
ment interlocutoire. 

L'action, datée du 13 décembre 1859, était au pétitoire ; 
l'appelant alléguait qu'il avait acquis l'immeuble en question 
avec plusieurs autres d'un nommé Guyon dit Lemoine, qui 
les nvait achetés le 6 Novembre, 1854, d'Auguste Régnier 
et Marguerite Roy, sa femme, ces derniers en étant proprié- 
taires en vertu d'un jugement du 9 juillet, 1847, qui rescindait 
une vente qu'ils en avaient faite au nommé Léon Pinsonnault. 
Rochon, le Défundeur, mit en cause l’Intimée qui avait vendu 
le terrain en question à son auteur, et qui plaida que Régnier 
et sa femme avaient, dès le 30 octobre, 1846, cédé et vendu à 
Hardoin Lionais tous les droits qu’ils avaient contre Léon 
Pinsonnault, avec faculté d'exiger soit les prix de vente dus 
par ce dernier, ou de demander la rescision des actes. Que le 
jugement du 9 juillet, 1847, rendu nu nom de Régnier et de 
an teinine, avait été obtenu et poursuivi par Lionais et à son 
profit, et qu'il avuit pris possession des immeubles affectés par 
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tel jugement. Que Lionais en avait ensuite effectué la commu- 
tation de tenure. Que Régnier et sa femme, par acte du 26 
juin, 1849, avaient ratitié et confirmé l'acte du 30 octobre, 
1846. Qu’en 1852, sur poursuite de Marie-Rachel Robreau 
Duplessis, le terrain en question avait été saisi et vendu sur 
-Lionais, et adjugé à l’Intimée, qui en avait payé le prix, et 
que son titre d’acquisition avait été enregistré le 13 février, 
1852. Qu'elle avait ensuite vendu ce terrain à un nommé 
Davidson, duquel le Défendeur l'avait acheté. Pur une seconde 
exception, elle alléguait, entre autres choses, que l'acte d'uc- 
quisition de Guyon dit Lemoine était entaché de dol, et que 
longtemps avant cet acte Régnier avait vendu à Eugène 
Jouette, tout ce qui pouvait lui appartenir dans la terre 
Cadieux, dont le terrain en question avait fait partie, et que 
Jouette avait ensuite transporté à l’Intimé:. Par une troisième 
exception, tout en niant que Guyon eût acquis aucun droit 
dans ce terrain; elle opposait son droit au remboursement des 
impenses faites sur ce terrain. L’Appelant répondit à ces ex- 
ceptions par une alégetion de fraude de la part de Lionais à 
l'encontre de Mme Régnier, cette dernière n'ayant jamais 
reçu le prix stipulé en sa faveur, et l'acte étant le résultat 
d'une conspiration ourdie contre elle; que Rachel Robreau 
Duplessis n'était pas créanciére de Lionais, et que sa pour- 
suite n'était qu'un acte de collusion auquel avait participé 
l'Intimée. L’Intimée contesta en droit cette réponse : lo. Parce 
que l’Appelant ne concluait pas à ce que les actes allégués 
frauduleux fussent déclarés nuls, et que les conclusions des 
réponses ne pouvaient être accueillies avant telle re-cision ou 
annulation. 20. Parce que les actes en question ne pouvaient 
être attaqués par une simple réponse, mais bien par une action 
directe contre toutes les parties. 3° Parce que Lacroix n'avait 
aucun droit acquis de manière à pouvoir plaider la nullité des 
actes en question. 4° Parce qu'il s'était écoulé plus de dix uns 
depuis la passation des actes en question, et qu'il y avait pres- 
cription acquise contre toute demande en rescision. Les parties 
ayant été entendues sur cette réponse en droit, la Cour Supé-: 
rienre, SMITH, juge, rendit, le 31 octobre 1862, le jugement 
suivant: “ The Court doth maintuin the answers in liw, with 
costs, and doth reject that part of the special answers referred 
to in the said answers in law.” C'est de ce jugement qu'était 
appel. 

AYLWIN, juge, dissentiente, pense que le jugement est erroné 
et qu'il y a preuve suffisante de fraude pour mettre de côté la 
vente et adjudication faite à l'intimée. 

MONDELET, juge : Il s’agit ici de la suffisance des réponses 
en droit du Demandeur aux exceptions pluidées par l’'Intimée. 
Le jugement dont est appel a renvoyé les réponses spéciales 
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du Demandeur, et avec raison, et ce jugement doit être con- 
firmé. 

MEREDITH, juge : C’est ici une question de plaidoirie, les 
moyens invoqués par le Demandeur en réponse aux exceptions 
de l’Intimée comportent une allégation de fraude ; cependant 
il n’y a aucune conclusion pour faire déclarer les actes nuls, et 
on n’a pas appelé en cause les parties intéressées dans les actes 
pour voir déclarer cette nullité. Tant que les actes en question 
ne sont pas déclarés nuls, le Demandeur ne peut réussir; et 1l 
ne pourrait les faire déclarer nuls sans mettre en cause toutes 
les personnes qui y ont été parties. Ces deux considérations 
sont donc suffisantes pour faire maintenir le jugement. 

L’Appelant a ensuite demandé un appel à Sa Majesté, mais 
la Cour a refusé cette demande, en autant qu'il ne s'agissait 
que d'un jugement interlocutoire. (15 D. T. B. C., p. 485 ; 16 D. 

. BC, p. 180 et 1 L. C. L. J., p. 33.) 

BARNARD, pour |’Appelant, 

LEBLANC et CassIpyY, pour l’Intimée. 


VENTE.—CRAINTE DE TROUBLE.—DEPENS. 
QUEEN’S BENCH, APPEAL SIDE, Montréal, 6 juin 1865. 


Before DuvaL, Chief-Justice, AYLWIN, MEREDITH, 
DRUMMOND and MoNDELET, Justices. 


QUENTIN DIT DuBois, Appellant, and BUTTERFIELD, Respon- 
dent. 


Jugé : 1° Que l'acquéreur de propriétés immobilières, qui devient psr- 
tie à un transport de portion du prix de vente et déclare qu’il est con- 
tent et satisfait d’icelui, et se le tient pour dûment signifié, s’obligeant 
envers le cessionnaire au paiement de la somme transportée, de la ma- 
nière énoncée en son acte d’acquisition du cédant, a néanmoins le 
droit d'obtenir caution, lorsqu'il est poursuivi par le cessionnaire, contre 
une hypothèque existant sur la propriété antérieure à la vente qui lui a 

aite. 

2° Qu'il sera ordonné qu’il soit donné caution pour tout le montant de 
telle hypothèque, quoique ce montant dépasse de beaucoup la somme 
réclamée par l'action. 

3° Que le Défendeur, dans l'espèce, sera condamné à payer les dépens 
jusqu’au jour de ses offres, qui avaient été faites deux jours après l’ins- 
titution de l’action, et le Demandeur condamné à payer les frais subsé- 
quents à cette époque. (1) 


This was an action for $100, and interest, being an instal- 
ment of a prix de vente due under a deed of sale ‘from one 
Lafrenière to Respondent, of the 6th November, 1860, and 
transferred by the vendor to Appellant, by deed of cession of 


(1) V. art. 1535 C. C. 
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the 23rd January, 1862. In this deed of cession wasthe following 
clause upon which the case turned: “ A ce faire était présent 
“ ledit John C. Butterfield, lequel, ayant eu lecture du pré- 
“ sent transport, l’a eu pour agréable et se le tient, quant à ce 
“ qui lui est personne), pour dûment signifié, s obligeant envers 
“ le cessionnaire au paiement de la somme qui est sur lui trans- 
“ portée, dans les termes voulus par son acte avec le cédant. ” 
The Defendant pleaded a tender made by notaries, two duys 
after the action was brought, and set up a mortgage due upon 
the land to one Beauregard at the date of the sale to Respon- 
dent, and an admission was given that this mortgage exceeded 
the whole prix de vente due under the deed of the 6th Novem- 
ber, 1860. By his answer to this plea Appellant contended that 
the delegation in the deed of cession became perfect by the 
acceptation of the debtor without any condition ; that Appel- 
lant had, as was admitted by Defendant at enquéte, discharged 
the cédant from a sum equal to that transferred, and that he 
was not bound to give the security claimed by the plea. The 
judgment rendered in the Circuit Court, St.-Hyacinthe, 15th 
April, 1864, (LORANGER, Justice,) was in the following terms: 
“ La cour, considérant que, longtemps avant l'institution de 
l'action, le Défendeur a eu, comme il a toujours eu depuis, de 
fortes raisons de craindre d'être troublé dans la possession de 
l'immeuble que lui a vendu Antoine Baron Lafreniére, le cédant 
du Demandeur, par quelqu’action hypothécaire, à raison d'une 
hypothèque, accompagnée de privilége de bailleur de fonds, 
créée sur ledit immeuble, en vertu d’un acte de vente par 
Charles Beauregard, reçu devant Mignault, notaire, le vingt- 
sept février, 1861, et dûment enregistré, d’un terrain dont celui 
mentionné en cette cause fait partie, et qu'aux termes du 
droit il a raison de retarder le paiement de la partie du prix 
d'achat que le Demandeur réclame de lui par la présente action, 
malgré son acceptation du transport fait par Baron Lafrenière 
au Demandeur, et la promesse qu'il a faite à ce dernier de lui 
payer le montant transporté, la promesse de payer le Deman- 
deur ayant été faite de lui payer dans les termes qu'il devait 
payer son cédant, Baron Lafrenière, ne peut donner au Deman- 
deur plus de droits contre le Défendeur que Baron Lafrenière 
n’en avait lui-même, et ne peut empêcher le Défendeur d'offrir 
au Demandeur cessionnaire les exceptions que le Défendeur 
eût pu offrir au cédant lui-même: Considérant que, par acte 
fait le 6 novembre, 1862, par Lippé, notaire, le Défendeur a 
notifié au Demandeur l’hypothèque susdite, et lui a offert 
réellement le paiement du capital réclamé, et des intérêts, et 
même les frais de l’action qui était alors intentée, mais non 
rapportée en cour, en par lui déchargeant ledit immeuble de 
toutes hypothèques, ce que le Demandeur non-seulement n'a 
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pas fait, mais encore a rapporté en cour la présente demande, 
en défense à laquelle le Défendeur a plaidé l’hypothèque ci- 
haut et renouvelé ses offres, et a consigné le montant réclamé 
de lui en capital et intérêts, ce qui a rendu le Demandeur 
passible des frais de la présente demande, c'est-à-dire, les frais 
faits depuis et y compris le rapport de l’action, le Défendeur 
ayant offert de payer les autres, lesquels il est juste de le con- 
damner à payer, puisqu'il l'a reconnu lui-même : Déclare bonnes 
et valables les offres faites par le Défendeur de la somme de 
cent onze piastres et cinquante centins, étant le capital et les 
intérêts calculés jusqu'au jour du renouvellement des offres et 
consignations, et donne acte au Défendeur de la consignation 
dicelle devant cette cour; et dit et déclare que ladite somme 
sera par le greffier de cette cour payée au Demandeur, mais 
sera sursis à Ce paiement jusqu'à ce que le Demandeur ait 
donné au Défendeur bon et valable cautionnement qu'il ne 
sera jamais troublé à raison de l’hypothèque créée sur l’im- 
meuble en question, en faveur de Charles Beauregard par 
Antoine Baron Lafrenière, par l’acte de vente du vingt sept 
février, 1861, ou qu'il ait fuit cesser ladite hypothèque ; Et la 
cour condamne le Défendeur à payer au Demandeur les frais 
encourus le 6 mai, 1862, date des offres faites au Demandeur, 
et condamne ‘le Demandeur à payer audit Défendeur ceux 
encourus depuis et jusqu’à ce jour.’ 

DouTreE, 6 C,on behalf of Appellant, contended in appeal : 
1° That the delegation was perfect. (1) 2° That Defendant, 
even if justified in demanding security, had gone too far in 
praying for the dismissal of the action, and should have been 
condemned to pay costs. 3° The insufficiency of the offres. 
4° That security had been ordered for a sum far greater than 
that demanded by the action. 

Cassipy, Q. C., for Respondent, contended: 1° That the 
acceptation was not pure et simple, but was equivalent merel 
to a signification of the transfer, leaving Respondent all his 
rights. 2° That the offres were valid, and were not even neces- 
cessary, Appellant having no more rights than his cédant, and 
being bound to know the existence of the hypothèque in favor 
of Beauregard. 3° That Respondent had a right to security 
against the full amount of Beauregard’s hypothèque. 4° That 
costs were discretionary with the court, and the division made 
by the court below was just, and ought no to serve as a ground 
of appeal. 

Duval, Chief Justice: The judgment of the court below 
will be confirmed. The Defendant hecame a party to the 


(1) Bourjon, p. 558, tit. 7, sec. 1, distinction 4, n° 15 ; Pothier, Obligations, 
nos 600, ; 7 Toullier, nos 291, 318. | 
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transfer of a portion of a prix de vente, and promised to pay 
the sum of money to Appellant in the manner stated in the 
original deed wit the cédant. But now he found he was troubled 
by a prior mo , and, when sued by the cessionnaire, he 
had a right to demand the security sought for in the court 
below. This was ordered by the judgment complained of 
which was good in every respect. Judgment confirmed. (15 D. 
T. B.C, p. 488 et 1 L. C. L. J., p. 34.) 
DouTRE and DouTRE, for Appellant. 
LEBLANC, CASSIDY and LEBLANC, for Respondent. 


VENTE JUDICIAIRE DE MEUBLES.-—PRAUDE. 
QUEEN’s BENCH, APPEAL SIDE, Montreal, 6 juin 1865. 


Before DUVAL, Chief Justice, AYLWIN, MEREDITH, 
DRUMMOND and MONDELET, Justices. 


BrouGu, Appellant, and McDONELL, Respondent. 


Jugé: Qu’une opposition à la vente de meubles allégws avoir été 
acquis à une vente par le shérif cera renvoyée comme entachée de 
fraude, en autant qu'il était constaté qu’aucune considération n’avait : 
été payée pour les effets ; que le Défendeur était insolvable et que }Op 
posant et la partie à la poursuite de laquelle les effets avaient été judi- 
ciairement vendus étaient tous deux frères du Défendeur. (1) 


The Appellant, Plaintiff in the court below, obtained judg- 
ment in the Superior Court, at Aylmer, for $593.76, on the 
24th September, 1862, issued execution against the Defendant, 
Samuel McDonell, on the 24th February, 1863, and was met 
by an opposition on the part of Respundent, a brother of De- 
fendant. ‘The Opposant claimed the moveables seized, as having 
been acquired by him at two judicial sales, made on the 20th 
March and 2nd December, 1862, under execution, from the 
Superior Court, at Aylmer, at the suit of C. McDonell,another 
brother, against the same Defendant, Samuel McDonell, 
setting up in the opposition two leases of the moveables from 
Opposant to Defendant. This opposition was contested by 
Plaintiff for fraude and collusion and déconfiture of Defendant. 
Judgment in the Superior Court, Aylmer, 19th February, 
1864, (LAFONTAINE, Justice,) dismissing the contestation for 
want of proof, and declaring the Opposunt proprietor of the 
goods seized. 

Duval, Justice : This is the case of an opposition to the 
sale of moveables contested on the ground of fraud, and the 
judgment of the Court, at Aylmer, must be reversed. The 


(1) V. art. 1034 C. C. 
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moveables are claimed by Opposant under judicial sales, but 
it is evident from the proof drawn from Opposant and De- 
fendant themselves, that the sales were not serious. They 
both say no money was paid for the effects, nor was any rent 
paid. The Opposant states he gave a raft of timber to Plaintiff, 
his brother, at whose suit the effects are said to have been 
sold in payment of these same effects, but arrangements of 
that kind cannot be sanctioned by Courts of Justice. Bailiffs 
are bound to return the facts, and to confine themselves to 
the duties pointed out by the law, and had I been sitting as 
Judge in the Court below, I would have seen the proceedings 
examined into, to prevent such practices in future. It is 
evident also, that Defendant was en déconfiture at the time, 
and the opposition must therefore be dismissed as fraudulent. 

Judgment : “ Considering that the pretented judicial sales 
under which Opposant claims to be owner and proprietor of 
all the goods, chattels and effects seized were made for no con- 
sideration whatever, and were, as it manifestly appears by 
the evidence adduced, simulated, fraudulent and illegal ; con- 
sidering that the said goods, chattels and effects, at the time 
of the seizure thereof, at the suit of Appelant, were the pro- 
perty of Defendant, &c.” Judgment reversed and opposition 
dismissed with costs. (15 D. 7. B. C., p. 492, et 1 L. C. L. J., p. 
33.) 

AYLEN and PERKINS, for Appellant. 

DELISLE, for Respondent. 


BILLET PROMISSOIRE.—PRESCRIPTION. 
SUPERIOR COURT, IN REVIEW, Montréal, 31 Mai 1865. 
Before BADGLEY, BERTHELOT and MONK, Justices. 
GIARD et al, Plaintiffs, vs. GIARD, Defendant. 


Jugé : lo. Sur défense au fond en droit dans une action sur un billet 
promissoire, qu’un plaidoyer qui alléguait rimplement que le défendeur 
n'avait pas, dans les cinq ans, promis de la manière et forme alléguées 
par les demandeurs, était un bon plaidoyer. (1) 

20. En revision : Qu’en vertu du statut concernant les billets promis- 
soires (Stat. Ref. du B.C., chap. 64), tout billet doit être considéré 
comme absolument payé et acquitté, si une action n’a pas été intentée 
dans les cinq ans en suivant le jour où tel Lillet est devenu dû. (2) 


This case came up for review from the Circuit Court,district 
of Richelieu. The action was brought on the 20th June, 1864, 

(1) V. art. 136 C. P. C. 

(2) V. art. 2260 et 2267 C. C. , 
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by Plaintiffs, against Athanase Giard, as the maker of a pro- 
missory note, dated the 25th March, 1858, for $100, payable to 
Alexis Giard, advocate, or order,in one year from date. 
Plea. “That Plaintiffs cannot have and maintain their pre- 
“ sent action, because Defendant did not, at any time within 
“five years before the institution of the present action, un- 
“ dertake or promise in manner and form as Plaintiffs have 
“thereof complained against him.” The Plaintiffs answered 
the exception by a pleading entitled a défense au fond en 
droit, giving in support thereof the following reasons: lo. be- 
cause Defendant had not alleged that the note was prescribed ; 
2o. nor that it was prescribed at the institution of the action ; 
3o. nor were there any conclusions to have the note declared 
prescribed. A special answer was also filed setting up an ack- 
nowledgment by letter of Defendant, dated the 27th Decem- 
ber, 1863, and addressed to Louis Giard, one of Plaintiffs. 
The Defendant filed a special rejoinder with an affidavit de- 
claring that he had never signed nor authorized the signing 
of the letter in question. The rejoinder acknowledged “ that 
he did authorize a letter to be sent to Louis Giard, to say 
that Defendant, had signed a note in favor of the late Alexis 
Giard, which note Alexis Giard then and there told him was 
made payable at the time of the majority of Féréol-Alexis 
Giard, and which note was for twenty five pounds. Judg- 
ment rendered 14th November, 1864, Circuit Court, Sorel. 

LORANGER, Justice: “ Considérant que la réponse est mal 
fondée en droit et que le plaidoyer est suffisant en droit pour 
en maintenir les conclusions, a débouté la réponse en droit, et 
adjugeant au fond: “ Considérant que nulle demande ou ac- 
tion n'a été instituée sur le billet promissoire, qui fait le fond 
de la demande, dans les cinq années qui ont suivi son échéance, 
et que le billet est, au désir du chapitre 64 des Statuts Refon- 
dus du Bas-Canada, censé être absolument payé et acquitté, a 
débouté et déboute les Demandeurs de leur action, avec dé- 
pens, et rejette comme non prouvée In réponse spéciale des 

emandeurs en second lieu produite à l’encontre du plaidoyer, 
le tout avec dépens.” Judgment confirmed in the Court of 
Review. (15 D. T. B. C., p. 494.) 

SICOTTE and RAINVILLE, for Plaintiffs. 

ARMSTRONG and WURTELE, for Defendant. 


TOME XIV. 9 


180 RAPPORTS JUDICIAIRES REVISES 


COMPENSATION. 
BANC DE LA REINE, EN APPEL, Québec, 20 septembre 1865. 


Présents: DuvaL, Juge-en-Chef, AYLWIN, MEREDITH, 
MONDELET et DRUMMOND, Juges. 


La BANQUE NATIONALE, Appelante, et Guay, Intimé. 


Jugé: Qu’une banque a le droit de déduire du produit de l’escompte 
d’un billet, le montant d’un autre billet déjà dû par la méma personne 
à cette banque et dûment protesté. (1) 


Cette action fut intentée par le Demandeur, Intimé en Cour 
inférieure. Le Demandeur alléguait qu’en juin, 1864, il avait 
déposé à la Banque Nationale un billet dûment fait en sa fa- 
veur par Germain Guay, notaire, pour la valeur de $600, 
payable le ler décembre suivant, et qu'audit temps la banque 
avait refusé de lui donner cette somme de $600 malgré ses 
sommations. I} concluait à ce que la banque fû: condamnée à 
lui payer cette soinme, moins l’escompte courant. La Défen- 
deresse répondit que le demandeur lui était endetté en une 
somme de $481.41, montant d’un autre billet qui avait été 
protesté, et qu'en conséquence, d'après la loi commune des 
banques, il y avait compensation entre le billet échu et dû, 
et le produit du second billet escompté et porté au compte de 
dépôt du demandeur, et qu’elle lui avait offert la balance qu'il 
avait refusé d'accepter. Par jugement de la Cour Supérieure du 
5 décembre, la Défenderesse fut condamnée à payer la somme 
de $600 au Demandeur,attendu que cedernier n'avait jamais eu 
de compte de dépôt en ladite Banque Nationale, et que, sui- 
vant, la loi, la banque, sans une convention spéciale À cet effet 
avec le Demandeur, ne pouvait elle-même se payer du pre- 
mier billet par le produit du second, mais qu'au contraire 
à moins d’un entendement préalable, la Défenderesse de- 
vait payer au Demandeur le produit entier de son second 
billet, ou refuser de l'escompter ; parce que, de plus, la banque 
u’avait pas inforiné le Demandeur que le produit du second 
billet, s’il était escompté, irait en paiement du premier. C’est 
de ce jugement qu'était appel. 

TESSIER, pour l'Appelante : La première question est de 
savoir si l’Intimé a prouvé la convention spéciale qu'il a allé- 
guée, savoir, que la banque, par l'un de ses directeurs, était 
convenue de lui remettre le produit du billet escompté, sans 
égard à la dette qu'il devait à la banque. Il est évident qu'il a 
failli de prouver cela; or c’est sur cela que le Demandeur fon- 
dait ses conclusions pour obtenir la remise du billet promis- 
soire en question. 20. Quel est le contrat que l’Intimé a fait 


(1) V. art. 1188 C. C. 
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avec la banque ? il faut le prendre tel qu'il l’allégue lui-même, 
savoir : “ l'obligation de la banque de lui payer un certain 
montant pour la cession du billet.” La banque était donc 
devenue propriétaire de ce billet. Ce n'est donc pas là un con- 
trat de dépôt comme l'a prétendu l’Intimé, mais ce contrat 
d'escompte n’est qu’un transport de créance. 30. Voyons main- 
tenant si en droit commun, la créance de l’Intimé contre la 
banque s’est trouvée compensée par la créance de la banque 
contre lui Ces deux créances sont claires, liquides et exigibles, 
de nature à se compenser. Or la compensation a lieu de plano 
en vertu de la loi, hors la connaissance des parties et sans 
même leur consentement. Pour quelles raisons la compensation 
n'aurait-elle pas lieu dans ce cas-ci ? Est-ce parce que l’Intimé 
prétend qu'il peut se faire payer par la banque, sans être 
obligé lui-même de fuire honneur à la dette de même nature, 
qu'il devait à la banque en vertu d'un billet promissoire dont 
il était le faiseur et le prometteur, et conséquemment, débiteur 
principal ; ou l’Intimé prétend-il se trouver dans quelqu’ex- 
ception à l’article No. 1290 du code Napoléon, qui ordonne la 
compensation de plein droit jusqu'à concurrence des quotités 
respectives ? a-t-il été spolié, volé, dérobé ? non ,puisqu'il avoue 
lui-même avoir remis volontairement son billet à la banque. 
Indépendamment detout ceci,la banque a le pouvoirde se payer 
elle-même, par la clause de sa charte qui dit: “ La banque 
‘ pourra charger tout billet ou lettre de change possédé par la 
“ banque et fait payable à la banque, au compte de dépôt du 
“ faiseur ou accepteur de tel billet ou lettre de change, à son 
“ échéance, nonobstant toute loi, statut ou coutume à ce con- 
“ traire.” Quelle serait donc l'utilité de cette clause si le juge- 
ment dont est appel était confirmé ? Au reste l'usage du com- 
merce et l'équité approuveront fortement la conduite de la 
banque. (1) 

Bossk, jr., pour l’Intimé : Le pouvoir que la banque réclame 
ne Jui est accordé ni par le droit commun, ni par sa charte : 
lo. Pur le droit commun. En dehors de leur charte, les 
‘banques ne sont que des associations commerciales n'ayant. 
ni plus de pouvoir, ni plus de privilèges que les individus, 
Ainsi, en recevant le billet, la banque devait soit l'escompter, 


(1) Pothier, Dépot, No. 1 ; Usure, No. 130 ; Obligations, Nos. 623 et 625 ; 
Contrat de change, Nos. 184 et 185 ; Cout. de Paris, art. 115 ; Code civil, art. 
1290 ; Merlin, Qu. de Dt., vbo. Compte courant, pp. 529, 530 et 531. 

_L’endosseur d’un billet donué en accommodation a le droit d’opposer en 
compensation à la demande du porteur de ce billet toute somme de deniers que 
le porteur aurait payée ou due au signataire du billet depuis qu’il a été pro- 
testé, et le salaire de l'officier d’une banque, payé tous les trois mois, peut 
étre opposé en compensation à la banque par l'endosseur de ce billet. ( Banque 
de Québec vs. Molson, C. S., Montréal, 5 Janvier, 1851, Smitu, J. et le Jury, 
2R. J. R. Q., p 426.) 
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soit le refuser, et, dans ce dernier cas, le remettre tel qu'elle 
l'avait reçu, elle ne l'avait eu que pour examen, et l’Intimé 
n'en avait jamais perdu la possession. Si le billet était escompté, 
la banque consentait à lui remettre une valeur, en échange 
d’une valeur égule, qui Jui était donnée ; la banque ne devenait 
en possession du billet qu'à la condition expresse d'en remettre 
immédiatement la valeur intégrale. (1) 2° La clause de sa 
charte, invoquée par l’Appelante, ne peut avoir ici d'applica- 
tion, car l’Intimé n'avait pas de compte de dépôt, aussi la 
banque a-t-elle voulu traiter comme dépôt le produit du billet 
escompté, ou plutôt de l’escompter que pour pouvoir en placer 
le montant comme dépôt, au crédit de l’Intimé, et ce contre 
son gré et volonté. La Cour d'Appel, approuvant les raisons 
de l’Appelante comme justes et bien fondées, a infirmé le juge- 
ment rendu en Cour Inférieure par un jugement dont voici 
la teneur : “ Considérant que l’Appelante avait droit de déduire 
du produit de l’escompte du billet dont l’Intimé demande la 
remise par son action, le montant de l’autre billet alors dû par 
l'Intimé à l’Appelante ; considérant, partant, que, dans le juge- 
ment rendu en cette cause, par la Cour Supérieure siégeant à 
Québec, le 5 décembre 1864, il y a erreur; cette cour intirme, 
casse et annule ledit jugement, et procédant à rendre le juge- 
‘ment que ladite Cour Supérieure efit dû prononcer, cette 
cour déboute l’action de l’Intimé, avec dépens dans les deux 
cours. Dissentrente: L’honorable juge en chef. (15 D. T. B.C, 
. 496.) 
P TESSIER et HAMEL, pour l’Appelante. 
Bossé et Bossé, pour l’Intimé. 


BXECUTEUR TESTAMENTAIRE.—LEGATAIRE UNIVERSEL. 
Cour SUPERIEURE EN REVISION, Québec, 3 octobre 1865. 
Présents: BADGLEY, STUART et TASCHEREAU, juges. | 


Hossack, Demandeur vs. YouNG et al., Défendeurs. 


Jugé: 1° Qu'un créancier qui obtient jugement contre un légataire 
universel, exécuteur testamentaire conjoint, ne peut plus tard poursuivre 
l'autre exécuteur testamentuire pour la même dette, lors même qu'il 
n’aurait pas été payé par le légataire universel, s’il n’allègue pas l’insol- 
vabilité de ce dernier. 

2° Que, dans l'espèce, la légataire universelle était devenue débitrice 
personnelle, et ne pouvait, par conséquent, être forcée de rendre compte. 


L'action fut intentée en Cour Supérieure par un créancier 
de la succession Hossack. Le Demandeur alléguait : 1° Que 


(1) 1 Pardessus, Droit commercial, n° 236 
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John Simpson Hossach, décédé & New-York, avait nommé, 
par son testament fait et passé pardevant Prévost et son con- 
frére, notaires, les Défendeurs actuels, John Richard Young 
et Isabella Jane Young, épouse dudit feu Hossack, ses ex- 
écuteurs testamentaires ; 2° qu’en cette qualité, les Défendeurs 
s'étaient emparés et avaient en main des sommes considérables 
d’argent provenant de la succession; 3° que les Défendeurs 
avaient négligé de faire inventaire et de payer les dettes de 
la succession; 4° que John Simpson Hossack était de son 
vivant endetté envers le Demandeur en une somme de £562 
19s 3d; 5° que, par son testament, John Simpson Hossack 
avait nommé Isabella Jane Young, son épouse, légataire uni- 
verselle, et que, subséquemment, poursuivie par le Demandeur 
actuel, elle avait été condamnée, par un jugement de la Cour 
Supérieure, à lui payer ladite somme de £562 19s 3d, en sa 
qualité de légataire universelle, et que ce jugement était encore 
en force et vigueur ; 6° que les Défendeurs étaient encore en 
possession des biens meubles et immeubles de la succession et 
refusaient cependant de lui payer ladite somme pour laquelle 
il avait obtenu jugement ; 7° Que le Demandeur avait, partant, 
un droit d'action contre les Défendeurs pour paiement de la- 
dite somme. Et le Demandeur concluait à ce que les Défendeurs 
fussent condamnés solidairement à lui soumettre un état de 
tous les biens et créances laissés par John Simpson Hossack, 
et à payer le reliquat de compte, si tel reliquat de compte 
existait. Les Défendeurs répondirent séparément par une dé- 
fense au ford en droit et une exception péremptoire en droit 
perpétuelle. La défense au fond en droit alléguait : 1° Que la- 
dite Isabella Janc Young était seule tenue de payer la dette 
réclamée : 2° Que le Demandeur ayant obtenu jugement contre 
la légataire universelle, en possession de la succession, devait 
procéder sur ce jugement par saisie-arrêt: 3° Que le Deman- 
deur avait accepté la légataire universelle pour sa débitrice et 
ainsi abandonné sa réclamation contre la succession: 4° Qu'il 
n'était pas allégué que la légataire universelle fût insolvable : 
5° Qu'il n'y avait pas d'action accordée au créancier pour 
forcer son débiteur de produire un inventaire. Et, par leur 
exception, les Défendeurs alléguaient que John R. Young avait 
remis à la légataire universelle tous les biens et effets appar- 
tenant à la succession après en avoir fait faire un bon et fidèle 
inventaire, et que, depuis ce temps, John R. Young n'avait eu 
rien à faire avec la succession, et n'avait reçu aucun de ses 
biens, meubles ou effets. Le jugement suivant fut rendu par 
TASCHEREAU, juge : La cour, “ considérant que John Simpson 
Hossack, par son testament nomma et institua pour sa léga- 
taire universelle la Défenderesse, Isabella Jane Young, son 
épouse, et la nomma aussi, avec l’autre Défendeur, John 
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Richard Young, ses exécuteurs testamentaires, et est décédé 
le ou vers le 27 septembre, 1860: Considérant que les Défen- 
deurs cnt procédé,.dés le ler décembre, 1860, en leurs qualités 
susdites, & la confection d’un inventaire des biens de Ja succes- 
sion de Hossack, par acte passé pardevant Prior et confrère, 
notaires publics à Québec, et que, le 3 juin, 1862, sur pour- 
suite intentée par le Demandeur contre Isabella Jane Young, 
en sa qualité de légataire universelle de Hossack, son époux, 
le Demandeur a obtenu jugement contre Isabella Jane Young, 
ès-qualité, pour la somme de £562 19s 3d, qui est la même 
somme que celle mentionnée en la déclaration en cette cause : 
Considérant que, dès le 6 juin, 1862, le Défendeur, John Richard 
Young, comme tel exécuteur testamentaire, a payé à Isabella 
Jane Young, comme telle légataire universelle de son époux, 
la somme de £198 13s 9d, comme balance entre ses mains due 
à la succession, et que Isabella Jane Young était, longtemps 
avant l'institution de la présente action, en possession des biens 
. de la succession de Hossack, en sa qualité susdite : Considérant 
que le jugement obtenu par le Demandeur contre Isabella Jane 
Young est encore en sa pleine et entière force, et que le De- 
mandeur n’a pas jugé à propos de l’exécuter, et n’a pas allégué 
l'insolvabilité de la succession, ni celle de Isabella Jane Young: 
Considérant que le Demandeur n'a point allégué ni prouvé 
fraude et collusion entre les Défendeurs, dans le but de le 
tromper et de nuire à ses droits: Considérant qu’en autant le 
Demandeur ne pouvait demander de compte ni à la Défen- 
deresse, Isabella Jane Young, qui est devenue sa débitrice per- 
sonnelle, ni au Défendeur, John Richard Young, qui ne devait ce 
compte qu'àl'héritière, savoir, à Isabella Jane Young,qui, comme 
légataire universelle avait accepté et pris possession de la suc- 
cession ; maintient les défenses au fond en droit et les excep- 
tions péremptoires en droit perpétuelles, respectivement fuites 
par les Défendeurs, et renvoie l’action du Demandeur.” Ce juge- 
ment, soumis à la Cour Supérieure siégeant en revision, fut 
confirmé en autant qu'il n'y avait pas d'erreur. (15 D. T. B. 
C., p. 500.) 
PARKIN et PENTLAND, pour le Demandeur. 
VANNOVOUS, pour les Défendeurs. 
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ABiBURYON REATY.— JURISDICTION. 
SuPERIOR Court, Montreal, 7th January, 1865. 
Coram SMITH, J. 


REGINA vs. BENNET H. YOUNG et al. 


Held: That the Imperial Statute 6th and 7th Vict., ch. 76, which wae 
suspended in thiscolony by the Queen’s proclamation of the 28th day 
of March, 1850, was not revived by the passing of either of the Provin- 
cial Acts, 22nd Vic. ch. 29, and 24th Vic. ch. 6, and, consequently, 
that a judge of the Superior Court for Lower Canada has jurisdiction 
over the several classes of offences enumerated in the treaty between 
Great Britain and the United States, commonly known as the “ Ash- 
burton Treaty.” 


This was a motion by the prisoners, who were arrested 
under à warrant issued under the provisions of the Ashbur- 
ton Treaty by the Hon. Mr. Justice SMITH, one of the judges 
of this court, charging them with having committed a rob- 
bery on the 19th of October last, on the person of Samuel 
Breck, in the town of St. Albans, in the State of Vermont, 
one of the United States of America, and within the jurisdic- 
tion of the United States, claiming to be released from custo- 
dy on the ground that the judge had fo jurisdiction in the 
premises. 

KERR (for the prisoners) said : This question was one which 
affected the jurisdiction of the court, as to the matter of ex- 
tradition. The constitution of the Province of Canuda organ- 
izes the country into a corporation, (a corporation, it is true, 
of extensive powers,) nevertheless the power is limited and 
defined by the clauses and sections to be met with in the 
Union Act. The same consequences follow the acts of this pro- 
vince supposing that the legislature exteeds the powers of 
the Act of Incorporation, as would follow all by-laws passed 
by a corporation erected as such by the legislature of the 
country. The legislature of Canada exceeded its power when 
it went beyond the limits assigned to it by the Act of Union, 
which gave it authority to pass laws for the peace, welfare, 
and good government of the province. But it was a stipula- 
tion that no act should be passed by our legislature which 
was repugnant to the provisions of any Imperial Act. There 
were certain subjects that did not come within the power of 
the Province of Canada, and there were certain statutes of 
Great Britain and Ireland which were declared to extend to 
the provinces and colonies, such as Navigation Acts, Acts of 
Revenue and of Shipping, although the colonies were not 
named therein. Another power not delegated to the colonies 
was that of lepislating on treaties, this being reserved to the 
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imperial authorities. No colony belonging to the British Em- 
pire had power to make treaties or to declare war, conse- 
quently, a colony had no right whatever to legislate quoad 
the interpretation of these treaties, or the manner in which 
they ought to be carried into effect. Extradition for criminal 
offences could not be demanded by Great Britain or France 
in Europe, or by the United States on this continent, unless it 
were specially provided for by treaty. On this point he would 
refer to Lawrence, on Wheaton’s International Law, pages 
233-4 Great Britain and the United States entered into a 
treaty in 1842, generally known as the Ashburton Treaty, by 
which extradition was allowed in certain cases. It was there 
provided that the different legislatures of Great Britain and 
the United States should vest in their judges and magistrates 
jurisdiction over, offences committed in foreign countries, 80 
as to allow, as far as we were concerned, che extradition of 
the offender, on the issue of the warrant of the Governor 
General, but the treaty between two such powers as the 
United States and England was not of itself executive, and it 
required, especially in a constitutional monarchy like Great 
Britain, that it should be submitted to the legislature, to be 
made law, and in order that justices of the peace and judges 
should be invested with the necessary jurisdiction to carry 
the law into effect. No jurisdiction was invested in justices of 
the peace or in judges by common law, or by statute, in the 
normal condition of the country. The jurisdiction of judges 
and legislatures was confined entirely to offences committed 
within the legal limits of the country, and it was a principle 
of international law well understood that, in no country 
whatever, was there any right to interfere for the punish- 
ment of crime committed outside of its boundaries, unless, 
under the terms of such a treaty as exists between Great Bri- 
tain and the United States. This was provided for by the 
legislature of Great Britain in the 6th and 7th Vic, ch. 76, 
which was an act for giving effect to the treaty in question. 
Through that act provision was made that it should not be 
lawful for any judge, or any magistrate to issue his warrant 
for the arrest of any offender accused of foreign crime, unless, 
in the first instance, that a warrant had issued. if the offender 
were in England, signed by the Secretary of State, and, if in 
a British Colony, by the Governor, requiring all judges and 
magistrates to assist in apprehending the offender. Conse- 
quently, under the Imperial Act, no doubt could be enter- 
tained that jurisdiction was alone vested on the issue of the 
Governor General's warrant, as mentioned in the said act. By 
the 5th section of that act, provision was made that, if any 
by-law or ordinance thereafter to be made in any of Her Ma- 
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Jesty’s possessions abroad, provision should be made for carry- 
ing into effect the treaty, it might seem meet to Her Majesty 
to suspend the operation of the Imperial Act within the limits 
of the province, so long ag such specified enactment should 
continue in force and no longer. That tifth clause of the Sta- 
tute conferred on the colonies the power to pass an act to 
carry into effect the provisions of the treaty in question. In 
1849, Lafontaine and Baldwin, being attorneys-general, and 
Drummond, solicitor-general, an Act was introduced into the 
Canadian Parliament, founded on the 5th clause of the Impe- 
rial Statute, by which provision was made to carry into com- 
plete effect the provisions of the treaty in question. That Act 
vested in officers named in the treaty, the powers, on com- 
plaint being made before them on oath, to issue their war- 
rants for the apprehension of offenders who had committed 
crimes in the United States. It re-enacted certain clauses of 
the Imperial Act ; but the only clause which derogated from 
the Imperial Statute was the first clause, by which the neces- 
sity of obtaining from the Governor General his warrant to a 
Justice of the peace was abolished, and the right was given to 
any person to come before a justice and, upon oath, obtain a 
warrant for the arrest of an offender and jurisdiction was 
vested either in the judges of the Superior Court or in the 
magistrates of this province. Soon after, an order in council 
from Her Majesty was made, in which, in view of the passing 
of the statute in question by our provincial legislature, in 
view of the fact that complete provision was made for carry- 
ing out the treaty, Her Majesty suspended the operation of 
the Imperial Act. Consequently, this law of the Imperial Par- 
lament, under and by virtue of the permission granted in 
the 5th section, was temporarily repealed quoad Canada, 
during the time that the 12th Vic., ch. 19, should be in force 
and no longer. Things continued in this way till the consoli- 
dation of the Statutes of Canada when, under the act consoli- 
dating these statutes, the 12th Vict., ch. 19 was repealed. It 
is true the greater number of its enactments were retained in 
one of the statutes contained in the Consolidated Statutes; 
still, it is true that the 12th Vic., ch. 19, ceased to exist and 
that another statute took its place. The proclamation of the 
Governor General embodying the Queen’s order in council, 
evepending the Imperial Act was published in the Canada 
Gazette of 1850, page 8295. He now came to the statute 
under which it is pretended that the present proceedings were 
inaugurated. He had seen it seriously advanced, in a communi- 
cation to one of the city papers, signed by one of the learned 
Counsel for the Crown, that the 12th Vic. ch. 19, still exists ; 
that, by the fact that the whole of the clauses in that statute 
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were not repealed in that 24th Vie. ch. 6, the Imperial Statute 
is still suspended. There could be no more unfounded preten- 
sion. He maintained that the order of Her Majesty in Council 
suspending the Imperial Act, had ceased to have any effect, 
and that being.no longer in force the Imperial Act had 
resunied its operation. There was nothing to prove the order 
in council, and the Court could not take judicial notice of it. 
If there were an order in council suspending the Imperial Act, 
why was it not published and proved ? If it be pretended that 
without publication, the order in council had the effect of 
suspending the Imperial Act, it was incumbent on the counsel 
for the prosecution to produce the certified copy of that order. 
He had undoubted authority for saying that, if Judge Short, 
in the recent case of extradition, had not been taken by sur- 
prise, this order of the Privy Council being flashed before his 
eyes as an authentic document, the case presented to him 
would have been decided in the same way as Judge Coursol 
decided. He said this in order that Justice might be rendered 
to the judge who, on the 13th December last, pronounced his 
decision, a decision founded on law and equity, and for which 
he had been maligned right and left in the public prints of 
the country. The Imperial Statute, 6th and 7th Vic., ch. 76, 
is now in force in the Province of Canada at the present 
moment. The provisions of that statute not having been fol- 
lowed out, and no warrant from the Governor General having 
been issued to vest jurisdiction in this Court, or any other 
eourt in the land, his honor had no jurisdiction whatever to 
issue the warrant upon which these men were arrested. 
BETHUNE, Q. C., (acting on behalf of the U. S. Government) 
said the point raised by Mr. Kerr, as to our legislature not 
possessing in itself, independent of the Imperial Parliament, 
full authority to deal with this matter, touched the whole 
question. If he could show that our legislature had full power 
to legislate upon this subject irrespective of any treaty or 
imperial statute bearing on the point, the whole fabric of Mr. 
Kerr's argument would fall to the ground. He had referred 
to the Union Act as demonstrating the power of our legis- 
lature, which he had thought proper to designate a mere 
corporation. The wording of the act was this: “That this 
legislature shall have power to make laws for the peace, 
“ welfare, and good government of the Province of. Canada.” 
This has the largest possible form of expression on the subject. 
Were we then to be told that our legislature undertaking to 
regulate as to what classes of criminals should remain here 
or be sent to any place whence they came, was exceeding its 
powers? It was an absurd proposition. To show this power 
was inherent in our legislature, he would refer to what the 
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legislature of Upper Canada did, before the union, on this 
subject, and would cite from the Revised Statutes of Upper 
Canada, p. 592. But, first, the question of extradition had 
nothing to do with treaties. A treaty was a mutual compact 
between two nations, and, of course, required the interposition 
of the Crown, and the Crown alone. But, in a mere question 
of extradition, the legislature of this province was supreme. 
Well, in 1833, the legislature of Upper Canada, long before 
any treaty, legislated upon this subject, and in a broader 
sense than that of the treaty. The act set forth that, whereas, 
it was expedient to provide by law for the apprehending and 
delivering up of felons and malefuctors who, having com- 
mitted crimes in foreign countries, have sought, or may, 
hereafter, seek an asyluin in this province, it was enacted not 
only that persons committing such crimes as murder and 
robbery, arson, &c., might be given up, but those guilty of 
“ larceny or other crimes.” Were we to be told this was an 
unconstitutional act, an act in force ever since 1833? It 
stands on our statutes ratitied by the Crown and recognized 
as law. In Lawrence’s Wheaton, on International Law, p. 241, 
it is recorded that it was stated by the British Minister, at 
the time of the signature of the treaty of 1842, that the Ren- 
dition Treaty could have no effect in the British dominions 
in Europe, till provisions were passed to give it effect; but 
that, in Canada, the treaty could have immediate effect, 
because, in Upper Canada, there existed a provision of law 
touching this very question. Lord Ashburton apologized to 
Mr. Webster for the time that must elapse before the treaty 
between Great Britain and the United States could go into 
effect as regards other portions of the British empire, adding 
that, in Canada, it could have immediate effect, as the Gover- 
nor General had sufficient authority, under the local legisla- 
tion; “and that the convention would be acted upon as soon 
“as its ratification can be known.” We had the wording of 
the old Quebec Act giving the legislature of Upper Canada 
the most ample power to “ legislate on every subject affecting 
“the peace, welfare, and good government of the province.” 
We had that legislature passing its statutes in accordance 
with that power. We had that statute recognized by Great 
Britain through its ambassador negotiating that treaty. Now 
the Imperial Act respecting this treaty afforded a confirma- 
tion of this view. That Act, in referring to our power on this 
subject did not refer to any power as being thereby given us, 
but to a power already existing at the passing of the said 
Imperial Act. The wording of that Act took it for granted 
that such a power really existed with us, and it provided 
that it should be competent to Her Majesty to suspend the 
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Imperial Act, not that it should be obligatory upon her to do 
so. It must be borne in mind that the Crown was under 
treaty obligations with another natiun, and that it was neces- 
sary for the Crown, in good faith, to take care that all our 
obligations were carried out faithfully. If the legislature of 
this colony did not legislate sufficiently in the matter, the 
Imperial Parliament could always step in and supply all 
deficiency so as to answer fully the purposes of the treaty. 
Therefore, the Imperial Legislature very properly reserved to 
itself the right to see the colonial enactment before it would 
suspend its own enactment. But there was nothing illegal or 
improper in the Provincial and Imperial enaetments going on 
together ; on the contrary, they contemplated such a state of 
things. We passed an act in 1849, but it did not require any 
sanction from Her Majesty in order to make it law. As the 
act created a machinery of our own, for the sake of conve- 
nience, our legislature left it to Her Majesty to indicate a day 
upon which this Act should come into force, in order that, if 
she thought proper to suspend the operation of the Imperial 
Statute, there should be no confusion, and that we should 
always, or in the meantime, have some law in operation. But 
what was the language of Her Majesty, as appeared by the 
Canada Gazette ? “ By virtue of the authority vested in me by 
“the Provincia! Act,” the Act of 1849 passed by our legisla- 
ture. This was not surely the authority of a mere corporation. 
So much for the ubjection that the Provincial Legislature had 
no power to legislate upon the subject. It would thus be seen 
that it hud such power ; and if we had the power to enact, we 
had the power to go further, and amend or repeal in toto. 
Her Majesty's power of suspension existed as long only as 
our statute existed. As to the argument that the Imperial Act 
revived on the repeal of the statute of 1849, the clause Mr. 
Kerr relied on was the 5th of the Act, respecting the Consoli- 
dated Statutes of Canada, 22nd Vic. ch. 29. The clause pro- 
vided that, on and after such day as that on which the Pro- 
vincial Act should come into force and effect, by direction of 
the Consolidated Statutes of Canada, etc., all the enactments 
and parts of enactments mentioned in a certain schedule 
should stand and be repealed, “ save only as hereinafter pro- 
“ vided.” Now, as to the argument that because the 12th Vic., 
ch. 19, was embodied in that schedule that it was therefore 
repealed, and that when the act 12th Vic. was embodied in 
the Consolidated Statutes a new statute was created, it is to 
be noted, in connection with the words “ save only as herein- 
after provided,” that the 8th section of the Consolidated Sta- 
tutes enacted that said Consolidated Statutes should not be 
held to operate as a new law, “ but as a consolidation, and as 
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“declaratory of the laws contained in the acts so repealed, 
“and for which the Consolidated Acts were substituted.” It 
was also argued by his learned adversary that, by another 
act, that of 1861, there was a partial repeal of the statute of 
1849, and that, consequently, the Imperial statute revived, 
Her Majesty had no power to do anything more than deal 
with the whole act. She had declared that the Imperial Act 
would be suspended as long as the Provincial Act continued 
in force and no longer. But was it to be argued that when 
ap act was amended by the legislature it was consequently 
repealed ? The Act of 1849 still exists, on our Statute Book, 
as amended, but amended in a very small particular. Upon 
the question as to the jurisdiction of our Courts, it was 
amended in only one particular as to the powers of justices of 
the peace in the matter. In the statute of 1861, we had merely 
approached nearer to the Imperial Act, restricting the power 
given under that law, by taking it away from mere justices 
of the peace, and giving it in lieu to judges of sessions and 
stipendiary magistrates. There could be no revival of the Im- 
perial Act unless the whole act of 1849 had been repealed by 
us, which had not taken place, it being still in the Statute 
Book and but slightly amended. In reference to the argument 
that our law was powerless wanting the assent, or proclama- 
tion of Her Majesty giving such a sanction, he contended we 
required no special aid or order in Council to be proclaimed 
in the Gazette to give the statute life. Our legislature in the 
Act of 1849 merely gave the Queen power to fix a day on 
which our Act should come into force, so that there might be 
no clashing of the two Acts, but in the Statute of 1861 no 
requirement of the kind was introduced. Was it to be said 
that, when the legislature had power to enact, it had no power 
to amend or repeal laws ? Our Act of 1861 did not require any 
confirmation at Her Majesty’s hands. She had power to 
reserve it, but did not do so. The only other power she had 
as regards that act, was to disallow it; but, instead of doing 
so, Her Majesty, treating it as an ordinary act by an order 
made in Her Privy Council, declared that she left it te its 
operation. He denied His Honor had any power to question 
the constitutionality of the act, under which he was sitting in 
this case. The law was in the Statute Book, and the judge 
had no power to say the Legislature of Cunada had no right 
to pass a law on this subject. Our legislature had the most 
complete power and control over this question, and required 
no treaty even in the first instance. It was, then, out of the 
Court’s power to set as.de an act of Parliament which gave it 
jurisdiction in this matter. It could not be maintained that 
even if the Imperial Act had revived, the two could not exist 
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and operate together. Even if the Imperial Statute has reviv- 
ed, enacting that the Governor General might sign a warrant 
of arrest in such a case as this, was it to be understood that 
no other official could do anything towards securing the arrest 
of accused parties in such a matter ? He concluded by repeat- 
ing that Her Majesty had merely been empowered to suspend 
the Imperial Act if she saw fit to do so, and that the only 
etfect of her not doing so would have been to allow the Impe- 
rial and Provincial enactments to work together. 

JOHNSON, Q.C., (as representing the Crown) said that his ins- 
tructions from the government were to take part in the case, 
that part which an English Crown officer could legally take 
part in proceedings of this description, that was to say, to 
watch the case, and maintain, if need be, the jurisdiction and 
authority of the court. But the jurisdiction of the court had 
been very ably and eloquently maintained by his learned 
friend Mr. Bethune. He did not know that any argument of 
M. Kerr’s had been left unanswered by M. Bethune. 

’ Per CURIAM : The examination of the witnesses in the case 
of the robbery of Brett, having been concluded, Mr. Kerr, on 
behalf of the prisoner, raised a preliminary objection, on the 
allegation of the total absence of Jurisdiction on the part of 
the examining judge, on the ground that the arrest of the 
prisoner was illegal, the warrant of arrest not having been pre- 
ceeded by a warrant under the hand and seal of the Governor 
General, signifying that a requisition had been made by the 
authority of the United States for the delivery of the offender. 
That my warrant having been issued without such authority, 
it was altogether illegal, null and void, and that the prisoner 
was intitled to his discharge. The argument was, that there 
was no law in force in this Province, under which such war-’ 
rant could legully issue, except the Imperial Statute 6th and 
7th Victoria, chapter 76, and that such law imperativel 

required the authority of the Governor General, before such 
arrest could be made, and that without such authority the 
warrant of arrest was altogether illegal. In support of this 
argument, the Counsel for the prisoner stated several propo- 
sitions. Ist. That the arrest and delivering up of persons 
accused of crimes was entirely within the scope of Imperial 
authority, and beyond the jurisdiction of a Colonial Executive. 
2nd. That there was no provision by Common Law, or by the 
Comity of nations to effect this object. 3rd. That this matter 
is regulated entirely by treaty, between independent nations, 
and that the only treaty which regulated this subject between 
Great Britain and the United States of America, is the 
Ashburton Treaty. Let us assume then for the sake of argu- 
ment, that the three propositions above stated are true, 
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and that the provisions of the Ashburton treaty ean 
alone settle and determine the rights of both nations, 
on the subject, and that the starting point in the settle- 
ment of the question is that Treaty. The Ashburton Treaty 
was finally settled by the two Governments on the 30th 
day of October, 1842, by the exchange of ratifications at 
London. By the tenth article of this Treaty, it was agreed, 
“ That Her Majesty and the said United States should upon 
“ mutual requisitions by them or their ministers, officers, or 
“ authorities, respectively made, deliver up to justice all per- 
“ sons who being charged with the crime of murder, or assault 
“ with intent tocommit murder or piracy, or arson, or robbery, 
“or forgery, or the utterance of forged paper, committed 
“ within the jurisdiction of either of the high contracting par- 
“ ties should seek an asylum or should be found within the 
“ territory of the other.” Provided that this should only be 
done upon such evidence of criminality, as, according to the 
laws of the place where the fugitive, or person so charged 
should be found, would justify his apprehension and commit- 
ment for trial, if the crime or offence had been there com- 
mitted. And that the respective judges and other magistrates 
of the two Governments should have power, jurisdiction and 
authority, upon complaint made under oath, to issue a warrant 
for the apprehension of the fugitive or person so charged, so 
that hé might be brought before such Judges or other magis-' 
trates respectively, to the end that the evidence of criminality, 
might be heard and considered, and that if on such hearing 
the evidence should be deemed sufficient to sustain the charge, 
it should be the duty of the examining judge or magistrate to 
certify the same, &c. An act was afterwards passed in the 
Imperial Parliament to give effect to the Treaty in the 6th 
and 7th years of her Majesty’s reign, and by one of the 
clauses of that Act, it was provided, “ That before the arrest 
“ of any such offender, a warrant shall issue under the hand 
“ and seal of the Governor General, or person administering 
“the government to signify that such an application had 
“ been made by the United States for the delivery of such 
“ offender, and to require all justices of the peace and other 
“ magistrates and officers of justice to govern themselves ac- 
“ cordingly.” By the fifth section.of the said Imperial Act, it 
is provided that if, by any law or ordinance to be thereafter 
inade the local legislature of any British colony or possession 
abroad, provision shall be made for carrying into complete 
effect within such colony or possession the objects of the said 
Act (that is) for giving effect to a Treaty between Her Majesty 
and the United States of America for the apprehension of 
certain offenders, by the substitution of some other enactment 
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in lieu thereof, then Her Majesty may, with the advice of 
Her Privy Council (if to Her Majesty in Council it seems 
meet) suspend within any such colony or possession the 
operation of the said Act of the Imperial Parliament so lon 
as such substituted enactment continues in force therein an 
no longer. Under the authority of the fifth section of this Act 
the Parliament of Canada passed an Act intituled “ An Act 
“ respecting the Treaty between Her Majesty and the United 
“ States of America for the apprehension and surrender of 
“certain offenders,” being the 12th Victoria, chapter 19. 
By this Act it was stated in the preamble, “that the pro- 
“ visions of the Imperial Statute were found .to be inconve- 
“ nient in this Province in practice particularly in that part 
“ which required the authority of the Governor General before 
“ any arrest of a criminal could be made; and whereas, by 
“ the fifth section of this Imperial Act, it is enacted that if by 
“ any law or ordinance, to be thereafter made by the local 
“ Legislature of any British colony or possession, provision 
“ shall be made for carrying into complete effect the objects of 
“ the said Act, by the substitution of some other enactment 
“in lieu thereof, Her Majesty might with the consent of Her 
“ Privy Council if to Her Majesty in Council it seems meet, 
‘e suspend the operation of the Imperial Statute so long as 
“such substituted enactment continues in force and no lon- 
“ ger”; and then follows the enactment of the bill doing away 
with the necessity of the Governor General's warrant. By the 
fifth clause of the said Act, it was provided that the Act 12th 
Victoria, chapter 16th, shall come into force upon the day to 
be appointed for that purpose in any proclamation to be 
issued by the Governor General, or person administering the 
Government of the province, for the purpose of promul- 
gating any order of Her Majesty, with the advice of Her 
rivy Council suspending the operation of the Imperial 
Act hereinbefore cited, with this Province, and not before ; 
and this act shall continue in force during the continuation of 
the 10th article of the Province, and no longer. This procla- 
mation was made by the Governor General on the 28th March, 
1850, and was published in the Canada Gazette at that time. 
The order in council require“ by the fifth clause of the 6th 
and 7th Victoria Imperial Act was passed, and the operation 
and authority of the Imperial Statute 6th and 7th Victoria was 
therefore suspended within the limits of this province, and the 
12th Victoria, chapter 19th, became the law of the province. 
The effect, therefore, of the passing of the 12th Victoria, chapter 
19, was to carry out more completely the stipulations of the 
treaty. By the 10th article of that treaty, jurisdiction was 
given to the judges and magistrates mentioned in the treaty. 
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By the Imperial Act 6th and 7th Victoria, it was enacted that, 
before these Judges or magistrates could act under the treaty, 
an authority from the Governor General was nece ; 80 
far as this is concerned it was a departure from the stipulation 
of the 10th article. Suppose the 6th and 7th Imperial Statute 
had enacted that the warrant by a judge or magistrate could 
not be enforced, except, a previous warrant had been issued 
under the hand and seal of the principal secretary of state, 
surely it would not be contended that such an enactment would 
not have been contrary to the provisions of the treaty, and 
that it would have frustrated the very object of the treaty so 
far as this country is concerned; what possible difference can 
it make that the name of the Governor General is substituted 
for that of the secretary of state, so far as mere convenience 
is concerned, the Governor General who resides at the distance 
of one thousand miles from the Western extremity of the 
province, and the secretary of state, who resides in England 
are in a similar position, and the preamble of the 12th Victoria, 
chapter 19, declares that the provisions of the Imperial Statute 
had been found inconvenient in practice in the country and 
that it is necessary to change them. This act, so reasonable in 
that particular, was passed without objection, and it was not 
even a reserve act. It was passed by the concurrent action of 
the three branches of the Legislature of Canada, and became 
complete, so soon as the royal assent through the Governor 
General had been given. But the time of this act to come into 
force was left to the Governor General to proclaim, so soon as 
the 6th and 7th Victoria (Imperial Act) should have been 
suspended, and was only necessary for that purpose: and as 
it was enacted in 12th Victoria, chapter 19, the proclamation 
announcing the suspension also became necessary. But the act 
itself was passed as an ordinary act of parliament, and passed 
as the act itself says by virtue of the authority given to the 
parliament by the fifth clause of the 6th and 7th Victoria. 
The jurisdiction over the subject matter of the Imperial Act, 
and of the treaty itself in so far as the mode of carrying out 
the provisions of the treaty within the province, is concerned, 
was given to this country, and it fell by the operation of the 
Imperial Act, under the ordinary jurisdiction of the Canadian 
Parliament, as all other matters of a local nature fell under 
the jurisdiction of Canada, by the Union Act itself. The mere 
fact that the 6th and 7th Victoria was a separate act and 
provided for its coming into force again in the event of this 
country not carrying out the provisions of the Ashburton 
treaty hy enactments of its own, does not affect the question. 
The Union Act gave complete and supreme authority over all 
matters concerning this province to the Parliament of Canada. 
TOME XIV. 10 


146 RAPPORTS JUDICIAIRES REVISES 


The act of 6th and 7th Victoria gave complete jurisdiction to 
this country over the provisions of the Ashburton Treaty, so 
far as it related to this country and to the mode of carrying 
into effect the provisions of the treaty itself within the territory 
of Canada. There was no limitation to this authority by the 
act itself. It was enacted that the mode of carrying into eflect 
the treaty should be regulated by the Provincial Government, 
and if from the nature of the treaty itself,it would only come 
into force by Imperial authority, the 10th article of the treaty 
clearly embraced the whole of the dominions of Great Britain, 
and vested in the judges and magistrates of the two countries, 
all necessary jurisdiction, and authority for arresting and 
examining the offenders mentioned in the said treaty. So far 
as mere jurisdiction is concerned, it was absolutely given by 
the treaty,and the Imperial Act in that respect contirmed this 
jurisdiction. The Ashburton Treaty was passed by the Impe- 
rial Government for the whole nation, and for that purpose 
the Imperial authority was supreme. By the express provisions 
of the treaty itself, jurisdiction was given to the judges and 
magistrates of the province, the consent to this jurisdiction 
was given by the crown, Ist. by the ratitication of the treaty ; 
2nd, by the legislative action contained in the provisions of 
the 6th and 7th Victoria, with the already mentioned restric- 
tion of the Governor General’s warrant; and 3rd, by the pro- 
visions of the 12th Victoria, chapter 19th, expressly doing 
away with this restriction ; and so faras the surrender by the 
country of persons charged with offences specially pointed out 
in the treaty, the Jurisdiction was complete. Even if the 6th 
and 7th Victoria had never been passed, it is difficult to con- 
eeive on what authority this country could have refused to 
carry out the provisions of the Ashburton Treaty. But it is 
not necessary for me to pursue this point any further, as the 
full and complete jurisdiction was given to this country by 
the act 6th and 7th Vic. and by the 12th Vic, chap. 19, so far 
as to the manner of effectually carrying out the provisions of 
the treaty is concerned. I deduce, therefore, from the previous 
observations: lst. That supreme authority was given to the 
parliament of this country to effectually carry out the provi- 
sions of the Ashburton Treaty within the limits of our terri- 
tory, as it thought proper, and that this authority is to be 
found in the fifth clause of the 6th and 7th Victoria Imperial 
Act. 2nd. That by the passing of the 12th Vic, chap. 19, the 
mode of carrying out the provisions of the treaty is there 
pointed out. 3rd. That so long as the provisions of the 12th 
Vic., chap. 19th, remained in force, the provisions of the 6th 
and 7th Victoria were suspended in this country. 4th. That 
the 12th Vict., chap. 19, having received the Royal assent, the 
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right to change the mode of procedure pointed out to be observ- 
ed by the 6th and 7th Vic., and the substitution therefore of the 
mode of procedure pointed out by the 12th Vic., chap. 19, was 
an Act clearly within the jurisdiction of this country, otherwise 
that Act would never have received the Royal assent. 5th. That 
if the mode of procedure can be changed with the sanction of 
the Crown, any second change not infringing the provisions 
of the treaty is also within our jurisdiction, and that the same 
authority having sanctioned this change, it is absolutely bind- 
ing on all the inhabitants of this country. The prisoners’ 
counsel, however, contends that as the 12th Vic., chap. 19, is 
no longer in existence, that it has been positively repealed, 
and that, consequently, the Imperial Act of the 6th and 7th 
Victoria, again revived, and became law in this Province. The 
argument 13, that the 12th Vic. chap. 19, has been changed 
by the 24th Vic., in such a way as to require a second order 
in Council, and a second Proclamation to give it effect. That 
as the 12th Vic., chap. 19, required a Proclamation and Order 
in Council to suspend the 6th and 7th Vic. in this country, 
so also the 24th Victoria also required a second Order in 
Council again suspending the 6th and 7th Victoria, and a 
Proclamation to that effect. In answer to this argument, it 
may be said that the 24th Victoria does not repeal the 12th 
Victoria, chap. 19; it simply substitutes three new sections, 
viz., 1, 2, 3, for the 1, 2, 3 sections of the 12th Victoria, chap. 
19. That the change in part of the said Act does not operate 
in law as a repeal. See Dwarris, page 534 and 535. That the 
6th and 7th Victoria does not speak of a repeal or change at 
all, but simply states that in the event of this Parliament 
making provision for the carrying into complete effect within 
this colony the objects of the said Act, by the substitution of 
some other enactment in lieu therefore, that is, in heu of the 
enactments contained in the 6th and 7th Victoria, then the 
operation of the 6th and 7th Victoria may be suspended. The. 
12th Victoria was passed substituting new enactments for 
those of the 6th and 7th Victoria, and received the Royal 
assent, and the operation of the 6th and 7th Victoria in this 
country was suspended, and remained suspended so long as 
such substituted enactments remain in force. The moment 
then, that the colonial amendments were substituted for the 
Imperial provisions contained in the 6th and 7th Victoria, 
the colonial law necessarily superseded the Imperial authority. 
The Imperial Act 6th and 7th Victoria does not restrain the 
Provincial Parliament in any way in the mode of carrying 
out the provisions of that Act, viz, to carry into complete 
effect the Ashburton Treaty; and the same Act gave to the 
Colonial Parliament the same authority in this country that 
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it had itself, and delegated to the Canadian Parliament the 
duty it had itself assumed towards the United States, within 
the Province of Canada, viz., to carry out the stipulations of 
the Ashburton Treaty, and it consequently fell under the 
ordinary jurisdiction of the Canadian Parliament, as all other 
matters of local concern under the Union Act. If the Cana- 
dian Parliament had a right, therefore, to deal with the suh- 
ject at all, it had a right to amend its own Acts in that 
particular. I think it will scarcely be denied that if the right 
to legislate upon any particular subject exists, that it includes 
the right to amend its own Acts. Now the 24th Vic. was a 
mere amending Act, and was assented to in the same manner 
as all other Acts of Parliament were. It was not even a 
reserved Act. The same authority which assented to the 
12th Vic., assented to the 24th Vic, in so far as the inhabi- 
tants of this Colony are concerned, and all magistrates and 
judges are bound by it. As well might it be pretended that 
any other law in the Statute Book is illegal as to say the 
24th Vict. is not the law of the land. It was in fact doing 
what the 6th and 7th Victoria authorized the Parliament to 
do, namely, to substitute Canadian enactments for Imperial 
ones, thereby the more effectually to carry out the provisions 
of the Ashburton Treaty. It was to do what by the fifth 
section of 6th and 7th Vict., this country was authorized and 
empowered to do, and the effect was, as then stated, to 
suspend the operation of the 6th and 7th Vict.,so long as any 
substituted enactments existed in the country for carrying 
out that Act, and by this law, 24th Vict., no proclamation 
and no Order in Council were necessary. It was not necessary 
by the Treaty, and the Order in Council was only necessary 
by the Act of 6th and 7th to declare the suspension of the 
Imperial Act. If no such Order in Council had been made, 
the local Act would not have had the less force. It was the 
enacting clauses which declared the suspension of the Imperial 
Statute, so soon as a Canadian Act was passed ; and from the 
moment the 12th Vict., chap. 19, became law, the Imperial 
Act was virtually suspended. It was a mere form generally 
used in matters of State, and the usual mode of making 
known the suspension of «ny law. But in no other way was 
it necessary to make or complete a law. So far as regards 
the proclamation, it was not necessary to make the law, but 
merely to announce the time of its coming into force, as it 
was provided by the 12th Vict., chap. 19. However, as 
regards the 24th Vict., there was an Order in Council, but it 
was solely to say that the Act 24 Vict. was left to its opera- 
tion, and to intimate that the Act would not be disallowed 
within the two years pointed out by the Union Act. Now, 
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would such an Order in Council have been passed if it had 
been for a moment considered, that the mere amendment of 
the 12th Vict., chap. 19, had or could have had the effect of 
again reviving and bringing into force the 6th and 7th Vict. 
The members of the Council and the law officers of the Crown 
whose attention was particularly drawn to the provisions of 
that law by the then Secretary of State for the Colonies, the 
late Duke of Newcastle, would not have fallen into such a 
blunder as to advise Her Majesty to leave the 24th Vict. to 
its operation, if thereby the 6th and 7th Vict. would have 
again come in force. The result would have been that two 
laws on the same subject would have existed, repugnant and 
antagonistic in their nature, which would have nullified each 
other, and the Ashburton Treaty itself, the one declaring that 
the warrant of the Governor-General was necessary, and the 
other affirming that it was not, and both sanctioned by the 
same authority, viz., the Queen in Council. It is impossible 
to suppose that if such had been the effect of passing the 
24th Vict.,so great an embarrassment would not have been 
avoided. The Order in Council, instead of leaving the law of 
the 24th Victoria to its operation, would have advised Her 
Majesty to have disallowed the Act. The Imperial autho- 
rities considered therefore that the enactments of the 24th 
Vict., chap. 6, fully carried out the provisions of the 6th and 
7th Vict., by substituting the enactments required to suspend 
the operation of the 6th and 7th Vict. in this country, and 
so long as these enactments existed, the 24th Vict. was the 
law of the land. The argument that the Act of the 12th 
Vict. was repealed by the Consolidated Statutes of Canada, 
cannot effect the question, for the 24th Vict. was substituted 
for the 12th Vict., with all necessary enactments required by 
the Imperial statute 6 and 7 Vict., to give effect to the law. 
The very terms of the Order in Council on the subject of the 
24th Victoria, clearly indicated that the Imperial authorities 
considered that the subject was exclusively within the juris- 
diction of the Canadian Parliament; for the words used in 
the Order in the Council, viz:— That the 24th Victoria 
should be left to its operation, imply, according to Dwarris, 
pages 907-8-9, that it, the law, is an affair of an ordinary 
and local nature. If a second Order in Council had been 
necessary according tothe argument of the Counsel for the 
prisoner, although not required by the act itself, such a pre- 
tension must clearly rest on the assertion that:a mere Order 
in Council and a proclamation have greater power and force 
than an act of Parliament. The 24th Victoria having re- 
ceived the Royal assent, it still had not the force of law, 
until Her Majesty in Council had approved of it, and rati- 
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fied it. An assent had already been given by the Queen as the 
third great power in the Parliament of Canada, but that 
assent must be again affirmed by an Order in Council before 
the act could become law ; if so, there is not a single act in 
the Statute Book which has the force of law. The proposition 
therefore is that Parliament composed of the three great 
powers of the State (the only powers which could make a 
law), have assented to the law—still the Privy Council which 
has no legislative functions whatever, must approve and 
ratify it before the act can become a law. This argument in 
my opinion is untenable ; the 12th Victoria required an order 
in Council precisely because the 6th and 7th Victoria required 
it, not for the purpose of giving effect to the Act of 12th 
Victoria, but solely to suspend the operations of the Imperial 
Act. As soon as an Act was passed in this country to carry 
out the treaty in Canada, the law had been fulfilled, and the 
jurisdiction transferred from the Imperial Parliament to the 
Canadian Parliament. If not for this object, what was the 
the Canadian legislation to effect ? If then these Acts had not 
required an order in Council to be given,such order would 
not have been necessary. The Act 12th Victoria and the 
Imperial Act 6 and 7 Victoria both stated that as soon as 
Her Majesty, by an order in Council, suspended the 6th and 
7th Victoria, then the Canadian law should come into force. 
This order was given, and the Imperial Act was consequently 
suspended. Thus, then, by the passing of the 24th Vict., all 
the powers of the government were brought into harmonious 
action. The Legislature, the Judicial and the Executive, all 
concurred in giving full effect to the treaty. The power con- 
ferred by this concurrent action upon the Judgesand Magis- 
trates of the country, in general terms, were as a mere matter 
of local jurisdiction finally regulated by the amending Act. 
For the 12th Victoria, chap. 19, in giving this jurisdiction to 
the Judges and Magistrates, generally, might have been 
inconvenient in practice, as the most important questions of 
international law might have been left to the determination 
of any country magistrate, who could not be supposed to 
bring to such important considerations either the requisite 
time or the knowledge to deal satisfactorily with the subject. 
I say this in no spirit of blame, but solely to show how and 
for what purpose the amending Act was passed, and that in 
so leaving the investigation of these points to more expe- 
rienced judges, Parliament in no way exceeded its powers or 
violated any of the provisions required for effectually carrying 
out the treaty. The treaty only received legislative effect 
in the United States in 1848, several years after it had been 
passed. Whether such legislative action was required to give 
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effect to the treaty had been then discussed. The case of Nash, 
otherwise called Robbins, delivered up in Charlestown for 
mutiny and murder, and afterwards executed in Jamaica, had 
raised doubts, and these doubts were therefore effectually put 
an end to by the passing by Congress of the Act of 1848. 
Those desirous of further examining this question are refer- 
red to Hind, on Habeas Corpus, page 581 and following pages, 
where the subject has been to a certain extent discussed. he 
moment then, that the order in Council required by the 6th 
and 7th Victoria and 12th Victoria, chap. 19, had been passed, 
and the proclamation made in this country to that effect, the 
order in Council had fulfilled the object intended to be at- 
tuined by it, viz. the suspension of the Imperial Act within 
the limits of this province, and was no longer necessary. It 
was intended in the first instance merely to declare that as 
the Imperial Act alone could legislate on the subject for all 
the dominions of Her Majesty, the Act had been passed ; but 
so soon as the Canadian Parliament had legislated for the 
purpose of carrying into effect that law, within the jurisdiction 
of that Parliament, according to its own laws and institutions, 
that the Imperial Act in that particular would be accordingly 
suspended. Once suspended it remained suspended, so long as 
Canadian legislation existed on the subject. Whether the 
Canadian l'arliament could originate legislation on the subject, 
is beside the question. If it had authority in the first instance, 
it was delegated to it, and delegated by the only authority 
which had any control over the matter. If the Imperial 
authorities were satisfied with the matter, surely it is 
not for the people of this country to complain. The 
Imperial Act, therefore, once suspended, it remained sus- 
pended, so long as these remained on the Statute Book, any 
enactment instituted for the Imperial one, carrying into com- 
plete ekect the Ashburton Treaty. The conclusions, therefore, 
which I deduce from this branch of the case after the passing 
of the 23th Vic., are, lst. That the 24th Vic. was an amending 
Act to the 12th Vic, chap. 19, and simply substituted one 
mode of procedure for another. That such power was express- 
ly given by the fifth section of the 6th and 7th Victoria, 
chap. 76.:That the power given to regulate necessarily implies 
the right to amend. That such amendment having received 
the Royal assent, it became law, and was absolutely binding 
on all the inhabitants of the country. That it was more effec- 
tually to carry out the provisions of the law, and the treaty, 
as declared in the Imperial Act. That it had not the effect of 
reviving the 6th and 7th Victoria, Imperial Statute. That the 
only law in force in the province on the subject, is the 24th 
Victoria, consequently that my warrant issued under the pro- 
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visions of that law, is legal to all intents and purposes. The 
subject matter of the judgment rendered by Mr. Justice Smith 
is sufficient reason for the publication of the following notes 
of opinion prepared by Mr. Justice Badgley who heard the 
arguments at the bar, but did not participate in the proceed- 
ings: the notes are merely technical, and in accordance with 
the judgment rendered : “ This preliminary objection is tech- 
nical and involves the legality of the warrant, and may be 
considered upon legal grounds only. The right of territorial 
asylum is national. As regards Great Britain and the United 
States of America, it is Imperial and Federal, not Colonial 
nor State. The extradition of criminals is a matter of comity, 
not of right, except in cases of special convention. 2 Philli- 
more, International Law, p. 413. Both Great Britain and the 
United States maintain upon principles of International Law, 
irrespective of treaty, that the surrender of foreign criminals 
cannot be demanded. Ditto, p. 411. Hence, the necessity for its 
regulation by conventional or treaty stipulations which can 
only be made by the treaty making power of the nation. 
Hence again, therefore, Great Britain and the United States, 
the high contracting parties, did agree by treaty stipulations 
between them, for the extradition from their respective domi- 
nions or territories of persons seeking an asylum or found 
therein, charged with any of the offences enumerated in the 
treaty, committed within the jurisdiction of either power. See 
the Ashburton Treaty of 1842. The offences enumerated in 
the treaty are social, not political. To give effect to these con- 
ventional treaty stipulations, the national Legislatures of 
Great Britain and the United States of America intervened, 
and made them national laws for each respectively, thereby 
giving them a municipal legal character. The Imperial legis- 
ation of Great Britain was the Imperial Act 6-7 Vict., ch. 76, 
intituled “ An Act for giving effect to a treaty between Her 
“ Majesty and the United States of America for the appre- 
“ hension of certain offenders.” Passed in 1842. This Imperial 
Act covered the empire, together with its colonies and foreign 
possessions. Previous thereto, no such municipal law existed 
in the United Kingdom, and from its Imperial nature none 
sueh could have really legal effect in the dependent colonies 
and possessions. The Imperial Act became the sole legal and 

aramount law in the colonies respecting extradition there- 
rom. It became paramount necessarily, because: 1. The Act 
in its own terms and enactments so provided, until its sus- 
pension by an order of Her Majesty in Her Privy Council 
which should substitute local legislation upon the objects of 
the act, in lieu of the Imperial Act, and suspend the latter 
during the continuance of the local law. 2. The subject matter 
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and objects of this Imperial Act were Imperial, not Colonial, 
and could not be subjected to the control or direction of a 
Colonial Executive or Legislature without Imperial sanction. 
3. Legislative concurrence in this particular matter and for 
the particular objects of the treaty, requiring treaty stipula- 
tions to be made between the nations themselves, could not 
co-exist between the empire and a colony or dependent, with- 
out adinitting an equality of Imperial power in both. 4 The 
Imperial Constitutional Act of Canada, the Union Act third 
and fourth Vic, cap. 35, prohibits all local legislation repu- 
gnant to Imperial enactments, necessarily implying that local 
egislation to the same effect would be useless and superfluous. 
‘But the imperial act did delegate to colonial legislatures power 
to make local enactments and laws upon the objects of the 
act, and to prevent a conflict and concurrence of the imperial 
with the local enactments, legislative authority was given in 
express terms by the imperial act to Her Majesty, by an order 
in her privy council, to suspend the latter and to substitute 
the former in its place as the law of the colony. The terms of 
that authority were as follows: “ If the colony should there- 
“ after make legal provision for carrying into complete effect 
“ within the colony, the object of the act by the substitution 
“ of some other enactment in place of the imperial act, Her 
“ Majesty would, by an order in her privy council, suspend 
“ the operation of the imperial act so long as the substituted 
“ local enactment should continue in force and no longer.” 
Colonial legislative action was, therefore, expressly allowed 
only for the purpose of carrying into effect the objects of the 
imperial act within the colonial jurisdiction, according to the 
local circumstances and position of each colony and depen- 
dency. This delegated power of local legislation was, therefore, 
absolute in its nature, but restricted in its purport and extent 
by the objects of the imperial act. These objects once secured 
by the local law, the mode and manner of carrying that law 
into operation, technically the procédure of the law, or, in 
common parlance, the machinery for obtaining its required 
purposes, were left to the direction of the local legislature to 

provided for according to the circumstances and position 
of each colony. These objects of the imperial law are set out 
in the preamble of the treaty.“ And whereas it is found ex- 
“ pedient for the better administration of justice and the pre- 
“vention of crime within the territories and jurisdiction of 
“the two parties respectively, that persons committing the 
“crimes herein after enumerated and being fugitives from 
“ justice, should, under certain circumstances be respectively 
“ delivered up.” More briefly, the extradition of proved cri- 
minals, from their refuge in the colony, to the United States, 
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in which their offence was committed. And the 10th section 
of the treaty provides the mode and manner of securing those 
objects, as follows: “ It is agreed that Her Britannic Majesty 
and the United States, &c., shall deliver up to justice, &., upon 
requisition, &c. The suspension therefore within the colony of 
the imperial act, was essential to give operation to the local 
enactment, and which could only take effect after Her Majesty's 
approval and allowance of the local act, and her order in council 
adopting and substituting the latter for the former. But that 
suspension was precarious, being entirely dependent upon the 
continuance in force within the colony of the local enactment 
and law. The legislature of Canada did, in 1849, act upon this 
delegated legislative power, and did pass the local act, 12 Vict., 
ch. 19, which made provision for carrying into effect within 
the colony, the objects of the imperial act, and also for remov- - 
ing practical inconveniences resulting from the imperial act 
in the manner of carrying those provisions and objects into 
effect, and finally for affording facilities for the practical work- 
ing of the local enactment. By the last section of the local 
act, it was enacted that it should not have operation until a 
day to be named in a proclamation to be issued by the gover- 
nor, for the purpose of announcing, Ist, the fact that Her 
Majesty had made the order in council referred to in the im- 
perial act, whereby Her Majesty had suspended that act, and 
had adopted and substituted the local act in its place ; and 2nd, 
the particular day for the coming into operation in Canada 
of the substituted local law. The order in council was made 
on the 8th January, 1850; the proclamation to announce the 
same was dated on the 28th March of the same year, which 
also fixed the day of operation of the local law, namely, the 
10th April following. The proclamation was not required at 
all by the imperial act, and formed no part or portion of the 
purview of the local act; it was needed, however, for the 
forinal and special purposes of announcing the making of the 
order in council and the day for the coming into operation of 
that local law; having fulfilled that special purpose, and for 
which alone it was required, it became thereby exhausted and 
effete, nor was it afterwards mentioned or referred to by the 
legislature. The local act, 12 Vict., ch. 19, thus substituted for 
the imperial act, became by these means the sole, absolute 
and permanent law of Canada for extradition from her territo- 
rial jurisdiction. The objects of the treaty, made municipal by 
the imperial act, were thus carried into complete municipal 
effect within Canada, by the provisions of the local law, which 
gives to the imperial representative, Her Majesty's Governor of 
Janada, authority to extradite from the province persons found 
therein, charged with the commission in the United States 
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of America of any of the enumerated social offences detailed 
therein, but only after sufficient legal evidence of their crimi- 
nality shall have been established before the local magistrates 
and officers of justice, and upon the certificate of the local latter 
to that effect to the governor for his action in the matter pur- 
suant to the law. The governor is the only authority in Canada 
for the extradition therefrom of fugitive criminals from the 
United States of America, but his power to act at all is derived 
solely from the local law substituted for the imperial act, by his 
imperial constituent, Her Majesty, and therefore his power is 
necessarily confined within the letter of the local law. Hence 
the governoris powerless to act against such fugitives charged 
with the commission of any other of the formidable list of — 
social offences not enumerated in the treaty, because these are 
not contained within the local law. And he is still more com- 
pletely without power against fugitives for political offences, 
not only because of their non-inclusion amongst the offences 
enumerated in the local and imperial laws and in the treaty 
stipulations, but because the right of territorial asylum for 
such fugitives is within the protection and safeguard of the 
imperial authority, and may not be violated by the self-action 
of the administrator of the colony It is manifest, therefore, 
that the power of extradition and its exercise in Canada 
resides in the governor as the representative of Her Majesty 
and of the imperial power as settled by the local law, and not 
as the mere colonial executive. Subsequently to the Act of 
1849, 12 Vic, cap. 19, the Legislature of Canada deemed it 
expedient for the public convenience to bring together and 
consolidate all the existing Statutes of Canada into one 
general act, to be denominated “ The Consolidate Statutes 
of Canada” and did in fact so consolidate them, including 
amongst their number the substituted enactment , 12 Vict., 
cap. 19, under the chapter 89 of the general Consolidated Act 22 
Vic., passed in 1859. But it was specially and expressly declared 
by this latter act “that the Consolidated Statutes of Ca- 
“nada shall not be held to operate as new laws, but shall 
“ be construed and have effect as a consolidation and as decla- 
“ratory of the law as contained in the said acts and parts 
“ of acts so repealed and for which the said Consolidated 
“ Statutes are substituted.” The Local Act, the 12th Vict., cap. 
19, was transferred bodily in integria, into the Consolidated 
Statutes with its detailed preamble referring to the Treaty 
and the Imperial Act, to the delegated power of legislation 
upon the objects of the Imperial Act, to the inconveniences 
practicaily resulting from its requirements and the necessity 
of a change in the latter, together with its five sections, for 
carrying into effect the objects aforesaid, and for continuing 
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the local law during the continuance of the 10th article of 
the treaty. The only omission from that Local Act was that 
portion of its last section which required the issue of the pro- 
clamation therein referred to, because, having accomplished 
the particular purposes for which it was required it had be- 
come effete and useless, and was not therefore transferred. 
The local enactment and law so consolidated continued there- 
fore to exist in force in Canada, and was declared by the 
Consolidated Statutes not to be a new law. The local extra- 
dition law, therefore, contained in the act so technically 
known as the 12th Vict. cap. 19, became thereafter technically 
known as the chapter 89 of the Consolidated Statutes ; the 
particular classification of the year in which it originally was 
passed, namely, the 12th year of Her Majesty’s reign, and its 
particular number 19, amongst the chapters of enactments of 
that year, were dropped, but the law itself remained in full 
force under the number chapter 89, and was the same as the 
original act. So that, in fact, the local extradition law of 
Canada remained unchanged and in full force notwithstanding 
its consolidation amongst the other Statutes of Canadain 1859, 
because, in fact, the consolidation was only the re-expression 
of existing law. And thereby the objects of the Imperial Act 
were preserved, undisturbed and in complete effect as pro- 
vided for originally in the local act 12th Vict., which was, as 
aboved stated, continued in force by the Consolidated Statutes. 
But by the local act of 1861, 24th Vict., cap. 6, intituled “ An 
“ Act to amend chapter 89 of the Consolidated Statutes of 
“ Canada respecting the extradition of fugitive felons from 
“the United States of America,” the three first sections of 
the Consolidated Statute, chapter 89, were thereby repealed, 
but it was also thereby enacted eo instante, and without in- 
terval of time, that the second, third and forth sections of 
paragraphs of this Act 24th Vict. should be substituted for 
the first, second and third sections of chapter 89, and should 
be read as first, second and third sections of that chapter 
of the Consolidated Statutes. And thereby the three first 
sections of the substituted local law, 12th Vict., being the 
same sections of the Consolidated Enactment, cap. 89, were 
in effect replaced by the said three sections and paragraphs of 
the act 24th Vict.,;which were required to be read in the Con- 
solidated Statutes and consequently in the 12th Vict., in the 
place of the three sections of the original act transferred to 
the Consolidated Statutes and placed therein. But this subs- 
titution did not interfere with or impair the objects of the 
Imperial Act, nor in any manner or way substitute by local 
legislation other or local objects in the place of the objects of 
the Imperial Act. Nor did it affect the substance or purport 
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either of the act 12th Vict., or of its consolidation under the 
chapter 89. On the contrary, the substitution merely aforded 
additional facilities for carrying the local law into effect; it 
made verbal amendments in the original sections, but in eodem 
sensu, and referred to the mode and manner only in which 
the objects of the Imperial Act are to receive complete effect, 
and the provisions of the local law for that purpose are to be 
enforced, namely, by the specification of particular local offi- 
cers of justice before whom the evidence of the offence itself 
and of its commission in the United States is to be established, 
for the action thereon of the Governor, namely, the use of his 
resulting authority for the extradition of the accused fugitives 
from justice to the territories of the United States, under the 
terms and as provided by the local law. The substituted 
sections of the 24th Vict., cap. 6, in fact, applied only to the 
machinery or technical procedure of the local law, by giving 
practical, improved or rather additional facilities, for carrying 
out the law, and were simply amendments of the previously 
existing enactments. But it 1s objected that the repeal of the 
first three sections of the Consolidated Statutes, cap. 89, and 
thereby, of the similar three sections of the 12th Vict., was 
absolute, and eo instante, brought the Imperial Act into para- 
mount legal force and effect in Canada, thereby displacing 
the local law, because the suspension of the Imperial Act was 
to continue no longer than the continuance of the substituted 
local enactment, which consequently ceased to have effect by 
the repeal of the enactments contained in the said three 
sections of the cap. 89 and 12th Vict., respectively. Without 
adverting to the consequence of such revival, the question in- 
solved in the objection is simply and entirely technical and 
legal, viz., the legal fact of the absolute repeal, in effect, of 
the Consolidated Statute, cap. 39, and thereby necessarily of 
the 12th Vict. The remarks previously made on the subject of 
the substituted section of the 24th Vict., show that the 
alterations contained in them were, in fact, only amendments 
of the previous enactments and of the existing law. And that 
it is so, the Legislature of Canada has declared by intituling 
the said 24th Vict., cap. 6, “ An Act to amend cap. 89 of the 
Consolidated Statutes.” Hence, therefore, the enactments of 
the 12th Vict. were not, in fact, repealed by their transference 
in integris into the chapter 89 of the Consolidated Statutes, 
which themselves were not new laws, but declaratory only 
of existing law, and the 24th Victoria being only an 
amendment of such existing law without interference 
with the objects of the imperial law, the original enactment 
and law of the 12th Vic. were merely amended and not 
repealed by the amending sections and paragraphs of the 24th 
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Vic., substituted for those of the chap. 89. But upon this tech- 
nical question, legal construction and authority in the con- 
struction of statutes concur together in opinion, and corrobo- 
rate the result above expressed of the amended character 
alone of the said above existing law. That legal construction 
and authority may be thus enunciated. The principle of law 
is, that when an act is repealed, it must be considered, except 
as to transactions passed and closed, as if it had never existed. 
But it is laid down by Lord Chief Justice Kenyon as follows : 
“ It cannot be contended that a subsequent Act of Parliament 
“ will not control the provisions of a prior statute, if it were 
“ intended to have that operation ; but there are several cases 
“to show that where the intention of the legislature was 
“ apparent, that the subsequent act should not have such an 
“ operation, then, even though the words of such statute, 
“ taken strictly and grammatically, would repeal a former act, 
“the courts of law, judging for the benefit of the subject, 
“ have held that they ought not to recommend such a con- 
“ struction.” And Dwarris (on statutes, p. 534) holds, “ The 
“ word ‘repealed’ is not to be taken in an absolute, if it 
“ appear on the whole act to be used in a limited sense.” It is 
therefore manifest that, neither in fact, nor by construction 
of law, is the act 24th Vic., a repeal of the previously existing 
local law of extradition, and that it can be considered only as 
an amending act perfectly within the attributes of the Local 
Legislature to make, being without alteration of the substan- 
tial objects of the Imperial Act, or of its original substituted 
act, 12th Vic., cap. 19, Under these circumstances, the Impe- 
rial Act has not revived and has no operation in Canada, the 
local law of extradition alone being in force. But a close exa- 
mination of the two local laws, the amending Act 24th Vic. 
and Consolidated Statute, chap. 89, shows in the former an 
omission from the latter, which requires notice. In the origi- 
nal act 12th Vic., the words “any of such States” are gene- 
rally found in immediate connection with the previous words 
“ the United States of America,” as in the first section, “ Upon 
“complaint made on oath charging any person found, &., 
“having committed within the jurisdiction of the United 
“ States of America, or of any of such States, any of the 
“ crimes,” &c. So again “the governor may issue a warrant 
“upon the requisition of the pruper authorities of the said 
“United States, or of any such States,” &c., and so, also, in 
the second and third sections. The 24th Vic., has omitted the 
words “any such States” and has limited the enactment 
expressly to the United States of America, using those terms 
solely in all the particular places of the sections, without the 
following words of the previous law, “ or of any such States.” 
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But the additional words “ or of any such States ” in the pre- 
vious enactments would seem to be superfluous, and their 
Omission in the sections or paragraphs of the amending act 
24th Vic., merely renders the local enactments more perfectly 
conformable with the terms of the treaty and of the Imperial 
Act, and with the delegated power of legislation by the Colo- 
nial Legislature. The objection is very specious ; but is the 
Omission really important? The Treaty was made by the 
national Governments, and evidently had in view the aggre- 
gated Governments as such, the United Kingdom with its 
colonies and dependencies, and the General Government of the 
United States of America, composed of its Federated States. 
The Treaty did not contemplate the home kingdoms of Eng- 
land, Scotland and Ireland and the numerous foreign posses- 
sions, as several, but the Empire, comprehending them all in 
the aggregate; nor did it in the terms “ United States of 
America,” contemplate the several states composing the Fede- 
ration or Unian, but the General Government of the Federat- 
. ed States, as an aggregated Government known as the United 
States of America. The Imperial Act, passed to carry into 
effect the Treaty of 1842, also contemplated the aggregate or 
British Empire, and the aggregate or General Government of 
the United States of America in the like manner as the Trea- 
ty. Again, in the preamble of the Treaty, the words zurisdic- 
tion and territories are used concurrently and correlatively : 
it is there set out, “for the better administration of justice 
“ and the prevention of crime, within the territories and ju- 
“ risdiction of the two parties:” the fact, crime being made 
in terms to have a local habitation ; and, by the 10th Art. of 
the Treaty, “ it is agreed that Her Britannic Majesty and the 
** United States, &c., shall upon mutual requisitions by them 
“ made, &c. deliver up to justice all persons who, We., being 
“charged with the crimes, &c., committed within the juris- 
“ diction of either, shall seek an asylum or be found within 
“ the territories of the other,” &c. So tke preamble of the 
Imperial Act, referring to the Treaty, adverts “ to persons _ 
“ charged with the crimes, &e., committed within the jurisdic- 
“ tion of either of the high contracting parties,” &c., and final- 
ly declaring the expediency “ that provision should be made 
“for carrying the said agreement into effect,’ proceeds to 
“ enact “ that in case of a requisition made by the authority 
“ of the United States for the delivery of any person charged 
“with the crimes, &c., committed within the jurisdiction of 
“the United States of America, who shall be found in the 
“ territories of Her Majesty,” &c., “it shall be lawful,” &., 
“ and “ the person so charged shall be delivered to the person 
“ authorised to receive him in the name of the United States,” 
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“&e., and “to take him to the territories of the United 
“ States.” The several colonies or foreign possessions of the 
British Empire and the several States of the Union, are not 
mentioned in the Treaty nor in the Imperial Act. But the 
general designations necessarily had reference to the aggre- 
gated dominions and territories of the high contracting par- 
ties, the General Governments of each, the United Kingdom 
of Great Britain and Ireland, with its dependencies and colo- 
nies, on the one part, and the Federated General Government 
of the Unite! States with its State Governments on the 
other, as aggregate territories over which their respective 
general public authority prevailed.” The application of the 
terms “ jurisdiction ” and “ territories” was general not par- 
ticular, comprehensive not special, and referred to general 
not particular territories or districts comprised within the gene- 
ral designated terms, “ Kingdom of Great Britain and Ireland” 
and “ the United States of America.” The term jurisdiction, 
then, as applied to Great Britain and the United States of 
America is synonymous with the territories of either. This 
term jurisdiction has several significations, but cannot at least 
in this question be interpreted in its most limited sense, name- 
ly, as mere judicature or administration of justice in a colony. 
In its extended sense, it means a legal authority, extent of 
power, and likewise also applies to the district or country, 
otherwise territory, to which any authority or power of Go- 
vernment extends, covering under the general term the terri- 
tories of the Kingdom of Great Britain and Ireland at home 
and abroad, and in like manner those of the Union or Gene- 
ral Government of the United States, composed of its several 
States. It must not be forgotten that the chief and principal 
object of the Treaty and of the Jaws made for giving it effect, 
was with respect te the commission of crimes and the place 
of their commission; the enumerated crimes were those com- 
mitted in the kingdom of Great Britain and Ireland and in 
the United States of America. Hence, the more immediate 
objects of the Treaty and of the Imperial Act, as they apply 
to the United States of America, were, first, the fact of the 
enumerated crimes having been committed within the terri- 
tories of the United States, and second, the extradition of the 
fugitive offender from his refuge in the territories of Great 
Britain and her colonies into the territories of the United 
States, the place of the commission of the crime, the actual 
extradition being restricted to those territories in the Treaty 
and Imperial Act, as well as in the 12th Vic. cap. 89, and 
24th Vic. Now, althongh the 12th Vic. and the consolidated 
chapter 89 have the words “jurisdiction of the United States 
of America,” or “ of any such States,” in connection with the 
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commission of the crimes therein, and as to the requisition to 
the Governor for his warrant of extradition, still that warrant 
by both Statutes is directed to issue for the extradition of the 
offender into the territories of the United States only. The 
enactments authorizing the person authorized to receive the 
offender, giving him power “to hold such person in custody 
and take him to the territories of the said United States, 
pursuant to the said Treaty.” By the: terms of the Treaty and 
of the Imperial Act, jurisdiction and territories were correla- 
tive, and the addition of the words “or of any such States” 
would be useless as being, in fact, included in the general ag- 
gregate expression “ United States of America.” The omission, 
therefore, of those terms can have no legal effect. Finally, 
under the legal system in force in this country, a statute 
enactment or law passed by the Legislature of the Colony, 
duly assented to by the Governor and published in the 
Statute Book of the Colony, is a public law, governing and 
controlling all persgns, judiciary and others in the Colony, 
and if not disallowed by the Crown, and that disallowance 
publicly proclaimed in the Colony by the Governor, within 
the two vears provided by the Canada Union Act, it must be 
held to have received Imperial sanction for its operation. It 
is & principle of our law here as in England that the binding 
effect of a Statute whose language is explicit and meaning 
plain, is unquestionable, and that its authority cannot in 
general be questioned in any court of justice or by any judge 
in Canada. The binding efficacy of Statutes is paramount 
here, although it does not prevail as a principle of law in the 
United States, because the Constitution there being a written 
one, designating the constituents of the general government, 
as well as the powers and duties of the Legislature and of 
the judicial power, the latter as one of those constituents, has 
therefore the power to determine whether a Statute or act is 
or is not constitutional ; otherwise the law would be superior 
to the constitution and become paramount law. It has accor- 
dingly become a settled principle in the legal policy of the 
Urited States, that it belongs to the judicial power as a 
matter of right and duty to declare any act of the Legislature 
made in violation of the Constitution or of any provision of 
it, null and of no effect. But, by the Constitutional Act of 
Canada, the Union Act 3 and 4 Vic., it is only required that 
our local legislation should not be repugnant to Imperial 
enactments made for our local guidance ; and in the particular 
of this matter, the Imperial Treaty Act has prevented such a 
possibility by delegating to our local legislature the power to 
make local law to be substituted for its own enactinents. The 
local legislation made under this delegation, the 12th Vic., 
TOME XIV. 11 
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cap. 19, was not only expressly allowed and approved by her 
Majesty, but under the sanction of the delegating Imperial 
Act was, by her Majesty, substituted for that Imperial Act, and 
the subsequent local legislative amendments made to the ori- 
ginal and substituted law have not been disallowed, whilst 
the last local law, the 24th Vic., by a special Order of her 
Majesty in Council, has been remitted and left to its opera- 
tion in the colony. As a necessary conclusion and legal deduc- 
tion from the foregoing, the Consolidated enactment, chapter 
89, «mended by the 24 Vict., is a subsisting provincial statute 
continuing the original enactments and law of the 12th Vict., 
and is the declared will of the supreme power within the 
colony, which, not being repugnant to Imperial enactments in 
such matter, all subjects in Canada are bound to obey; and 
inasmuch as this subsisting law is created by the exercise of 
the highest authority which the Courts of Canada acknow- 
ledge, it cannot be dispensed with, altered, amended, suspend- 
ed, repealed or annulled but by the same power from which 
it derives its existence. This amended subsisting law, being 
the actual and sole extradition law of the colony, authorizes 
the issue in the first instance and at once of a warrant by a 
Judge of the Superior Court, without the previous warrant 
under the hand of the Governor, and therefore the warrant 
issued in this case is good and according to law. Judges BER- 
THELOT and MONK concur with the foregoing notes of Judg- 
ment of Judge BADGLEY. Application rejected. (9 J., p. 29.) 

F. G. JOHNSON, Q. C., for the Crown. 

STRACHAN BETHUNE, Q.C., and B. DEVLIN, for the U. S. 

Hon. J. J. C. ABBOTT, Q. C., and W. H. Kerr, for the pri- 
soners. 


OBLIGATION SANS CAUSE.—OBLIGATION DE LA FEMME POUR SON MARI. 
Cour SUPÉRIEURE, EN REVISION, Montréal, 25 Janvier 1865. 
Coram SMITH, J., BADGLEY, J., BERTHELOT, J. 


WALKER et vir vs. CREBASSA Junior. 


Jugé : 10. Que, dans l’expèce actuelle, la vente faite au Difendeur, par 
la Demanderesse séparée de biens, de certains immeubles qui lui sont 
propres doit être rescindée sur le principe qu'aucune valeur n’a été 
prouvée lui avoir été payée. (1) 

20. De plus. par la Cour Inférieure ; que les engagements contractés 
à cette vente par la Demanderesse, l'ayant été pour les dettes de son 
wari, sont nuls en vertu de la 55me section du chapitre 37 des Statuts 
Refondus du Bas-Canada. (2) 


(1) V. art. 989 C. C. | (2) V. art. 1301 C. C. 
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Le jugement rendu par la Cour Supérieure, & Sorel, le 14 
novembre, 1864, est comme suit : “ La Cour considérant qu'il 
est en preuve, et ce sur l'admission même du Défendeur, que 
la Demanderesse n'avait point, lorsqu'elle a consenti l’acte de 
vente reçu devant N. D. Crebassa et confrère, notaires, le 
deux avril, 1862, dont elle demande la résiliation, reçu le prix 
porté audit acte de vente, savoir, la somme de dix-huit cents 
piastres, quoiqu'il soit erronément dit audit acte que cette 
somme lui avait été payée avant sa passation, et qu'elle en ait 
donné quittance ; qu’ainsi l'énonciation faite audit acte 
relative à ce paiement est fausse. Considérant qu'il est encore 
admis par le Défendeur que la considération par lui donnée 
comme prix de la vente a été la remise qu'il prétend avoir 
faite au Demandeur, John George Crebassa, mari de la De- 
manderesse, d'une créance qu'il avait contre lui ; qu'il résulte 
de cette admission que la Demanderesse, épouse séparée de 
biens de John George Crebassa, a payé, en faisant ladite 
vente, une dette contractée par son mari, soit avant, soit pen- 
dant leur mariage. Considérant que, par la cinquante-cinquième 
section du chapitre trente-sept des Statuts Refondus du Bas- 
Canada, il est décrété “ que nulle femme mariée ne pourra se 
“ porter caution ni encourir de responsabilité en aucune autre 
“ qualité que comme commune en biens avec son mari pour 
“ les dettes, obligations ou engagements contractés par le mari 
“ avant leur mariage ou pendant la durée du mariage, et tous 
“ engagements contractés par une femme mariée en violation 
“ de cette disposition seront absolument nuls et de nul effet.” 
et que les engagements contractés à ladite vente par la De- 
manderesse, qui n'était pus cominune en bien avec, son mari, 
mais qui, au contraire, en était séparée, l’ont été pour les 
dettes de son mari, et, partant, en violation et en fraude de la 
loi, déclare nulle et. de nul effet, au besoin annule, rescinde et 
inet au néant la vente faite par la Demanderesse au Défendeur, 
et remet les parties au même et semblable état qu'elles étaient 
avant icelle, en conséquence, déclare que la Demanderesse est 
et n'a pas cessé d’être propriétaire des immeubles désignés 
audit acte de vente .... Ordonne au Défendeur de l'en 
remettre en possession, sous quinze jours de la significa- 
tion de la présente sentence, sinon, il y sera contraint par 
toutes les voies légales.” Ce jugement ayant été porté devant 
la Cour de Revision, à Montréal, le Défendeur produisit des 
raisons d'appel comme suit : lo. Le deux Avril, 1862, la De- 
manderesse a comparu à un acte de vente, devant N. D. Cre- 
bassa, N. P., et autorisée de son mari et de lui séparée de 
biens, elle a vendu divers terrains au Défendeur moyennant 
$1800. 20. Par sa déclaration elle allegue qu'aucune valeur n’a 
été donnée pour cette aliénation. 30. Elle conclut à la rescision 
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de l’acte de vente. 4o. La première défense du Défendeur 
allègue que ces terrains ont été achetés et payés avec les 
deniers de John George Crebassa, le inari de la Demanderesse, 
et au nom de cette dernière, et que c'est lui qui gère toutes 
ses affaires, perçoit tous ses revenus et dispose de tous ses 
biens comme bon lui semble. 50. La seconde défense allègue 

vellea regu bonne et valable considération, que quittance 
finale en a été donnée, que cet acte de vente a été fait de 
bonne foi par elle dûment autorisée, et que tradition en a été 
donnée par elle au Défendeur 60. La Demanderesse ayant 
examiné le Défendeur sur faits et articles, ce dernier prouve 
que la valeur stipulée en l'acte de vente se trouvait déjà entre 
les mains du mari de la Demanderesse, qu'elle a été employée 
à payer les dépenses de la famille, et la Demanderesse l'a 
ainsi reçue, en sorte que J’allégué de valeur n'est point prouvé. 
70. La Demanderesse examinée sur faits et articles ne peut 
pas expliquer en quoi et comment elle a pu acquérir ces 
terruins. 80. Examinée comme témoin, le 16 janvier 1864, la De- 
manderesse reconnaît et avoue formellement que c’est son 
mari qui gère et transige ses affaires; en un mot qu'il a 
toujours agi pour elle et en son nom. 9o. Il est prouvé, par 
témoins et des documents, que ces terrains ont été acquis au 
nom de la Demanderesse, hors. s4 connaissance et sans 
qu'elle puisse expliquer comment ils ont été payés, car 
c'est son mari qui a tout géré et transigé. 100. Le De- 
mandeur était l'agent et le mandataire de sa femme, la 
Demanderesse, ce fait est admis dans la détlaration, puis- 
qu'il y est dit : que les deniers n'ont été payés ni à l’un ni à 
l'autre “or either of them ” et ces terrains appartiennent 
aussi bien au mari qu'à la femme. 110. Il n'y a aucune preuve 
que la valeur mentionnée en l'acte de vente n'a pas été payée 
soit à l’un ou à l’autre, “ or either of them,” suivant les ex- 
pressions de la déclaration ; puisque les réponses sur faits et 
articles du Défendeur établissent que cette valeur, et bien au- 
delà, était, lors de la vente, en dépôt entre les mains du mari, 
le mandataire et l'agent de la Demanderesse, donc, elle a reçu 
valeur par l'entremise de son agent qui a toujours géré ses 
affaires. 120. En supposant même que ces deniers eussent été 
donnés par la femme en paiement des dettes de son mari, l’ac- 
tion serait mal fondée ; en autant que la loi statutaire du Pays 
citée dans le jugement n'empêche pas la femme séparée de 
biens de faire des actes d’aliénation, comme de renoncer à une 
hypothèque ou d'aliéner ses héritages et en agissant ainsi, elle 
ne se porte pas caution ni responsable et elle n'en court aucune 
responsabilité. Vide Boudria et McLean, 10 KR. J. R. Q., p. 24 
et 13 R. J. RB. Q., p. 506; Armstrong vs. Rolston, et Dufresnay, 
Oppte, et The Trust und Loan Company of Upper Cunada, 





DE LA PROVINCE DE QUEBEC. 165 


Contestants, (1) et 138 R. J. R. Q., p. 491. Sous l'empire de la doc- 
trine établie par ces autorités, il s'ensuit qu'il existe une dis- 
tinction bien marquante entre l'incapacité de la femme pour 
s'engager à garantir et sa capacité pour s'engager à ne pas 
exercer ses droits. Mr. le Juge MEREDITH, en rendant le juge- 
ment de la Cour d'Appel, en la cause de Boudria et McLean, : 
donne l'interprétation légale de la clause de la loi citée dans : 
le jugement rendu en cette cause comme suit : “ And, as in my 
“ opinion, there is a plain difference between the contracting 
“ofa liability and the renunciation of a right” (Troplong - 
“ Priv.et hyp., No. 596 ; Pandectes de Justinien, vol. 6, P. 251), 
“TI think that the provision of the law, relied on by the 
“ Appellant is inapplicable to the present cause.” “ Moreover the 
“ construction contended for by the learned judges who differ 
from the majority of the Court, would lead to this most un- 
reasonable result, that a married woman have, as she un- 
“ questionably has, the power of alienating her propres to 
“ pay the debt of her husband, and yet she wuuld not be able 
“ to consent to her husband selling his own property for the 
“ same purpose.” 10 R. J. R. Q., p. 33. Ainsi nul doute que la 
femine mariée peut aliéner ses prepres pour le paiement des 
dettes de son mari ; en effet la loi lui défend d’encourir aucune 
responsabilité comme garante, mais elle ne l'empêche pas d’a- 
liéner ses biens pour payer les dettes de son mari. “ Leaving 
‘at the same time the rights and powers of married women 
“in other respects unimpaired,” comme remarque le méme 


(1} La section 29 du ch. 30 de l’Ord. de 1841, 4 Vict., décrétait que ‘‘ aucune 
hypothèque légale ou tacite ne sera constituée ou ne subsistera sur des terres, 
tenements, ou héritages, propriétés réelles ou immobilières dans cette province, 
excepté pour les causes et dans les cas ci-après, savoir, sur les terres, téné- 
ments, et héritages, propriétés réelles et immobilières d'hommes mariés, en 
faveur et à l'égard de leurs femmes, pour assurer la restitution et le paye- 
ment de toutes dots, réclamations et demandes auxquelles elles peuvent pré- 
tendre contre leurs maris, en conséquence ou a raison d'aucune succession ou 
héritage qui pourra échoir ou accroître à telles femmes mariées, et de toute 
donation qui pourra leur être faite pendant la durée de leur mariage, laquelle 
hypothèque datera les époques respectives auxquelles viendra à échoir ou à 
accroître telle succession ou héritage, ou de la mise à exécution de telle dona- 
tion, etc.” 

La sec. 51 du ch. 37 des S. R. B. C. de 1861 décrétait que ‘ les ventes ou 
transport des immeubles appartenant à une femme mariée en qualité de propres, 
et consentie par elle soit avant soit après la mise en force de l’Ordonnance 
d'enregistrement 4 Vict., ch. 30, vaudront et auront leur plein effet de la 
même manière que si la trente-quatrième section de ladite Ordonnance n’eût 
jamais force de loi.” 

Aux termes de ces deux sections il n’existe aucune hypothèque légale ou tacite 
sur les propriétés du mari pour le remploi des propres de la femme aliénés 
durant le mariage. La renonciation de la femme à l'exercice de ses droits et 
reprises en faveur d’un créancier de son mari, n'étant pas un cautionnement, 
est valide. (Armstrong vs. Rolston, cur., et Dufresnay, Opposante, et Cie de 
Prêt et d Hypothéque du Haut-Canada, Contestante, C. S. Montréal, ler dé- 
cembre 1854, Smitu, J., 13 R. J. KR. Q., p. 491.) 
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Juge, 10 R. J. R. Q. p. 34 Le Défendeur cita les autorités 
suivantes à l'appui de ses prétensions. 6 vol. Pandectes de Jus- 
tinien, traduites par Bréard-Neuville, p. 249 : “ Il importe peu, 
“par rapport à l'intervention, qu'une femme ait compté la 
“ somme en espèces, ou qu'elle ait donné ses effets en paie- 
“ment; car soit qu'elle ait vendu sa chose pour en donner le 
“ prix ou pour le déléguer au créancier d'un autre, je ne pense 
pas qu'il y ait lieu au sénatus consulte,” Or done, “ si une femme 
“en intervenant, a délégué un de ses débiteurs, le sénatus 
“ consulte n'est point applicable, parce qu'il n’y aurait pas lieu 
“ sielle eût compté la somme, le sénutus consulte se proposant 
“ seulement de la relever de ses engagements, et non de l’em- 
“ pêcher d'aliéner.” Page 251, Alexandre dit également: “ Si, 
“ majeure de vingt-cinq ans, vous avez vendu vos propriétés 
“ et payé pour votre mari, vous ne pouvez invoquer le secours 
“ du sénatus consulte,” Pour la même raison, “ quoiqu'il faille 
“ intervenir pour donner un gage, cependant, suivant Julien, 
“si la femme créancière a délivré le gage pour le débiteur, il 
“ n’y a point là d'intervention.” C'est pourquoi les empereurs 
Philippe disent, dans un rescrit adressé à une femme, “ Il est 
“ constant en jurisprudence que, même durant le mariage, les 
“ droits d’hypothéque et de gage peuvent étre‘remis au mari” 
BADGLEY, J.: Several years ago, Madame Crebassa sold a 
quantity of land to the Defendant. In the deed of sale, it was 
mentioned that the purchase money had been paid. The action 
has been brought before the Court below to recover from 
Defendant the property so sold, on the ground that it was not 
the case that the money has been paid. The Defendant plead- 
ed that the other Pluintiff, the husband, was the agent of his 
wife, and transacted all her affuirs, and that Plaintiff owed 
Defendant, at the time of the purchase, a large sum of money 
which he set off. But Defendant proved nothing with refe- 
rence to this sum of money. He admitted that he paid no 
money whatever, and that the only consideration for the deed, 
according to him, was the deposit in the husband's ha:ds. 
Under these circumstances, the case came before the Court 
of Review, but the amount of the purchase money had never 
been paid at all. The court is of opinion that Plaintiff has 
established her right, and, consequently, the judgment of the 
Court below must be confirmed. Judginent confirmed. (9 J., 
. 53.) 
P OLIVIER and ARMSTRONG, avocats des Demandeurs. 
LAFRENAYE and BRUNEAU, avocats du Défendeur. 
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DELEGATION DB PAIEMENT. 


SUPERIOR COURT, Montreal, 31st March 1865. 
Coram BADGLEY, J. 


DvuBUC vs. CHARRON. 


Heid : That a délégation imparfaite in a deed of sale is not a personal 
undertaking on the part of the purchaser to pay the amount so dele- 
gated. (1) 


In the deed of sale by Augustin Dubuc to Defendant, 
several indications de paiements were made, and amongst 
others, one was made in favour of Plaintiff, Lue Dubuc. The 
Defendant having obtained a ratification of his title, and 
deposited the amount of his purchase money, the hypothecary. 
creditors, whose claims were anterior to Plaintiff’s mortgage, 
were paid in preference to the latter, who brought this action, 
on the ground that, by his deed, Defendant had undertaken 
to pay his debt. The Defendant pleaded the judgment of dis- 
tribution of the purchase money, and that no personal engage- 
ment existed on his part to make good Plaintiff 'sclaim. “The 
Court, considering that the delegations set forth in the deed 
of sale by Augustin Dubuc to Defendant, under date of the 
4th June 1862, made by the vendor in favor of Plaintiff was 
not a personal undertaking and engagement on the part of 
Defendant to pay to Plaintiff the sum of fourteen hundred 
livres, ancient currency, thereby delegated, and was only for 
the payment of the said sum out of the amount of the price 
or purchase money in the deed of sale mentioned, accordi 
to the sufficiency of the price, after the payment of prior and 
preferential privileges and mortgages chargeable and payable 
thereout ; considering that the entire price or purchase money 
was required and ordered to be distributed amongst, and for 
the payment of privileges and mortgages anterior to and pre- 
ferable to the demand of Plaintiff ; considering that the De- 
fendant hath maintained and established the material aver- 
ments of his exceptions und pleas; doth dismiss Plaintiffs 
action.” (9 J. p. 79.) 

JODOIN & LacosTE, attorneys for Plaintiff. 

CARTIER, POMINVILLE & BETOURNAY, attorneys for De- 
fendant. 


(1) L’on ne présume jamais qu'un tiers-détenteur s’oblige personnellement 
et renonce au droit de délaisser, A moins qu'il n’y ait promesse expresse et 
renonciation formelle. (Banque du Peuple vs. Gingras, C. S., Trois-Rivières, 
24 février 1852, MonDELET, J., VANFELSON, J. et MEREDITH,J. 3 À. J. R. Q., 
p. 159.) Voir art. 1029 C. C. 
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VENTE.—RATIFICATION DE TITRE.—DELEGATION DE PAIEMENT. 
SUPERIOR COURT, Montreal, 3lst March, 1865. 
Coram BADGLEY, J. 
DuBuc vs. CHARRON. 


Heid : In the case of a simple delegation of payment in a deed of sale 
where the vendee, in the course of proceedings for a judgment of ratifi- 
cation, deposits the total amount of purchase money in court, that the 
vendee is completely exonerated from all further responsibility to pay 
the amount stipulated to be paid to the creditor délégué, even if such 
creditor receive nothing in the distribution of the moneys so depo- 
sited. (1) 

This was an action by a creditor délégué in a deed of sale 
against the vendee, to recover from him, personally, the 
amount which the vendee undertook, by the deed, to pay to 
such creditor à l'acquit of the vendor. The Defendant pleaded 
and proved that, immediately after the execution of the deed 
of sale (having ascertained that the mortgages on the proper- 
ty sold were in excess of the purchase money), he applied for 
a ratification of title, and, in due course, and after the obser- 
vance of all needed formalities, deposited the total amount of 
purchase money in court, which was afterwards distributed 
amongst the creditors entitled to it. In this distribution, 
nothing was awarded to Plaintiff, and he accordingly endea- 
vored, by the present action, to recover from Defendant under 
the covenant contained in the deed of sale. 

“ The Court considering that the delegation set forth in the 
deed of sale by Augustin Dubuc to Defendant, under date of 
the 4th of June, 1862, made by the vendor in favor of Plain- 
tiff, was not a personal undertaking and engagement on the 
part of Defendant to pay to Plaintiff the sum of fourt en 

undred livres, ancient currency, thereby delegated, and was 

only for the payment of said sum out of the amount of the 
price or purchase money in the deed of sale mentioned, ac- 
cording to the sufficiency of the price, after the payment of 
prior and preferential privileges and mortgages chargeable 
and payable thereout. Considering that the entire price or pur- 
chase money was required and ordered to be distributed 
amongst and for the payment of privileges and mo 
anterior to and preferable to the demand of Plaintiff. Consi- 
dering that Defendant hath maintained and established the 
material averments of his exceptions and pleas, doth dismiss 
Plaintiff's action with costs. (9 J., p. 106.) 

JODOIN and LACOSTE, for Plaintiff. 

CARTIER, POMINVILLE and BETOURNAY, for Defendant. 


(1) V. art. 1029 C. C. et art. 967 C. P. C. 
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SAISIE-ARRET AVANT JUGEMENT. 
Cour DE CIRCUIT, POUR LE DISTRICT DE RICHELIEU, 
Sorel, 23 Juin 1864. 
Coram LABERGE, J. A. 
MAILLOUX vs SOMMERVILLE. 


Jugé : Qu’une simple requête à fin d’opposition, demandant la nullité 
de la saisie-arrét avant jugement, est permise par la loi (Ord. de 1667, 
titre 35, art. 2), et que le Défendeur peut se servir de cette voie, pour ob- 
tenir Pannulation de la saisie-arrêt avant jugement. (1) 


Le Demandeur ayant fait émaner, le 10 juin, 1864, une 
saisie-arrét avant jugement pour saisir-arréter les biens 
meubles du Défendeur, ce dernier présenta,le 13 juin, devant le 
juge en chambre, une requéte d’opposition exposant les nullités, 
tant de forme que de fond de cette saisie-arrét et concluant 
à son annulation. Sur l'ordonnance du juge, le Demandeur 
comparut en chambre le 16 juin, et fut tenu de repondre à 
cette requête. Le 17 juin, les parties procédèrent en chambre 
à leur preuve respective, sur appointement à cette effet. Après 
audition au mérite et sur la motion du Demandeur pour faire 
mettre tous les procédés de côté, la Cour a rendu un jugement 
final renvoyant la saisie-arrét et elle a motivé son jugement 
comme suit : Sur la requête d'opposition et demande de nullité 
de saisie-arrêt du Défendeur, et sur la motion du Demandeur 
pour faire rejeter ladite requête, considérant, lo Que ladite 
requête est permise par la loi, et que le Défendeur peut se 
servir de cette voie pour obtenir l'annulation de la saisie-arrét 
avant jugement prise contre lui pendant que la Cour de Cir- 
cuit n'est pas en terme pour ce district, et que célérité est re- 
quise dans les procédés ; 20 que la motion est mal fondée et 
ne peut être maintenue ; 30 que, sur la production de la motion 
l'enquête ayant été ordonnée sur les faits de la requête, il est 
prouvé que le bref de saisie-arrêt a été injustement et illégale- 
ment obtenu par le Demandeur, et que l’allégué contenu dans 
son affidavit qu'il a toute raison de croire et croit vraiment 
en sa conscience que le Défendeur est sur le point de recéler 
ses biens, dettes, effets, et ledit bois fait par le Demandeur, et 
de laisser incontinent le Bas-Canada, et que Sommerville se 
cèle dans la vue de frauder le Déposant, son créancier, et ses 
créanciers, est d'après la preuve faite, faux en fait et mal 
fondé en loi. Requête d'opposition maintenue. (9 J. p. 80.) 

GAUTHIER, avocat du Demandeur. 

PICHÉ et BROSSARD, avocats du Défendeur. 


(1) Leslie et al. et Banque Molson, 11 R. J. R. Q., p. 77, 12 R. J. R. Q., 
R 286 et 13 A.J. R. Q., p. 310 ; Rodier, sur l’'Ord. de 1667, tit. 35, art. 2. 
oir arts. 819, 834 et 854 C. P. C. 
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AVAL SUR UN BILLET PROMISSOIRE. 
Circuit Court, St. John, 12th March, 1863. 


Coram LORANGER, J. 


NARBONNE vs. TETREAU. 


Hed : That a signature subscribed to a negotiable note by a person 
other than the maker of the note is equivalent to an aval. (1) 


This action was instituted on the 7th January, 1363, 
to recover the sum of twenty dollars, amount of a promissory 
note, in the following terms: “ I, for value received, promise 
“ to pay Jean Tétreau, or beurer, the sum of twenty dollars, ten 
“the first January next, and ten dollars, the first April 
next with interest. Franklin, N. Y., Sept., 1861. (Signed) 
Wm. Younc. “JEAN TETREAU.” Plaintiff, alleged, in his 
declaration, that Tétreau, the Defendant, signed the 
said note as aval. Defendant pleaded: “que tous et 
chacun des allégués du Demandeur sont faux et mal 
“ fondés, et qu'il ne s'est jamais porté caution de William 
“ Young et n'a jamais prétendu en aucune manière endosser 
“ ledit billet” MacDonaLp, for Plaintiff, argued that the 
note being negotiable, no endorsement was required, and that, 
consequently, the Court could not look upon the signature at 
the bottom of said note “Jean Tétreau” is any other light 
than that of a caution soliduire, and, in support thereof, 
cited Story, Prom. Notes, sec. 462, p. 569. Story, on Bills, 
sec. 455, p. 531. LORANGER, J., rendered judgment for Plain- 
tiff as above noted. (9 J., p. 80.) 

L. G. MacponaLp for Plaintiff. 

E PELLETIER for Defendant. 


WAREHOUSE RECEIPTS AS COLLATERAL SECURITY TO A BANK. 


Court OF REVIEW, Montreal, 30th November, 1864. 
Coram SMITH, J., BERTHELOT, J., MONK, J. 
MoLsons BANK vs. JANES et al. 
Held: That a transfer of goods may be validly made to a banking 


institution by the delivery of a warehouse receipt without endorse- 
ment, (2) 


(1) V. S. du C. de 1890, 53 Vict., ch. 33, sec. 56. 
(2) V. art. 1741 C. C., et 8. du C. de 1890, 53 V. ch. 31, 8. 78. 
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The Plaintiffs revendicated 300 tons of coals lying in a yard, 
on Commissioners street, in Montreal. In their declaration, 
they set up that they were a hody, corporate, carrying on the 
business of banking, in Montreal, and that Defendants were 
coal and commission merchants ; that, on the 27th June, 1863, 
Defendants delivered to them their promissory note for $1000, 
payable three months after date, which they discounted for 
them ; that, as collateral security for the payment of the note, 
Defendants, at the same time, being then warehousemen, sign- 
ed and delivered to them a warehouse receipt by which they 
declared to have -received into store on storage, on account 
and deliverable only to the order of Plaintiffs, 300 tons of 
coal ; that, by such delivery, Plaintiffs became the legal owners 
and bailees of the 300 tons of coal; that the note was never 
paid, and Plaintiffs, as the actual holders in possession and as 
bailees of the coal, were entitled to the exclusive right und 
possession thereof, until payment of the amount of the note ; 
but Defendants had refused to deliver up the coal, wherefore 
Plaintiffs had a right to revendicate the same. The interven- 
ing parties came into the cause, setting up, by their petition 
in intervention, that they were creditors of Defendants for 
the sum of $1522.06. The Defendants were not, and, in fact, 
never were, at Montreal or elsewhere, at the time the ware- 
house receipt was given to Plaintiffs, engaged in the calling 
of warehousemen, and, in fact, they had not and never had 
had the capacity of warehousemen, and were not publicly 
known as such; but, on the contrary, were merchants, traders, 
and dealers in coal, and that the coal seized never was in the 
possession of any warehouseman or any third person, for or 
on behalf of Plaintiffs, but, at all the said times, remained in 
the ownership, custody, possession, and power of Defendants ; 
and the warehouse receipt was null; and no right or title to 
the coals was thereby or in anywise vested in Plaintiffs ; that 
Defendants were, at the time the writ of attachment was 
issued, insolvent, by reason whereof, all their property, includ- 
ing the coal, was, at the time of the attachment, the general 
gage and property of the intervening parties and the other 
creditors of Defendants, and Plaintiffs had no lien or privilege 
on the coal. At Enquw+te, it was proved that Defendants were 
not engaged in the calling of warehousemen, although they 
had stored goods on two or three occasions. The warehouse 
receipt was not endorsed. The Court dismissed the interven- 
tion. 

J. L. Moris, for intervening parties, submitted: The prin- 
cipal questions raised are two of fact, and two of law depend- 
ing upon the questions of fact. The first question of fact 
ra‘sed is, were Defendants warehousemen at the time tacy 
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gave the receipt fyled? The first proposition of law depends 
upon the negative answer to the foregoing question of fact, 
and may he thus put, if Defendants were not warehousemen 
at the time of their giving the receipt, Plaintiffs were not 
legal bailees of the coal mentioned therein. The second ques- 
tion of fact is, did Defendants endorse the receipt to Plain- 
tiffs? The second proposition of luw, in like manner, depends 
upon the negative answer to this second question of fact, and 
is as follows: If Defendants did not endorse the warehouse 
receipt, the delivery of the same to Plaintiffs did not operate 
as a valid transfer thereof. In answer to the first question of 
fact, viz., were Defendants warehousemen, at the time they 
gave the receipt, it may be urged by Plaintiffs that the proof 
shows that Defendants stored goods ; but it is submitted, as a 
further proposition of law, that one or two acts do not 
constitute a man a trader (a warehouseman is a trader); 
there must be a continuity of acts. Vide De Lamarre and 
Lepoitevin, Droit Commercial, vol. 1, p. 83, sec. 37 et seg., and 
sec. 39. It is evident that the first question of fact being 
answered in the negative, the first proposition of law lai 

down is sound, and that a warehouse receipt can only be 
legally given by a person engaged in the calling of a ware- 
houseman, known to the public as such, and having ware- 
houses for the storage of goods, and that, therefore, Plain- 
tiffs were not legal builees of the coal seized. The injustice of 
a contrary holding is manifest. A merchant, ostensibly the 
owner of large quantities of goods displayed to the public 
on his premises aily, might, on failure, prove to have given 
warehouse receipts for these, and the chief assets go into 
the pocket of the holder of the receipt leaving the creditors 
without remedy. These creditors deal with their debtor on 
the supposition prevalent in all trading matters, that the 
possessor is the proprietor, and are manifestly deceived. No 
such injury arises in the case of a bond fide warehouseman, 
because the public presume that the goods stored are not 
his, or that, if his, they may be pledged. If a trader desire 
to pledge goods, obviously, his course is to warehouse them, 
and then endorse the warehouse receipt. No injury to publie 
morals arises then, since the pledge is accompanied by dive-t- 
ing of possession, nor a fortiori is the pledge by a trader, 
of goods already warehoused, calculated to deceive. But, in the 
other cases, the bond fide gage of the creditors is swept 
away,and they are deceived, and a principle is laid down 
which would shake the foundations of trade. The common 
law and the act of incorporation of the Molsons Bank 
equally forbid the bank to enter into a contract such as the one 
inquestion. Vide Pothier, Nantissement, vol. 2, p. 94, § 8, and 
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18 Vict., ch. 202, sec. 20. A bank cannot receive a ware- 
house receipt as sccurity, for moneys advanced, from any per- 
son not engaged in the calling of a warehouseman. Con. stat. 
Canada, ch. 54, sec. 8, p. 645. The second question of fact, 
viz., did Defendants endorse the receipt? is answered by 
reference to the receipt fyled which bears no endorsement, 
and the second proposition of law, viz. That the delivery of 
the receipt to Plaintiffs without endorsement did not con- 
stitute them bailees of the coal, will be found to be correct on 
reference to con. stat. Canada,chap. 54,sec. 8,p. 645, which reads 
as follows : “ Notwithstanding anything to the contrary in the 
charter or act of incorporation of any bark in this province, 
any bill of lading, any specification of timber, or any receipt 
given by a warehouseman, miller, wharfinger, master of a 
vessel, or carrier, for cereal grains, goods, wares, or merchandise 
stored or deposited, or to be stored or deposited in any whare- 
house, millcove, or other place in this province, or -shipped in 
any vessel, or delivered to any carrier for carriage from any 
place whatever, and whether such cereal grains are to be 
delivered upon such receipt in species or converted into flour, 
may, by endorsement thereon by the owner of or person enti- 
tled, to receive such cereal grains, guods, wares, or merchan- 
dize, or his attorney or agent, be transferred to any incor- 
rated or chartered bank in this province, or to any person 
or such bank, or to any private person or persons, as collateral 
security for the due payment of any bill of exchange or note 
discounted by such bank in the regular course of its banking 
business, or any debt due to such private person or persons, 
and being so endorsed shall be vested in such bank or private 
person from the date of such endorsement, all the right and 
title of the endorser to or in such cereal grains, goods, wares, 
or merchandise, subject to the right of the endorser to have the 
same retransferred to him, if such bill or note or debt be paid 
when due; and in the event of the non-payment of such bill 
or note or debt when due, such bank or private person may sell 
the said cereal grains, goods, wares,or merchandise, or retain the 
proceeds or so much thereof as will be equal to the amount due 
to the bank or prwate person upon such bill or note or debt, 
with any interest or costs, returning the overplus, if any, to such 
endorser.” Even when the warchouseman giving the receipt is 
also the owner of the goods, a bank cannot obtain any pri- 
vilege by the delivery to it of such warehouse receipt, unless 
the party who unites in his person the qualities of warehouse- 
man and owner endorses his name thereon, as will appear by 
reference to 24 Vict., ch. 23, sec. 1, amending ch. 54, con. stat. 
of Canada, and which reads as follows: “ Provided that when 
any person engaged in the calling of warehouseman, miller, 
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whartinger, master of a vessel, or carrier, by whom a receipt 
may be given in such his capacity, as hereinbefore mentioned, 
for cereal grains, goods, wares or merchandise, is at the same 
time the owner of or entitled himself (otherwise than in his 
capacity of warehouseman, miller, wharfinger, master of a 
vessel, or carrier,) to receive such cereal grains, goods, wares 
or merchandise, any such receipt, or any acknowledgement or 
certificate intended to answer the purpose of such receipt, 
given and endorsed by such person, shall be as valid and 
effectual for the purposes of this act, as if the person giving 
such receipt, acknowledgment or certificate, and endorsing 
the same, were not one and the same person,” &c. The reason 
of this is to identify the warehouseman as owner. If the en- 
dorsement is not made, there is nothing to show that the ware- 
houseman is owner; and if it were held that warehousemen 
might transfer warehouse receipts without endorsement by 
the owner, the latter would have no security in storing goods. 
They would disappear, being transferred by the warehouse- 
man, if dishonest, and the public, by receiving the receipts, 
would become a party to the fraud. | 

R. LAFLAMME, Q. C., for Plaintiff: Argued that Defendants 
were warehousemen. In their declaration of co-partnership, a 
copy of which was fylel of record, they were described as 
coal dealers and commission merchants. As commission mer- 
chants, they were in the habit of receiving consignments of 
goods for sale ; these goods they had to warehouse and, 
therefore, they were evidently within the meaning of the act 
engaged in the calling of warehousemen, and, as such, could 
validly grant a warehouse receipt. They had also described 
themselves warehousemen in the warehouse receipt in ques- 
tion. As to the second proposition of law submitted by the 
counsel for the intervening parties, it was true that the 8th 
sec. of the 54th chapter of the Consolidated Statutes of 
Canada required an endorsement of a warehouse receipt by 
the warehouseman to make a valid transfer of the same. But, 
in this case, defendant was the owner of the ‘coals and, 
according to the Act 24 Vic., sec. 1, amending the former Act, 
endorsement was no longer necessary, except in the case 
where the warechouseman acted purely and simply as such, 
and did not combine in his person the qualities of ware- 
houseman and owner. 

The Court contirmed the judgment of the Superior Court, 
dimissing the intervention. (9 J. p. 81.) 

R. & G. LAFLAMME, for plaintitts. 

TORRANCE & Morris, for intervening parties. 
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COUNSEL FOR DEFENCE ON TRIAL FOR FELONY. 


COURT OF QUEEN’S BENCH, Crown SIDE, 
Montreal, 30th March, 1865. 


Coram MONDELET, J. 
REGINA vs. DAOUST. 


Held: That persons tried for felonies may make their full defence by 
two connsel and no more before a jury wholly composed of persons 
skilled in the language of the defence. (1) 


This was an indictment for forgery. The evidence of the 
witness whose signature was alleged to have been forged having 
been corroborated by other evidence, as required by section 
26th of ch. 94 of the Consolidated Statutes of Canada; Oui- 
MET and DENIS, of counsel for the prisoner, addressed in french 
the jury wholly composed of french speaking persons, for the 
defence. Mr. CHAPLEAU, of counsel for the prisoner, rose also 
to address the jury on behalf of the prisoner, but was stopped 
by the court on the principle that two counsel only could be 
heard on behalf of persons indicted for criminal otfences. (9 
J., p. 85.) 


PELONY.—NEW TRIAL. 


Court OF QUEEN’S BENCH, CRIMINAL APPEAL, RESERVED 
CASE, Montreal, 9th June, 1866. 


Coram DuvaL, C. J., AYLWIN, J., MEREDITH, J., DRUMMOND, 
J., and MONDELET, J. 


ReGINna vs. DAOUST. 
Held : That no new trial can be granted in a case of felony. (2) 


A motion for a new trial, in the case of the prisoner pre- 
sent in court, who was convicied of forgery, was made before 
Judge MONDELET, on the 20th April, 1865. Two indictment 
had been found and a conviction secured on the lst indictment. 


(1) Cons. St. of Canada, ch. 99, sec. 55; Cons. St. for Lower Canada, ch. 84, 
sec. 31 ; 4th vol. of Blackt’s Com; Wendell’s Ed., p, 356. By Statute 7 W. 
III, c. 3, persons indicted for high treason may make their full defence by 
counsel not exceeding two. V. art. 661 C. Crim. 


(2) V. art. 747 du Code Criminel. 


176 RAPPORTS JUDICIAIRES REVISES 


At the trial on the second indictinent importance evidence was 
adduced which was not known or remembered at the previous 
trial, and the prisoner was acquitted (1). 

OUIMET, G., in moving, remarked that the motion was based 
upon new evidence, the evidence of the witness Legault, whose 
testimony mainly acquitted the prisoner on the second indict- 
ment. This evidence was found after the date of the trial on 
the first indictment. He submitted affidavit setting forth the 
above facts and alleging the prisoner had used all due dili- 
gence in the first case; but the new evidence was discovered 
accidentally. He urged that it would be a serious injustice to 
the prisoner if he were deprived of the opportunity of esta- 
blishing his innocence. The innocence of the prisoner in the 
second case had been declared emphatically by the verdict of 
the jury in that case ; and the only difference in the charges 
was in the date and in the amount of the note. The absence 
of Legault in the first, case made the difference in the verdicts. 

JONHSON, Q. C., Crown Prosecutor, said: The Court will 
probably consider that, under the peculiar circumstances of 
the present case, I am precluded from offering any opposition 
to the motion of my learned friend. The first indictment was 
supported by direct and positive evidence, as indeed was the 
second; but, there is this difference between the two cases, 
viz; that, in the first, the evidence for the prosecution was 


(1) Vide Archbold’s Plead. and Ev. in criminal cases, by Jervis, Ed. of 
1862, p. 158 : ‘‘ It was formerly said that no new trial would be granted in a 
‘ case of treason or felony, where the proceedings had been regular ; 67 T. R. 
‘¢ 638; Burns, J., new trial; 1 Chitty’s Crim. L., 652; Corner’s Cr. Prac., 
‘“ 161; but now the Court of Queen's Bench, when the record is before that 
‘* court, will in its discretion order a new trial in cases of felony where evi- 
‘* dence has been improperly admitted, or where the jury have been misdi- 
‘* rected. Rey. vs. Scaife, 2 Den. C. C., 281, 17 Q. B., 238.” Roacoe’s Digest of 
the Law of Evidence in Crim. Cases, edition of 1862, by Power, page 215. 
* There can be no new trial in cases of felony, whether the Defendant be 
‘ acquitted or convicted ; Ex parte Edulgee Byramgee, 11 Jurist., 855. In R. 
‘4 vs. Scaife 17 Q. B., 238, where a conviction for felony was removed into 
** the Court of Queen’s Bench, a new trial was moved for on the ground of the 
‘‘ improper reception of depositions in evidence, and was granted ; but it is 
‘‘ said that that case was without precedent and it has not been followed." 
Cons. St. for Lower Canada, chap. 77, sec 63. In Upper Canada, by the Act 
extending the right of appeal in criminal cases, passed in 1857, 20 Vict , chap. 
61, it is enacted that ‘‘ when any person shall be convicted before any Court 
‘ of Oyer and Terminer, or Gaol Delivery, or Quarter Sessions, of any trea- 
‘“ son, felony, or misdemeanor, such person may apply for a new trial to 
‘“ either of the Superior Courts of Common Law where such conviction has 
‘‘ taken place, before a judge of either of such Courts, or to such Court of 
** Quarter Sessions, when the conviction has taken place at such Sessions, 
‘“ upon any point of law or question of fact, in as full and ample a manner as 
‘“ any person may now apply to such Superior Court for a new trial a civil 
‘ action.” Upper Canada ê. B. Reports, 22 Vict., 17th vol., Reg. vs. Oxentine, 
p. 295. ‘‘ The Court are not authorised to grant a new trial in criminal cases, 
‘“ on the discovery of new evidence, or for the misconduct of the jury.” Ro- 


BINSUN, C. J. 
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not encountered by any testimony on the prisoner's behalf 
tending to explain or exculpate his conduct and the convic- 
tion upon that indictment was, therefore, a matter of course ; 
while, upon the second. trial, it was proved, by evidence that 
was only discovered after the verdict in the first case, that 
authority to sign the name of the prosecutor existed to an 
extent to satisfy the jury of the prisoner's innocence. I 
feel, therefore, that he should have the opportunity accorded 
to him of adducing the same justification in the case now 
before the court. It has been suggested to me that, upon this 
motion being granted, I should + fyle a nolle prosequi. I am 
not prepared to go that length however: I am bound to pro- 
tect the rights of the prosecutor as well as those of the pri- 
soner, and the prosecutor must have in the present case the 
opportunity of rebutting the prisoner’s evidence, if he can. I 
will take the prisoner’s recognizance to appear on the first 
day of next term. The court said the prisoner was between 
two verdicts, one of guilty and the other of not guilty, and 
the only difference in the cases was in the evidence of Legault. 
Under the circumstances, the court was of opinion that it 
would he injustice to the prisoner not to afford him the oppor- 
tunity to prove his innocence. He, therefore, granted the mo- 
tion. The prisoner then gave his own recognizance in the sum 
of $1,000 to appear for trial next term. . 

On the 25th september 1865, Ramsay for the Crown moved 
that the court (AYLWIN, J. presiding) do proceed with this 
case which had been held over from the preceding term. 

AYLWIN, J., said that the court would not proceed to hear 
this case. The order given by the court last term was so novel 
and extraordinary, that he could not take on himself the res- 
ponsibility of proceeding. He would, therefure, reserve the 
point for the opinion of the five judges of the court of Queen’s 
Bench, and in the meantime the prisoner was admitted to 
bail in £500 for his appearance at the next term of the court 
of Queen’s Bench, in appeal, and on the first day of next 
term of Queen’s Bench, Crown side. 

The following is a copy of the case sent by Mr. Justice 
AYLWIN to the Court sitting in appeal : Upon an indictment 
for feloniously forging x certain indorsement of a promissory 
note, for the payment of the sum of three hundred dollars, 
with intend to defraud, and with a second count charging the 
Defendant with uttering the suid indorsement, with intent to 
defraud, he was, on the 30th of March last, tried before the 
Honorable Mr. Justice MONDELET, at this Court, ‘in Montreal, 
and found guilty. On the 20th April last, upon a motion 
founded upon two affidavits, (of which motion and affidavits, 
together with the indictinent, copies are annexed) the learned 

TOME XIV. 12 
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Judge ordered that the verdict should be set aside, and 
awarded a new trial. On the 25th September last, Mr. Ramsay, 
on behalf of the Crown, moved that a day for the trial should 
be fixed. Whereupon, being of opinion that I had no authority 
to take a second trial after the former verdict of guilty, I 
directed that the opinion of the Court of Queen’s Bench, in 
appeal, should be asked : Firstly, Whether a second trial can 
be legally had, and : Secondly, As to the course to be pursued, 
‘should there be no authority to take the new trial. I have 
now respectfully to ask the. opinion of this Court, in respect 
of the ‘premises, and have directed the Defendant to be 
admitted to bail until the first day of the approaching term 
in appeal. 

MONDELET, Justice, dissenting : Jean-Bte. D’Aoust’s trial 
came on before me, in the term of the Court of Queen’s Bench, 
held in March, 1865, for forgery of a note for $300, made on 
the 15th March, 1864, in favor of Joseph Desforges. At the 
trial, I charged strongly against the accused, because the 
proof against him was of the clearest character, and the Jury 
found a verdict of” guilty, and recommended him to the 
clemency of the Court. The verdict was chiefly rendered on 
the evidence of Desforges, who swore distinctly that he never 
authorized D’Aoust to sign the note. On the 18th of April, in 
the same term, another trial for forgery, by D'Aoust, of a 
note for 8500, purporting to be signed by Desforges, dated 
the same day, took place, and the accused was acquitted, 
chieffy'on the evidence of a witness named Legault. This 
witness, who was not examined in the first case, stuted dis- 
tinctly at this trial, that, on a given day, he was present and 
heard Desforges authorize the accused to make the two notes, 
and use and write his name as indorser. On being asked to 
account for his not having come forward to testify to that 
on the tirst trial, Legault stated that he thought, all the time, 
that the case had been settled, and it was when, to his surprise, 
he was told that D’Aoust had been convicted, that he made 
known that D’Aoust had, in his presence, been authorized by 
Desforges to sign his name. On this evidence, charged the Jury 
that, if they found that an express authority was given te sign 
the note,or that enough was said by Desforgesto justify D'Aoust 
in believing in good faith that the authority was given,then a 
verdict of guilty could not be found. The Jury gave a verdict of 
acquittal.A motion for a new trial, in the former case, was made 
on the 20th April, same term, by Mr. Ouimet, on the ground 
that the evidence of Legault would clearly establish that the 
authority to indorse the first note also, hud been given and 
that, therefore, the accused was not guilty; that the verdict 
at the first trial, although warranted by the evidence then 
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taken, was not warranted under the evidence given in the 
second case ; in other words, that the evidence on the trial of 
the second case was proof that the accused was not guilty of 
forging the note for $300 for which he was tried in the first 
case. ‘lhe prosecuting officer for the Crown, Mr. Johnson, said 
that, under. the circumstances, he should not oppose the mo- 
tion for the new trial. “ I fee], added Mr. Johnson, that the 
prisoner should have the opportunity afforded him of adduc- 
ing the same justification as in the case now before the court.” 
The question then arose : Should the new trial be granted? I 
thought it should; that justice imperatively demanded it: 
that the Court of Queen’s Bench had power to grant it 
and, accordingly, I ordered a new trial to take place. The 
learned Judge who held the court for a few days, at the 
next term, did not proceed with the trial, but referred the 
case to this court. It is the opinion of the other judges that I 
was wrong in granting a new trial. There being four on one 
side and but one on the other, it might be presumed that, 
being in such a minority, I am wrong. But, I am not con- 
vinced I am so by the reasoning of my learned confrères, I 
am of opinion that there was no case here which could be 
reserved ; the law has not provided for such a case. Taking it 
for granted, however, that this court is legally seized of the 
ease, which I cannot admit, I proceed to the discussion of the 
point reserved. I start from this: There must be in the Court 
of Queen’s Bench a power inherent in itself to remedy such 
an evil as has arisen in this case, a power to prevent the court 
from using its authority to sentence and punish as guilty a 
person whom it believes to be innocent, a power to provide 
for the case of new evidence being discovered on the trial of 
a similar offence as in this case ; evidence which if adduced in 
the former trial, or on a new trial, would conclusively esta- 
blish the prisoner’s innocence. No statute can be cited taking 
away such a power, or declaring it illegal. It is said, the 
Jurisprudence in England has not established that a new trial 
ean be delivered in case of felony, although it has done so 
in cases of misdemeanor. This Jurisprudence, in the case of 
misdemeanor, creates a presumption in favor of the power 
of the court to grant new trial in cases of felony. Was there 
any statute to authorize the granting of new trials in cases of 
misdemeanor ? None has been cited or alleged to exist, nor 
do I believe that any such statute can be found. The first 
new trial on misdemeanor was therefore granted without the 
authority of any statute, this is taken for granted and admitt- 
ed on all hands. But under what power? Clearly from the 
inherent power of the court. It was not granted in defiance 
of a statute, but from the power of the court to administer 
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justice in each case, from its being the duty of the court to 
do so. And, if in the one case, why not in the other ? Why 
should the court, in the case of a misdemeanor, grant a 
new trial, and not in a case of felony ? Why remedy an 
evil which is small and operates but little mjustice, and 
not also remedy a greater evil, which is of the greatest 
kind, and operates the highest injustice and evil? Why give 
a remedy in case of an assault and refuse to admit new 
found evidence to save the life of a man, discovered now 
to be innocent, but against whom a verdict of guilty was 
rendered some time since, without such new evidence. A writ 
of error cannot be had in such a case. A person is found guilty 
of felony perhaps after the gravest doubt. Then comes the 
most convincing and clearest proof that the prisoner was not 
guilty, and could not have been guilty: that it was another 
who was guilty ; and is the innocent man to be sentenced to 
death because no Judge ventures to make a precedent givin 
a new trial in case of felony ? Why should a man convicted o 
giving a slap to an other, get a new trial and escape a small 
tine or a few days imprisonment, and an innocent person not 
et a new trial to save his life, when the statute law is equally 
silent in both cases ? If there be no precedent of granting a 
new trial in case of felony, why not make one, if there be 
nothing in a statute to prevent it ? Does not the Superior 
Court invariably apply a remedy for any evil in civil cases, 
provided there be no law to prevent it ? Why ? Because it 
has, it must have, un inherent power to do justice. If an evil 
so grave is found in a criminal matter as in this case, if the 
prisoner is really innocent, and the new evidence discuvered 
must establish that innocence, why not do away with the 
eyil by adopting the easy remedy by new trial, introduced in 
cases of misdemeanor, without a statute, it is true, but not 
contrary to a statute, when justice imperatively calls for such 
a remedy ? It is said there would be no finality in criminal 
cases, every Lody would want a new trial, Courts would 
never be able to hang*any one, till after repeated trials. This 
seems to ine no reason at all. Courts should not be able to 
sentence any one to death when proofs of innocence, not pre- 
viously adduced or known are to be had. to shew the inno- 
cence of the accused. Courts are not to hang first, and try and 
judge afterwards. In civil cases, the same inconvenience might 
happen. New trials are constantly granted when justice re- 
quires it, and according to fixed and settled rules, and if 
justice demands a new trial in cases of felony, such trial could 
be granted, but only when the Court saw the justice of 
granting it, and according to the particular circumstances of 
each case. And are inconvenience und delay to be compared 
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with a total failure of justice in the case of innocent persons ? 
It is said, new trials in cases of felony have not been adopted 
in England, but have been refused. That is true until lately. 
But that does not prove that having been so long refused, 
they should continue to be refused for ever. Many changes 
have been made in England in favor of justice, even at the 
expense of precedents long continued and supposed to be 
venerable. There was a time when a counsel in cross-exami- 
nation was confined to the points touched on in the exami- 
nation in chief. This has been relaxed and the witness for 
one party called up to prove a single fact, may be cross- 
examined and be mede a witness for the other purty on the 
whole case. Until 1824, when Chief-Justice Best set his face 
against unlimited protection to witnesses, when called upon 
to testify to their own turpitude, the witness was not in such 
a case held bound to answer, but the newer and better rule 
has been adopted that he shall answer unless his answer 
would expose him to some corporal punishment. Chief-Justice 
COKE was held by some to have doubted whether a jury 
which could not agree on their verdict could ever be dis- 
charged. Whether meat ‘or drink could legally be given to 
them, whether they should be allowed any mattress or 
whether they should be starved into unanimity. This was all 
changed. Jurors were not now to be carted from one country to 
another. Humanity relaxed the rule and common sense ap- 
proves ofsucha relaxation,for although Courts should not,with- 
out strong and sufficient ground disch urge jurors who do not 
agree, yet Courts cannot force an agreement or a verdict,butthey 
may prevent scandal by the relaxation of the rule,which, if it 
were the rule, was surely quite too rigid to be always followed. 
It was said thut in the exceptional cases of innocence, recourse 
should be had to the Executive ; that the prerogative of mercy 
would be interfered with. Doctors differ, but I think innocent 
men should not be forced to go on their knees ; guilty men may 
do so. Why should a man really innocent and who has the 
clearest proof in his hands that he is so, go before the Attor- 
ney General, or the Executive Council, or the Governor, and 
say: “I am not guilty, therefore pardon me.” No man should 
be placed at the mercy or caprice of another in such a case. 
Of course I do not allude to any officials in particular, past, 
present or future. But suppose the Executive or an Attorney 
General, for some reason, or without reason, would not inter- 
fere. The Court, we are told, cannot interfere, because it is 
never done in England. What is to be done then? Is the pri- 
soner who has been found guilty without evidence or against 
evidence, or with clear proof, since discovered, of his inno- 
cence, to be sacrificed’? Is he to look perhaps to political 
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enemies for a pardon, innocent as he may be? Is he to be 
content with the stereotyped answer: “ Your case will be 
taken into consideration?” When that consideration may be 
that the sheriff gets ready the rope to hang him! Putting 
this extreme case, will test the evil, and the remedy, I think, 
ought to be that which in civil cases is always given and in 
minor criminal offences, namely, a new trial. I believe the 
Court of Queen’s Bench, in Lower Canada, has the power of 
granting a new trial, and in fit and proper cases, I would, 
speaking for myself, grant it. It is said that, in England, the 
Parliament would not sanction a law to permit new trials in 
cases of felony. In Upper Canada such a law exists, and it is 
enforced from the fact of x law being passed to that effect 
that a statute was necessary, and that in Lower Canada such 
a statute should be obtained. Now, I look upon a statute as 
not necessary in this case; that one was passed is easily 
accounted for, it was to put an end to all doubt, to relieve 
Judges of responsibility. But if it exists in Upper Canada 
by statute, that does not shew that the Jurisprudence in 
England, which is only of a negative kind, and upon which 
Jurisprudence the majority of the Court relies, is binding or 
based on justice, or sound principle. I think, and it is my 
firm and decided opinion, that if the Court of Queen’s Bench 
is not forbidden by stutute to grant new trials in case of 
felony, if the Court has the inherent power to grant it, and 
if justice and right require, it should be granted. There is no 
danger of its abuse. 1 am convinced that, in the present case, 
justice required that a new trial should be granted, and I 
granted it on that account, and because I considered the Court 
was empowered to grant it. This Court is about to-determine 
otherwise, and to hold that in not proceeding with the new 
trial, Mr. Justice Aylwin acted in accordance with law, but I 
do not acquiesce in the judgment about to be rendered. (1) 
MEREDITH, Justice: The first point to be considered in this 
case, is as to whether the main question submitted to us, 
is one which, under the statute, could be reserved for our 
opinion. Upon this subject, there has been much difference of 


(1) In the Edition of Russell, on Crimes and Misdemeanors, edited last 
year by Charles Sprengel Greaves, Q. C., the law on the subject is thus stat- 
ed: ‘ When the Defendant has been convicted on an indictment either for 
felony or for misdemeanor a new trial may be granted at the instance of the 
Defendant, where the justice of the case requires it.” The dictum of Lord 
Kenyon which was considered as conclusive against granting a new trial, was 
not a decision, but Lord Campbell's decision actually granting a new trial is 
stated by Greaves (the best criminal Lawyer in England), as well as in the 
last edition of Archbold, to be the present law in England: It is to be observ- 
ed this is not in virtue of a recent statutory enactment which could be said 
to be no law in Canada, but, from the power of the Court of Q. B. to grant 
a new trial ‘‘ where the justice of the case requires it.” 
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opinion upon the Bench in England ; and as all the arguments 
on the one side, and on the other, with respect to what ques- 
tions muy be reserved, will be found in the well known case 
of the Queen vs. Mellor. (1) I shall limit myself to a brief 
statement of the reasons which induce nie to think that the 
question reserved is one which we have power to consider. 
The words of the law are very general: “The Court, before 
“ which the case has been tried, may in its discretion reserve 
“ any question of law, which has arisen on the trial, for the 
‘ consideration of the Court of Queen's Bench, on the appeal 
‘- side thereof.” There can be no doubt that the question: 
‘ Can there be a new trial in a case of felony ?” is a question 
of law. And I think that question may be said to have arisen 
“ on the trial,” because, to repeat the words made use of by 
Baron Rolfe (now Lord Cranworth) “In the ease of the 
Queen vs. Martin (2) the word “ trial ought to be taken in a 
liberal sense and includes all the proceedings in the Court 
below.” In the case just cited, the Court for Crown cases 
reserved, composed of Wilde, Chief-Justice, Wightman and 
Creswell, Justices, and Rolfe and Platt, Barons, unanimously © 
held that a question of law raised by motion in arrest of 
judgment, after the conviction of the prisoner, may be reserv- 
ed under the 11th and 12th Vict.,c. 78, that being the English 
Act establishing a Court for Crown cases reserved. (3) The 
first question submitted to us by the learned Judge is whe: 
ther a second trial can be legally had in the present case, 
it being a case of felony: and I think that this highly impor- 
tant question may, at this day, be answered in every nearly 
the same words used by Chitty half a century ago, namely: 
“In à case of felony or treason, it seems to be completely 
‘* settled that no new trial can be granted.” (4) There is, it is 
true, one case, the Queen vs. Scaife, in which a new trial was : 
granted in a case of felony. I have looked into several reports 
of this case, (5) and they all concur in showing that it was 
argued and decided exclusively on the ground that certain 
illegal evidence hud been received, not one word was said 
about the difficulty of allowing a new trial in a case of felony 


(1) Dearsley ahd Bell, p. 468. 
(2) 3 Cot., C. C., p. 45, 30th April, 1849. 


(3) See also the Queen vs. Webb, 1 Temple and Mew, p. 23, and 3 Cox, 
183, Dec. 9th 1848 ; but see also an Irish case, Regina vs. Byrne, 4 Cox 248, 
Jane 24th 1858, and 1 Cox, p. 3. 


(4) Chitty’s Crim. Law, p. 654, where the author cites 6 T. R. 625, 638 
13th East, 416 N. A. 


(5) The case is reported 2 Denison, C.C., p. 281; 17th Ad. and Ell., N.S. 
p- 233; 79 vol, E.C. Law Rep., p. 237 ; ahd 5 Cox, C.C., p. 243, 
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until all the Judges had given their reasons in support of the 
judgment. But, then, Mr. Dearsley, the counsel for the pri- 
soner, “suggested that there was a difficulty in ascertaining 
“ wrat rule should be drawn, no precedent having been found 
“ for a new trial in a case of felony.” To which Lord Camp- 
bell answered: “ That might have been an argument against 
“our hearing the motion.” Now it seems to me that: “ if it 
“ might have been an argument against the hearing of the 
“ motion,” it might also have been an argument for the re- 
consideration of the judgment. It may here be observed that 
the case just cited had been removed by certiorari from the 
Quarter Sessions to the Court of Queen’s Bench, and it ap- 
pears that when this is done, according to English practice : 
“ The charge is dealt with at the civil side of the Court and 
“ is subject to all the incidents of a civil cause. (1) M. Dears- 
ley, who from what I have already said, appears to have 
been the counsel for the prisoner, refers to this case in his 
small work, called “Criminal Process,” and after saying “all 
“ the authorities in the books go to shew that in cases of 
“ felony, or treason, no new trial in any case can be granted,” 
adds : “ though this position is for the most part correct, it 
“ must be received with some qualification.” He, then, refer- 
ring to the decision of the Queen vs. Scuife, says: And the 
principie seems to be this: “ That where such a case is re- 
moved into the Court of Queen’s Bench and is sent down to 
be tried at nisi prius, all the incidents of (2) a trial at nisi 
prius attach to it.” This much is plain, that whatever may 
be the rule with respect to cases moved by certiorari into the 
Queen’s Bench, it seems certain that the rule with respect to 
cases tried in the ordinary course of Jaw was, when the criminal 
law of England was extended to the country, and still is, there 
cannot be a new trial in cases of treason and felony. Repeated 
attempts have been made in the Imperial Parliament to change 
the law: “ So as to grant to prisoners tried and convicted of 
“ felony in the Court of Queen's Bench the same right of appeal 
“ as was enjoyed by persons convicted of misdemeanor,” the 
grievance complained of being: “ That if the conviction was 
“ one for felony, NO NEW TRIAL could be obtained.” And those 
attempts have invariably been resisted, not on the ground that 
the law was not as stated by those who sought a change, but, 
on the contrary, on the ground that the change proposed would 
not be an improvement. It is true that in Upper-Canada the dis- 
tinction between misdemeanors and crimes of greater magni- 


(1) See discussion in House of Commons, | Feb. 1860, on ‘‘ Appeal in Cri- 
minal Cases Bill.” 


(2) Dearsley, Crim. Process, pp. 71, 72. 
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tude has been done away with, in so far as regards the right 
to obtain a new trial ; but this has been done by statute, and 
if legislation for that purpose was necessary in Upper-Canada, 
it is still more necessary here; for it is plain that if an ap- 
plication for a new trial were allowed, it ought to be made to 
the Court of Queen’s Bench sitting in appeal, held by at least 
four Judges, and not to the Court of Queen’s Bench on the 
Crown side, usually held by one Judge. (1) And it is equally 
plain that under the existing law, such an application could 
not be made to the Court of appeals. It is not for this Court 
to decide whether it is desirable to change our law, so as to 
wimit of new trial in cases of treason and felony. I admit 
that it is difficult in theory to answer the arguments that 
have been urged for giving a party, in cases of the utmost 
moment, a right that is freely accorded to him in cases of 
much less importance ; but no one who has had experience in 
the working of criminal Courts can fail to see that there are 
practical objections of great gravity against the making of the 
change proposed. The Imperial Parliament, upon several oc- 
casion, has been called upon to consider this subject, and the 
opinions of almost all the Judges were obtained in relation to 
it. Sir Cornwall Lewis, the Secretary of State for the Home 
Department, in the course of his answer to Mr. McMahon, 
observed : “ In the year 1848, a committee of the House of 
‘“ Lords was appointed to consider a bill, which was called 
‘‘ the criminal Law amendment Bill, when two of the Judges, 
“ Mr. Baron Parke end Mr. Baron Alderson, both eminent for 
“ their knowledge of the criminal law, were examined on the 
“ question to which the present bill referred. Lords Lyndhurst, 
“ Broughman and Denman were also examined before the 
‘“ committee, and further the evidence of Baron Parke and 
“ Baron Alderson was sent round to all the Judges, and their 
“ opinions with regard to it were requested. What was the 
“ result ? Baron Parke and Baron Alderson had stated very 
“ decidedly their opinion against an appeal in criminal cases, 
“and their conclusion was confirmed without the slight- 
“ est modification by Lords Denman, Lyndhurst and Brough- 
“man. At the same time the following Judges concurred 
“ with their Lordships by written communication, namely : Mr. 


(1) Dans une action en dommages pour nuisance, l’allégation que la chose, 
que l'on prétend constituer une nuisance, est plus utile au public qu’elle ne 
lui cause d’inconvénients, ne constitue pas une défense. La règle sic utere 
tuo ut alienum non laedas, qui nous enjoint de jouir de ce qui nous appartient 
de manière à ne faire tort à personne, est une maxime du droit commun de 
1’ Angleterre aussi bien qu'une maxime du droit civil. Dans le Bas-Canada, où 
La Cour est présidée par un seul juge et jamais par plus de deux, la motion 
pour un nouveau procès, dans le cas de misdirection, est impraticable. (Regina 
vs. Bruce, C. B. R., Montréal, 24 mars 1860, AYLwIn J., 8 À. J. R. Q., p. 119.) 
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“ Justice Patterson, Mr. Justice Coleridge, Mr. Justice Wight- 
“man, Mr. Justice Erle, Mr. Justice Coltman, Mr. Justice 
“ Maule, Mr. Justice Cresswell, Ch.-Baron Pollock and Mr. 
“ Baron Rolfe. In addition to that, the testimony of Mr. Ser- 
“ geant D'Oyley, was against any change, so that, with the 
“ exception of Mr. Green and Sir Fitzroy Kelley, all the wit- 
“nesses were of opinion that the appeal ought not to be 
“ allowed.” We know that the bill which was introduced by 
_ Mr. McMahon in Feb., 1860, for the establishment of a Court 
of criminal appeals, the main object of which was to give a 
new trial in cases of treason and felony, was not alluwed to 
be read a second time, and was rejected withott a division ; 
and that the same fate attended a bill introdute by Mr. 
Butt, for t'ie same purpose, in May, 1861. Our law on this 
subject is the law of England, and in the absence of Provin- 
cial Lerrislation. I think it would be nothing short of an 
usurpation on our part, were we to attempt to exerèise a 
power which the Imperial Parliament has deliberately and 
repeatedly refused to grant to any court in Ehglahd. For 
these reasons I ain of opinion that the first question, submitted 
to us by the learned judge, ought to be answered in the tiega- 
tive. The second question proposed is: “ As to the course to 
“ be pursued, should there be no authority to také the new 
“trial.” This it seems to me, I say it with all deference, is a 
question to be determined by the learned Crown prosetutot ; 
and were we to answer it, I apprehend we would in effect, 
otter that learned officer advice for which he has not asked, 
and by which he might not deem it consistent with his duty 
to be guided. I therefore submit that it will be well for tis to 
abstain, for the present, from the expression of Any opinion 
upoh the second question submitted. 

DruMMoND, Justice, stated, his regret at being called upon 
to discuss 4 question like that now before the court, to discuss 
matters well settled already and about which he had long 
ago atrived at a settled conviction. In his earliest study of 
the criminal law, the anomaly had struck hit, as no doubt 
most others, why it was that in cases of misdemeunüt 4 new 
trial could be had, but not in cases of felony, why it was that 
for a trifling offence a criminal might have a second chance of - 
escape, but not where his life was in danger. He had made 
attenipts, more than once, to press the judges for 4 new trial 
in cases of felony, but was met in such a way, on the second 
occasion, that he had not again attempted it, nor had he any 
knowledge of its being attempted till after the judgment of 
Lord Campbell, already referred to. In the case of McCorkill, 
on a tnotion in arrest of judgment and for a new trial, he had 
called the attention of the court to Lord Canipbell’s judgment, 
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but the then Chief-Justice only shrugged his shoulders and 
Mr. Justice Aylwin would not listen to any application for 
new triul. He was quite satisfied no such trial in a case of 
felony could be had ; he rested his opinion on the law and the 
practice of law as settled ages since, and us it was transplant- 
ed into this colony after the conquest of the country by 
England. He could not for a moment entertain the notion 
that our criminal law consisted solely of what was declared 
by statute. If this were so, Courts of criminal law might be 
closed at once, for, in fact, criminal law rested largely on the 
common law. It is argued that if there be no statute forbid- 
ding a new trial in cases of felony, the court may grant it. 
But this would be little less than allowing a judge to do what 
he pleased where no statute interfered, to look not at what 
the law is, but what it ought to be according to his view, and 
to decide from his own notions of justice, or of what would 
benefit the subject. This would be making a court or judge 
equal to the Legislature. He was not prepared to justify such 
a course, but would follow the law and practice of the courts. 
The question was not where is the law which forbids a new 
trial in cases of felony, but where is the law that allows it ? 
He knew of none and could not enter upon the question 
whether such a law would or would not be, on the whole, 
beneficial. A great deal might be said on both sides of the 
question, in a philosophical point of view, but he considered 
it wholly out of place for Judges, who had to adininister law 
ces at 18, to enter upon such a ‘liscussion. This court had only 
to interpret the laws, as it exists, and to administer it. It was 
not in its province to discuss the effect of changes in the law, 
as if the Court ha | power to make changes, or to decide upon 
whether they would or would not be advantaguous to the 
public. As to the question what the Judge should do with 
this case when it might come up for trial, this Court gave no 
order, but the majority were of opinion that Mr. Justice 
AYLWIN had acted rightly in refraining from proceeding with 
the new trial. 

Duvat, Chief-Justice : The sole question in this case is as 
to whether a new trial can be granted in a case of felony or 
treason. It has had but one answer, and that in the negative, 
by the judicial decisions and practice of centuries in England. 
The Parliainent of England refused to alter the criminal law, 
#0 as to give such u trial, and by what right can a Court or 
Judge here pretend to grant what is unknown to the law. 
That it is unknown is a sufficient reason for us not to grant 
it, and not to alter or add to the law. The decision of Lord 
Campbell referred to, is the one solitury case tending to 
support the doctrine of sucha trial being granted, and that 
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was in opposition to the uniform current of authority. It is 
a decision which neither writers nor Judges, have professed 
to understand, and which has never been followed. The 
statute of 1794 did not give unlimited authority to our Courts 
as now pretended. On the contrary. the Legislative powers 
exercised by certain Courts in France were not granted to 
them, and if not granted, cannot be legally exercised, from 
any supposed failure of justice by the law as it stands, or 
from supposed benefit to arise from the introduction of the 
new practice contended for. The argument which says if a 
new trial is nted in x case of misdemeanor, why not 
in a case of felony, is entitled to very little weight. For there 
are plain and well established distinctions between the two 
classes of offenses, and the Court have recognized and acted 
upon these distinctions. Blackstone tells us, that a misdemea- 
nor is more like a civil, than a criminal proceeding; the uc- 
cused is a Defendant. He appears and pleads by counsel ; trial 
may be had in his absence, and judgment pronounced in his 
absence. The term félonie although by some derived from the 
Anglo-Saxon, in reality implies a forfeiture and was well 
known to the feudal law. But without dwelling on the dis- 
tinction known by every lawyer between iniedemeanor and 
felony, it is enough for us that in the one case a new trial has 
been often granted, and not in the other. To abolish these 
distinctions, or to graut new trials in both cases, may be or 
may not be wise. It is for the Legislature to settle that point. 
But for a Court or Judge legally to do so, power must he 
given and not assumed. If a Jadge can make law,a Legisla- 
ture is not necessary. With respect to the dictum, said to be 
Lord Coke’s, that a jury could not be discharged, no such 
dictum in this unrestricted sense was laid down by Lord 
Coke. He only gave the general rule that once empannelled, 
a jury could not be discharged without rendering a verdict: 
that is to say, there must be good reason for the discharge. 
As to cross examining witnesses, the true. doctrine held 
was not that the cross-examination could only touch upon 
points in the examination in chief, but in certain cases, to 
avoid confusion, Judges required the evidence as to special 

ints to be taken continuously and in a certain order, ns for 
instance, items in an account must be gone into separately, so 
that the jury could understand the items as they were pro- 
eceded with. But the witness was still liable to examination 
on the whole case. The mode of doing so was discretionary 
with the Judge. It was part of what we call the instruction 
du procès, and a wise and useful rule, not lately laid down as 
we have been told. As to the amount of protection to be 


claimed by a witness, differences of opinion had existed in 
4 
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England, some Judges going further than others in compelling 
answers. But what was the consequence? The Legislature 
interfered and witnesses were protected not by Judge made 
law, nor by the omnipotence of Courts, but by the statute. 
These changes introduced into the modes of procedure in 
England could have no bearing on the question at issue in 
this cause and ought not to have been mentioned. He had 
asked, during the previous term, where was the law to be 
found allowing a new trial in cases of felony ? None had been 
cited. Many reasons of public policy might be urged for 
keeping the law as it is, and letting well alone. He was struck 
with a remark that perhaps the accused had a better chance 
under the present law than if exposed to a second or third 
trial. However that might be, he, as a Judge, could not make 
a law granting a new trial, and if he were called upon asa 
legislator to express an opinion, he should vote against it. 
The majority of the Court, therefore, are of opinion that Mr. 
Justice Aylwin was right in not proceeding with the trial. 
On the second point, no opinion would be expressed. 

JUDGMENT: Atter hearing counsel, as well on behalf of the 
prisoner as for the Crown, and due deliberation had on the 
case transmitted to this Court from the Court of Queen’s 
Bench, sitting on the Crown side, at Montreal, it is considered, 
adjudged and finally determined by the Court now here, 
pursuant to the statute in that behalf, that a second trial 
cannot be legally had on the indictment found against the 
prisoner Jean-Baptiste ])’Aoust. Dissentiente: The Honorable 
Mr. Assistant-Judge MONDELET. (1 L.C.LJ., p. 70; 2 LCLAS., 
p. 29;9 J, P: 85 ; 10 J., p. 221 et 16 D.T.B.C., p. 485.) 

Ramsay, T. K. pro Regina. | 

OUIMET, for D’Aoust. 
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ADVOCATE AS A WITNESS. 
SUPERIOR Court, Montreal, 20th September, 1864. 
Coram BERTHELOT, J. 
MACKENZIE et al. ve. MACKENZIE, and MACKENZIE et al., T. S. 


Held: That an advocate and attorney, tiers-saisi in a cause, cannot 
refuse to declare what moreys he may have in his bands belonging to 
a Defendant in this cause, on the ground that his doing so would be a 
betrayal of professional confidence. (1) 


This was a motion by Plaintiff, to compel Murdock Morri- 
son, one of the tvera-saisis, to make a proper declaration as 
such, he having declined doing so, on the ground that what- 
ever he had in his hands he held as the attorney and counsel 
of Defendant, who had been arrested by Plaintifis on a char 
of embezzlement, and that he could not, without violating the 
obligations of his profession and the faith due to his clients, 
depose in the case, according to the exigency of the writ of 
attachment served upon him. 

MorRIsoN (for self) and KERR, counsel, submitted the follow- 
ing authorities in support of the pretensions of the trers- 
suisis: 2 Evans’ Pothier, p. 316; 2 Phillips on Ev. (Am. Ed), 
p. 167, (180 Eng. Ed.); Guyot, vo. Avocat, p. 786; 1 Phillips 
and Amos, pp. 174, 181, 183 ; Archbold's, Civil Practice, p. 61 ; 
1 Taylor, on Ev., par. 840 ; Gugy vs. McGuire (2); Bioche, vo. 
Avocat, Nos. G4, 67,68 ; Nouv. Den. vo. Avocat, p. 738 ; Wool- 
rich’s Crim. Law, p. 234. 

BETHUNE, Q. C., for Plaintiffs, called the attention of the 
court to the foot note in the citation from Guyot: “ Il n’est 
point obligé de révéler comme témoin ce qu'il ne sait que 
comme avocat, d moins que son client ne lui ait montré 
frauduleusement de la confiance, que pour écarter son témor- 
guage,’ and argued that the exception here stated exactly 
titted the present case, where the client, for the mere purpose 
of fraudulently avoiding an attuchment of his funds, placed 
them in the hands of his professional adviser ; and also con- 
tended that, apart from any express authority on the subject, 
it was impossible, on principle, for the court to maintain so 


(1) V. art. 275 C. P. C. 


(2) Le tribunal ne peut forcer le secrétaire-provincial à produire certains docu- 
ments dont la production serait nuisible à l'intérêt public (Gugy vs. McGuire, 
C. B. R., Québec, 18 janvier 1863. AyLwin, J., DctvaL, J., MEREpITH, J., 
MownveE et, J., dissident, ct BERTHELOT, J., confirmant le jugement de C. S., 
Montreal, TASCHEREAU, J., 11 R. J. R. Q., p. 240.) 
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moustrous a proposition as that contended for in the present 
instance, as its doing so would involve the making of the 
legal profession the recipients of stalen property. 

The court granted Plaintiffs motion, and ordered : “ That 
Murdoch Morrison do forthwith comply with the exigency of 
the writ, and do declare on oath what goods, moneys, credits, 
debts, or effects belonging or due, or to become due to Defen- 
dant, he had in his possession, custody or power, at the time 
of the service of such writ, or has since had or expects to 
have.” And, in so doing, referred to first Greenleaf, on Ev., 
ch. 14, Nos. 237, 238, 240, 244, 245. (9 J., p. 87.) 

STRACHAN BETHUNE, Q. C., for Plaintiffs. 

M. Morrison, T. 8S., in person. 

WiLLIAM H. KERR; Counsel. 


ACTION IN WARRANTY.—OOSTS. 
SUPERIOR COURT, Montreal, Ist April, 1864. 
Coram SMITH, J. 


MONGENAIS vs. PILON, and PILON, Pltff. en gur., vs. BRASSEUR, 
Deft. en gar. | 


Heid: That where a Defendant en garantie confesses judgment for a 
portion only ot the principal demand and contest the principal action 
us revards the balance, and judgment is rendered for the amount con- 
fessed, the Defendant en garantie must nevertheless pay all the costs of 
both demands, including those of contestation, and that, according to 
the class of the original demand. (1) 


This was an hypothecary action for there covery of £110 
168 8d and interest claimed to be due Plaintiff on a notorial 
obligation executed by Defendant en garantie. The Defen- 
dant en garuntie pleaded to the principal demand, contendin 
that the only amount really due to Plaintiff was $166.64, 
with interest from the first of February, 1863, and declaring 
that he confessed judgment for that amount, and praying 
that Plaintiff's demand, as regarded the surplus, might he dis- 
missed with custs. The Plaintiff joined issue on this plea and, 
after a protracted contestation, judgment was rendered exactly 
for the amaunt confeased ; but the Defendant en garantie was 
eondemned to pay all the costs of both demands, ineluding 


(1) V. art. 478 C. P. C. 
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those of contestation, as in an action above £100 currency. (1) 
(9 J., p. 88.) 
MOREAU, OUIMET and CHAPLEAU, for plaintiff. 
BoNDY and FAUTEUX, for Defendant and Plaintiff en gar. 
A. D. Bonny, for Defendant en gar. 





ACTION EN BORNAGE. 
Cour SUPÉRIEURE, Montréal, 30th September, 1864. 
Coram LORANGER, J. 
27th April, 1865, Coram Monk, A. J. 


LES CURÉ ET MARGUILLIERS DE L'ŒUVRE ET FABRIQUE DE 
LISLE PERROT vs. RICARD. 


Held : That the existence of a fence for upwards of forty yeais, as a 
dividing line between two properties, will not prescribe either the right 
to institute proceedings en bornage or the right of the Jawful owner to 
such portion of the property as may have been improperly enclosed by 
such fence. (2) 


This was an action en bornage, to which Defendant pleaded 
that he and his auteurs had possessed the property claimed 
to have been encroached upon, openly and publicly, for up- 
wards of 40 years, and that a fence existed during the whule 
of that time in the same line of division as at the date of the 
institution of Plaintitf’s action. The existence of the fence and 
the possession of Defendant and of his autewrs during the 
period above stated, was proved beyond question. At the hear- 
ing of the cause on the merits, Defendant contended, that 
Plaintiff's right of action and claim to the land in dispute 
was prescribed. 

LORANGER, J., nevertheless ordered the bornage to be helt, 
giving the following reasons in support of his judgment : 
“ Considérant que le Défendeur n'a fait preuve d'aucune pus- 
“ session qui puisse lui donner le droit d’invoquer la prescrip- 
“ tion contre les titres des Demandeurs et au delà des siens, 
“et former une fin de non recevoir contre le principal ou au- 
“ cun des accesssoires de l'action en bornage des Demandeurs ; 


(1) Dans une action où jugement est rendu pour un plus fort montant que 
les offres, mais où la defense est en substance maintenue, le lemandeur devra 
payer les frais de contestation. (Routh vs. Dougall, C. S., Montréal, 27 sep 
tembre 1858. Day, J., 7 R. J. R. Q., p. 41). 


(2) V. art. 504 C. C. 
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“ laquelle est, de sa nature, imprescriptible, rejette les excep- 
* tions du Défendeur.” 

A bornage was had accordingly, and the surveyors in their 
report stated that, according to the title deeds of the parties, 
the fence along its entire length encroached on the property 
of Plaintitis, and that the proper line of division was several 
feet inside of such fence, and by such report, the surveyors 
further declared, that they had separated the properties of 
the respective parties by planting bornes in the line of division 
thus indicated by them as the true line of separation, accord- 
ing to the title deeds submitted to them. The Defendant 
moved to reject the report, on the ground that the fence in 
question had existed for upwards of 40 years, as the division 
line between the respective properties of the Plaintiff and De- 
fendant, and ought, for that reason, to have served as a base 
for the bornage. 

Monk, J. homologated the report, and ordered the Defen- 
dant, within a certain delay, to abandon the portion of the 
property lying ‘between the fence and the line of division es- 
tablished by the report, and deliver up the possession thereuf 
to Plaintiffs. (9 J. p. 99.) 

MOREAU, OUIMET & CHAPLEAU, for Plaintiffs. 

JOSEPH DUHAMEL, for Defendant. 


PEREMPTION D'INSTANCE. 
Cour SUPÉRIEUR, Montréal, 31 Mai 1865. 
Coram MONK, J. 


MOREAU et vir vs. LEONARD, Défendeur, et LAPIERRE, Inter- 
venant. 


Jugé : Que la demande en péremption de l'instance principale doit 
être signifiée à toute partie intervenants dans la cause et qu’à défaut de 
vette signification, elle ne peut pas être accordée. (1) 


Le Défendeur tit motion pour faire déclarer l'instance prin- 
cipale périmée. La règle prise sur cette motion fut signifiée 
aux Demandeurs. Les Demandeurs s’y objectèrent, d'abord, 
parce que l'un des procureurs du Défendeur était décédé, et 
ensuite sur le principe que cette demande en péremption au- 
rait dû être signifiée à l’intervenant dont l'intervention aurait 


dû subi: le sort de l'instance principale. Le Défendeur préten- 


(1) V. art. 457 ©. P. C. 
TOME XIV. 13 


194 RAPPORTS JUDICIAIRES REVISES 


dit qu'il lui était loisible de demander la péremption de l’ins- 
tance, sans s'occuper des incidents qui avaient pu être formés 
dans le cours de cette instance, et, au soutien de la procédure 
qu’il avait adoptée pour la péremption de l'instance prin- 
cipale seulement, il cita les autorités suivantes : Du décès ou 
changement de district, etc. de l'un des procureurs d’une 
partie: Tidmarsh vs. Stephens (1), Dubois vs. Dubois, being a 
case of peremption, (2) 7 R. J. R.Q. p. 291, en appel (3). De 
la demande en intervention comme demande séparée, Statuts 
Refondus du Bas-Canada, ch. 83, sec. 71. De la divisibilité de 
l'instance. Instances du principal et de l'incident considérées 
distinctes et séparées. Rodier, quest. sur l’Ord. de 1667, p. 199, 
Nos. 7 et 8. Brodeau sur Louët, Lettre P., Som. 16, No. 9. 
Dolloz, Recueil périod. 1829, p. 64, 2ème partie. Dalloz, Re- 
cueil périod, 1829, p. 74, 2ème partie. Dalloz, Recueil périod., . 
1830, p. 221, 2ème partie. Voir ce volume, où l'arrêt a été 
rendu nonobstant la Jonction de plusieurs instances. Dalloz, 
Recueil pér. 1835, p. 26, lére partie. Dalloz, Recueil pér. 
1835, p. 173, 2ème partie. Carré et Chauveau, Proc. civile, 
3 vol. p. 395, Quest. 1421. “ Il suit de là que les incidents 
“ tombent sous le coup de la péremption de l'instance durant 
“ laquelle ils ont été formés.” Dalloz, Jur. Gén. du Royaume, 
vol. 11, p. 186, No. 6,et Merlin, Pigeau et Favard y cités. 

PER Contam : The rule for peremption must be discharged. 
No notice has been given to the intervening party. This want 
of notice is fatal. Rule discharged. (9 J. p. 100.) 

OUIMET, MORIN et MARCHAND, avocats des Demandeurs. 

LAFRENAYE, avocat du Défendeur. 


(1) Des pièces de procédure signées par l'un des Cc: procureurs associés, 
en son propre nom, après que son coassocié a cessé de pratiquer, ne seront pas 
rejetées du dossier, à moins qu’il ne soit immédiatement fait motion à cet 
effet. (Tidmarsh vs. Stephens et al., C. S., Montréal, 30décembre, 1856, Day, 
J. SMITH, J. et BADGLEY, J., 5 À. J. R. Q, p. 65. 


(2) L'avis de motion donné à l’un des deux procureurs associés, l’autre 
ayant été nommé juge, est suffisant. {Dubois ve. Dubois, C. S., Montréal, 27 
mars 1845, Smirn, J., VANFELSON, J. et MONDELET, J., 4 R.J. R. Q., p. 322). 


(3) Lorsque deux procureurs sont associés et que l’un deux est nommé juge- 
assistant, signification à l’autre associé est suffisante, quoiqu'il n’y ait pas eu 
substitution. (McCarthy et Hart, C. R. R., Québec, 14 septembre 1859, La- 
FONTAINF, J. en C., AYLWIN, J., DUVAL, J., dissident, MMerevitu, J., et 
MonDELET, J., dissident, confirmant le jugement de C. S., 7 R. J. R. Q., p. 
291). 

Lorsque l'un des deux procureurs associés meurt, le procureur survivant re- 
présente le client antérieurement représenté par les deux associés. ((osx lin, 
ex parte, C. B. R., Montréal, janvier 1846, VALLIÈRE, J. en C., ROLLAND, J., 
GALE, J. et Day, J.,7 R. J. R. Q., p. 297.) 
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CAUTION SOLIDAIRE. 


Cour SUPÉRIEURE, Montréal, 31 mars 1865. 


Coram BERTHELOT, J. 


QUINN vs. EDSON. 


Jugé: Que la caution solidaire répond à toutes les obligations du débi- 
tour “envers le créancier, sans que ce dernier soit tenu de veiller à ses 
in ts. 


Le Demandeur réclainait la somme de $635.32, pour balance 
de loyer due par bail recue le 10 janvier, 1857, J. Belle, N. P., 
par ses locataires A. Booth et John C. Booth, et ce du Défen- 
deur, comme leur caution solidaire par acte de cautionnement 
reçu le 20 février, 1857, J. Belle N. P. Le Défendeur plaida 
que, lors du départ des locataires, ils possédaient des animaux 
et effets mobiliers dont la saisie et la vente par autorité de 
justice aurait pu réaliser une somme d'au moins $300, et que 
le Demandeur avait sur lesdits animaux et effets un privilè 
qu'il était tenu d'exercer ou de conserver dans l'intérêt du 
Défendeur, pour exercer aucun recours contre ce dernier ; que 
par sa négligence, le Demandeur avait laissé prescrire et perdre 

e privilège et que le Demandeur s'était mis dans l'impossibilité 
de subroger le Défendeur dans toutes les actions et privilèges 
qu'il avait; que, conséquemment, le Défendeur était bien fondé 
à demander la réduction de toute somme que le Demandeur 
aurait pu prélever, en exerçant son privilge, et, notamment, 
la réduction de la somme de $300, et il concluait à cette réduc- 
tion. Le Demandeur répondit en droit : “ That he was not, by 
law, bound to guard the interests of Defendant, nor to subro- 
“ gate him to the rights and privileges referred to because 
“ Defendant being, by the contract of leasing, jointly and seve- 
“ rally, soliduirement, liable with the lessees he is and always 
“ was personnally and directly liable to Plaintiff and a prin- 
“cipal debtor guoad Plaintiff.” Après l'audition en droit, la 
cour a maintenu la réponse en droit et a rejeté l'exception 
cedendarum actionum du Défendeur. Autorités citées par la 
cour: Rogue,1 vol. Jurisprudence consulaire, p. 130: La 
caution est tenue des intéréts de la somme pour laquelle ellea 
cautionné & compter du jour de la demande contre le débiteur, 
quoiqu’elle n’ait pas été assignée ; mais elle ne doit les dépens, 
parce qu'ils sont personnels ; elle a dû être sommée. Denisart, 
au mot caution, 4 V. § 2, p. 321: “ Le cautionnement étant 
“ solidaire, cela répond à toutes les obligations du créancier, 
“ qui n'est pas astreint à aucune discussion. Il n'est pas obligé 
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“ de veiller sur le principal débiteur purce qu’il n'y a pas de 
“ débiteur principal entre deux débiteurset co-obligés solidaires. 
“ Le créancier est bien fondé à rester tranquille tant qu'il croit 
“un des débiteurs solidaires eolvables, Cest précisément ce 
“ qui constitue la différence entre le cautionnement simple et 
“ l'obligatoire solidaire qu'on qualifie improprement de caution 
“ solidaire” 2 V. Revue de le Tourneux, p. 263, no. 2: 
“ Lorsque, sur la demande du créancier, il y a eu condamnation 
“ contre le débiteur principal, tant pour le capital que pour les 
“ intérêts, la caution est tenue de ces intérêts, quoique telle 
“ demande n'ait pas été formée contre elle. (9 J., p. 101.) 

DOHERTY, avocat du Demandeur. 

DouTRE & DouTRE, avocats du Défendeur. 


SAISIE-ARRET AVANT JUGEMENT. 


Cour SUPÉRIEURE, Montréal, 31 mai 1865. 
Présent : Monk, J. 


QUINN vs. EDSON. 


Jugé: Que le fait par un débiteur d’annoncer ses effets mobiliers en 
vente, après un inventaire, ne justifie pas l’émanation d'un bref de 
saisie-arrét avant jugement. 


Monk, J.: This was an action for rent. Thinking his rights 
jeopardized, the Plaintiff took out a saisie-urrét, on the 
ground that Plaintiff was secreting his estate, debts and 
effects. The foundation for this belief was that Defendant 
had advertised his moveable property for sale. Defendant 
answered, true, but that shows no fraud. He said that he was 
in community with the members of his family and an inven- 
tory was taken. It was true that this inventory was taken at 
rather a suspicious time, but the court had nothing to do 
with that. It might have suited his convenience to take that 
inventory at that time. It was also a little singular that De- 
fendant did not advertise the sale at Longue-Pointe where 
Plaintiff, a creditor, was supposed to have lived. But these 
two circumstances were not sufficient to justify the court in 
saying that anything had been proved to sustain Plaintiff's 
allegations, and the saisie-arret must be quashed with costs. 
(1 L. C. L. Ji, p. 29.) 
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ATTACHMENT BEFORE JUDGMENT. . 
SUPERIOR COURT, Montreal, 30th June, 1864. 
Coram BERTHELOT, J. 


FERRES vs ROTHERFORD et al, and THE MONTREAL AND 
CHAMPLAIN RAILROAD COMPANY, T. S. 


Hdd: That the words “ may be deprived of his remedy and may lose 
his debt and sustain damage.” in an affidavit for an attachment before 
judgment, are insufficient to justify the issuing of a writ of saisie-arrét. (1) 


PER CURIAM: This isa motion by Defendants to quash the 
writ of saisie-urr2t, for various reasons, Without adjudicating 
on the sufficiency or insufficiency of all these reasons, it is 
enough to take up the expressions in the affidavit that Plaintiff 
“ may be deprived of his remedy and muy lose his debt and 
sustain damage.” The statute requires that the parties making 
the affidavit shall state, that he “ doth verily believe that, 
without the benefit of such attachment, he would lose his debt 
or sustain damage.” Now, it is quite clear that a party swearing 
that he muy, and not that he really would lose his debt, &., 
has not complied with the exigency of the statute. The writ 
must therefore be quashed. Saisie-arrét quashed. (9 J., p. 102.) 

A. & W. RoBeErtson, for Plaintiff. 

HENRY STUART, Q. C., for Defendants. 





RIGHT OF INTERVENTION.— INTEREST IN SUIT.— DORMANT PARTNER. 


Court OF QUEEN’S BENCH, APPEAL SIDE, 
Montreal, 8th June 1867. 


Present: DuvAL, C. J., dissident, DRUMMOND, J.. MONDELET, 
| J., and JOHNSON, J., ad hoc. 


Rutherford et al., Plaintiffs in the Court below, Appellants, 
and Ferres, Intervening party in the Court below, Respon. 
dent; The Montreal and New-York Ry. Co., Defendants in 
the Court below, Appellants, and Ferres, Intervening party 
in the Court below, Respondent. 


A party claimed to intervene in a suit, representing that he was a 
partner of the Plaintiffs who were about to compromise their claim 
against the Defendants without his consent : 

Held: That his intervention was properly received. 


(1) V. art. $34 C. P. C. 
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The circumstances which led ta these two appeals were 
briefly as follows: Rigney and Rutherford, two contractors, 
in 1851, entered into two contracts with the Lake St. Louis 
and Province Line Railway Company, now represented by 
the Montreal and New-York Railway Company, to do certain 
work on the railway. Previous to the second of these con- 
tracts, Rigney and Rutherford admit Ferres as a partner in 
their firm for these contracts. After the work was completed, 
in 1853, the balance due was disputed by the Railway Com- 
pany and an action for a considerable sum was instituted 
against the Company by Rigney and Rutherford. About this 
time, Rigney left the Province and the suit was carried on 
by Ferres and Rutherford till 1860, when Rutherford assum- 
ing to act for himself and Rigney, without the knowledge or 
concurrence of Ferres, transferred the claim to Lighthall, N.P., 
and, in 1863, Lighthall and Rutherford entered into a settle- 
ment with the Railway Company, by which the suit was to 
be withdrawn, in consideration of a certain sum in money and 
stock to be paid by the Company. No steps appear to have 
been taken to withdraw the suit till 1864, when motions were 
made in court for this purpose. At this time, however, Ferres, 
becoming aware of the intended settlement, prayed to be 
allowed to intervene for the protection of his rights, and his 
intervention was allowed by a judgment of the Superior 
Court rendered by Monk, J., on the 25th of April, 1864 It 
was from this judgment that both the Plaintiffs and Defen- 
dants in the suit instituted appeals. The Appellants submitted 
that the litigation had been put an end to a year before the 
motions were made in court and could not be revived by 
Ferres, who had his recourse against his partners. For the 
Respondent it was urged that the intervention disclosed on 
its face sufficient to establish that he had clearly a right to 
be in the cause to watch over his interests. He alleged a 
partnership with Rigney and Rutherford, and therefore had 
a right to be in the case which they were about to settle 
without regard to his interests. 

Duyat, C. J.: Ferres has asked leave to intervene. I am of 
opinion that he had no right to intervene. But I am alone in 
this opinion. My reasons are that no party has a right to 
intervene in a suit unless he shows cause. Now what does 
Mr. Ferres complain of? He is a dormant partner of the 
Plaintiffs and, by the law of this country, a dormant partner 
has no right against third parties; he may have an action 
against his own partners. That part of the case should, 
therefore, be set aside. In the next place, Ferres says: I have 
claims against my partners and I am informed that they are 
to settle this case with the opposite parties ta my detyiment. 
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To this I say, suppose this were true and suppose they settled 
with Defendants, could not Ferres bring his action directly 
against them, founded upon the fraudulent concert between 
them? The conclusions of the petition in intervention are 
certainly strange ; he prays the court that in case of contesta- 
tion of his rights by Plaintiffs, the amount of his rights be 
ascertained by arbitration. What has the opposite party to 
do with this? They may well answer: “ We have nothing to 
say to you; if you have any action against your dormant 
partners, exercise that right; but why do you ask to inter- 
vene and pray that your rights may be settled by an arbitra- 
tion which may last for years before this court, and in the 
meantime we are to remain in court till you and your 
partners have settled your rights.” It is said, however, that 
this is anticipative, I think it is not. I say that no party has, 
a right to intervene unless he shows cause and I say that, 
taking every word that Ferres says for granted, he has shown 
no right to intervene in this cause. Defendants ought not to 
have their proceedings tied up for years, till it shall please 
Ferres and his partners to settle their claims against each 
other. I would at once have rejected the intervention. 

' JOHNSON, J.: This is an appeal from a judgment rendered 
in the Superior Cpurt adjudicating upon several motions. 
The interests of the parties were represented as of great 
magnitude and the case was very earnestly argued, but the 
points appear to me very simple. In the first place there was 
an objection raised to certain motions of substitution in the 
Court below. We only say that there appears to be nothing 
irregular in these. But the main qbjection of the Appellants 
is that the judgment appealed from proceeded ta allow a cer- 
tain intervention presented by Ferres, the Respondent. The 
court has come to the conclusion that all the aytharities on 
this point are fairly condensed in the artigle of the Code of 
Civil Progedyre, which may now he taken as law. The rule 
laid down in the code js that every one having an interest in 
the ‘event of a pending suit is entitled to be admitted a party 
thereto for the protection of his rights (Art. 154). This appears 
sufficiently general to embrace this case. But it is said that 
Respondent, asking leave to intervene, does not disclose upon 
the face of his petition sufficient grounds to entitle him to | 
intervene. A step further is taken and it is said that although 
Ferres may have shown good reason to intervene, yet the 
other party may have a good answer. But we cannot go 
beyond the fact that Respondent has shown a prima facie 
right to intervene. The other question can only be settled 
after an enguéte. It may be added that the right to make a 
demand in a court of justice is a civil right which can only 
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be restricted by legislation. But it is objected that this may 
have the effect of protracting the suit. So may an unjust 
demand, Courts of justice cannot control the justice of de- 
mands as regards the right to make them; they can only 
control the disposal of them. We think, then, Respondent has 
a right to intervene and beyond that the court does not go. 
The judgment of the court below is confirmed. DrumMMonpD, J. 
et MONDELET, J. concurred. Judgment confirmed, Duvat, J., 
dissenting. (3 L. C. L. J'., p. 83.) 

H. STUART, Q. C., and Cross and Lunn, for Appellants. 

A. and W. ROBERTSON, for Respondents. 


ACTION EN SEPARATION DE CORPS.—ALIMENTS. 
Cour SUPÉRIEURE, Montreal, 30th September, 1864. 
Coram SMITH, J. 
REID vs. ROBINSON, and ROBINSON, Opposant. 


Held : Where in an action for séparation de corps et de biens, an order 
for an alimentary allowance in favor of the wife having been given 
during the pendency of the suit, the parties come together again, and 
again separate, an action by the wife for the allowance is bad, without 
proof of cause for the second separation. (1) 


PER CURIAM : This was an action en séparation de corps et 
de biens. The Defendant pleaded to the action and, while the 
suit was pending, the Court ordered an alimentary allowance 
to be paid to the wife. But, in the meantime, the wife returned 
to her husband’s domicile, and became reconciled to him. The 
husband was afterwards sued for the amount of the alimen- 
tary allowance which he had been ordered to pay, and execu- 
tion was taken. The husband then put in an opposition alleg- 
ing that he and his wife had become reconciled, and that this 
reconciliation had the effect of destroying the action en sépa- 
ration de corps et de biens. There could be no doubt that this 
pretension must be sustained. It was true the wife subse- 
quently left her husband, but this act had not been accounted 
for, and the result of her returning to the conjugal roof must 
be that she would be obliged to begin her action again. Oppu- 
sition maintained. (9 J. p. 103.) 

LEBLANC & CassIpy, for Plaintiff, contesting. 

DEVLIN & KERR, for Opposant. 


(1) V. art. 197 C. C. 
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COMPETENCE.—ABONNEMENT AUX JOURNAUX. 


SUPERIOR COURT, Montréal, 14 Février 1865. 
Coram BERTHELOT, J. 


PENNY et al. vs. BERTHELOT. 


Jugé: Que la livraison au bureau de poste d’un journal adressé à 
nne personne résidant dans un autre district, donne droit d’action dans 
le District où se fait la livraison du journal. (1) 


Par leur action, les Demandeurs, propriétaires du “ Montreal 
Herald ”, papier-nouvelles publié à Montréal, réclamait du Dé- 
fendeur résidant à Sainte-Scholastique, district de Terrebonne, 
la somme de vingt-deux piastres, pour abonnement à leur 
journal. Le Défendeur répondit par une défense en fait, par 
laquelle il nia la dette, et spécialement l’allégué de la déclara- 
tion qui comportait que la dette avait été contractée dans 
la cité et district de Montréal, et qu’étant domicilié dans 
le district de Terrebonne, le tribunal devant lequel l'action 
était portée, n'avait pas la juridiction voulue par la loi pour 
en décider, et concluait au renvoi de l'action. Le 14 Février, 
1865, les parties se présenterent devant Mr. le Juge BERTHELOT 
qui, ayaut pris connaissance de la défense, déclara qu'il suffi- 
sait que la livraison du journal se fit au bureau de poste du 
‘lieu où le journal était publié, pour donner droit d'action dans 
ce district. La dette et la livraison ayant été prouvés, juge- 
ment pour les Demandeurs. (9 J. p. 104.) 

LAFRAMBOISE et JOSEPH, avocats des Demandeurs. 

ALPHONSE MAILLOUX, avocat du Défendeur. 


CAPTAS. 
SUPERIOR COURT, Montreal, 30th April, 1864. 
Coram Monk, A. J. 


KENNY vs. MCKEOWN. 


Held : That the statement, in an atfidavit for capias, that the Defen- 
dant is truly and personally indebted to the Plaintiff in the sum of £390, 
* for the balance of an account for various transactions which the said 
«© Defendant had with the Plaintiff in their business as wood merchants, 
“ which sum Defendant hath acknowledge to owe the Plaintiff,” is a 
ope) of the cause of debt, to entitle the Plaintiff toa 
capias. 


(1) V. art. 4 C. P. C. (2) V. art. 798 C. P. C, 
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This was 4 motion to quash a writ of çapigs ad responden- 
dum, on the ground that no sufficient cause of action was set 
out in the affidavit to justify the issuing ef the writ. The 
cause of debt was set forth in the affidavit in the language 
above quoted. 

PER CURIAM : The cause of action is sufficiently stated in 
the affidavit ; the statute, in fact, not requiring Plaintiff to do 
more than swear that Defendant is personally indebted in a 
sum of money amounting to or exceeding ten pounds of law- 
ful money of this Province. The motion is therefore rejected 
with costs. (9 J. p. 104.) 

J. J. CURRAN, for Plaintiff. 

M. DouERTY, for Defendant. 


OPPOSITION EX SOUS ORDRE. 
SUPERIOR COURT, Montréal, 31st March, 1865. 


Coram BADGLEY, J. 


CHARBONNEAU vs. GLADU, and PAQUETTE ef al., Oppts. en 
sous ordre. 


Held: That in the abgence of allegation of insolvency, in an opposi- 
tion en sous ordre, and of proof of that fact, the court will dismiss the 
opposition with posts, although np distinct igspp on the point be raised 
by the contestation fyled. (1) 


This was an opposition en sous ordre to which x contesta- 
tion was fyled by Plajntiff, attacking only its syffigiengy on 
the merits. The opposition failed to allege insolvency on the 
part of Plaintiff, and no attempt was inade to prove such 
insolvency. The court rendered the following judgment : “ The 
Court considering that the opposition en svus ordre is irregu- 
lar and insufficient and that it contains no allegation therein 
of the insolvency of Francois Charbonneau, nor is there proof 
of record of that fact, doth dismiss the said opposition with 
costs to Plaintiff contestant.” (9 J., p. 107.) 

C. and F. X. Archainbault, for Plaintiff. 

: DouTRE and DOUTRE, for Defendant. 


(1) V. art. 753 C. P. €. 
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AVEU PB LA PARTIE CONTREDIT PAR SES SEMGINS. 
SUPERIOR Court, Montreal 30th December, 1864. 
Coram BERTHELOT, J. 


DELISLE st al. vs. DECARY, und DELISLE et a}., Plffs en faux 
vs. DECARY, Deft. en faux. 


Held: That where the Defendant was examined by the Plaintiff, 
Defendant's attorney may adduce evidence to prove that such Defen- 
dant is not a reliable witness, he being ‘‘ d’une intelligence bien faible et 
d’une memoire très bornée.” 


This question arose out of an inscription de faux of Plain- 
tiffs against a document purporting to be a donation, fyled 
with Defendant's plea. The Plaintitis en faux, at the enquete 
thereon, examined Defendant en fuux as witness for Plaintiffs 
en faux. The evidence and admissions of Defendant en faux 
were considered by Plaintitfs en faux to be conclusive in their 
favor. Plaintiffs en fuux closed their enquéte. Defendant en 
faux commenced his enquete, and, in course of examining a 
witness, asked him the following question: “ N’est-il pas vrai 
que le Défendeur en faux est d'une intelligence bien faible et 
d'une mémoire très bornée.” This question was objected to by 
Plaintiff en faux, as illegal, irrelevant and tending, not to 
destroy the evidence of Plaintiff en faux or to refute or 
explain the same, but to attack the intelligence and memory 
of Defendant en faux, a fact not in issue. The objection was 
overryled by Judge BERTHELOT presiding at enguete, a motion 
being made in term before same judge to revise the ruling of 
enquéte was refused with costs. (9 J., p. 107.) 

PERKINS and STEPHENS, for Plaintiffs. 

A. BRUNET, for Defendant. 

R. LAFLAMME, Q. C., Counsel. 


CONSTITUTED RENT REPRESENTING SEIGNORIAL RIGHTS. 
Cracuir Caurt, Three-Rivers, 3rd Navember, 1864. 
Coram POLETTE, J. 


RIEUTARD vs. GINNIS. 


Held : 1st Thatthe amount ofa constituted rent established by the 
schedule of a seigniory cannot be contested after its completion 

2nd. That the schedules proves not only the amount of the constituted 
rent, but also, in the absence of other proof, the amount of the cens et 
rentes which it replaces. 


The Plaintiff, as sejgnioress of the fief Hautboc, elajined the 
sam of £46 7 6 from Defendant, for ten years’ arrears of 
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rent, accrued partly before and partly after the ing of the 
seigniorial Act of 1854, on two lots Situated within the said 
fief of which one (No. 17) was alleged to be charged by the 
schedule with a constituted rent of £2 13 10, and the other 
No 18 with a constituted rent of £1611. The Defendant , 
pleaded that the lot No. 17 was, before the making of the 
schedule, free of seigniorial dues ; that the lot No. 17 was only 
charged with a rent of £0 12 6 and not one of £1 6 11, that 
it was established arbitrarily and without proof, and that 
Plaintiff and her late husband had often acknowledged that 
the rent was only £0 12 6, and had never received it at the 
rate fixed by the schedule ; and that the schedule could not 
make proof of the amount of the rents before its comp'etion, 
nor give Plaintiff the right to exact any rent for the lot No. 17 
and a higher rent than £0 12 6 for the lot No. 18. In support 
of her demand Plaintiff produced an authentic copy of the 
schedule, which was duly completed on the 1st December, 1860, 
and deposited on the 8th April, 1862. and made no other proof 
of the amount of the rents. The Defendant abandoned his 
pretension with respect to the lot No. 17, and produced, in 
support of his pretension, that the rent of lot Nu. 18 was only 
£0 12 6, 1° a deed of sale of the 12th November, 1850, before 
Guillet, N. P., from Clair to Lottinville, and 2° a deed of gale 
of the 13th November, 1850, before the same notary, from 
Lottinville to Defendant, in which it was stipulated that the 
purchasers should pay an annual rent of £0 12 6 to the De 
Tonnancourt family, and such seigniorial dues as might be 
exigible to the seignior of the fief within which it was situated. 
PER Curiam: Le cadastre du fief est produit pour prouver 
le montant de la rente de chacun des terrains. Le Défendeur 
y objecte en disant, 1° que le cadastre ne fait pas foi des rentes 
échues avant sa confection et ne donne pas droit à la Deman- 
deresse d'exiger une rente sur le premier emplacement No. 17, 
qui était auparavant libre et franc de toute rente, et 2° que, 
quant à la rente sur le second terrain, No. 18, elle a été fixée 
arbitrairement et sans titres, pièce, ou preuve pour justifier sa 
fixation, et est erronée et bien plus forte que la véritable. 
Sans entrer dans le détail des pouvoirs et des devoirs des 
commissaires nominés en vertu de l'acte pour l'abolition de la 
tenure seigneuriale, (S. R. B. C. ch. 41) il suffira de dire, 1° que 
le commissaire quia fait le cadastre du fief Hautboc a dû 
prendre le montant des cens et rentes et charges annuelles 
comme lu valeur annuelle d'iceux (Sect. 10, § 1), 2° qu’aussitét 
après la confection du cadastre, il a dû le déposer et en donner 
30 jours d'avis, afin que la seigneuresse et les censitaires pussent 
faire corriger les erreurs, s'il en existait (Sect. 18), 3° que 
deux commissaires nommés pour reviser les cadastres ont dû 
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reviser celui-ci si on s’en est plaint, et que leur décision est 
finale (Sect. 29, §§ 1 et 2), 4° qu'aussitôt que ce cadastre a été 
complété, il a dû être déposé au gretfe (Sect. 25). Nous avons 
la preuve que le cadastre a été confectionné suivant la forme 
voulue par la loi, et qu’il a été déposé au greffe; ces faits sont 
- établis par le cadastre même et les certificats qui l’accom- 
pagnent ; et la présomption légule, est que le commissaire s'est 
conformé à la loi, le contraire ne paraissant pas. Ainsi il faut 
dire que les rentes, telles que portées dans le cadastre, repré- 
sentent le montant juste des cens et rentes et charges annuelles 
dont ces emplacements étaient grévés auparavant. Si le com- 
missaire chargeait trop, le Défendeur devait se plaindre, et 
deux commissaires auraient revisé le cadastre. S'il s’est plaint, 
les commissaires reviseurs ont examiné et jugé sa plainte, et 
nous en voyons le résultat dans ce cadastre, car la cour présu- 
mera que les commissaires ont fait leur devoir. S'il ne s'est pus 
plaint, c'est sa faute, et il en doit subir les conséquences. Le 
titre nouvel donne droit au seigneur de réclamer les droits 
seigneuriaux qui y sont portés, mais s'il contient des charges 
plus fortes que celles établies par le titre primordial, le censi- 
taire a droit de les faire réduire au taux de ce dernier acte. 
Est-ce qu'un cadastre ne vaut pas un titre nouvel? Il a plus 
de valeur lorsque le temps de s’en plaindre et de le faire reviser 
est passé, car alors on ne peut plus rien faire réduire : il est 
final. La cour est donc d'avis que le cadastre fait preuve com- 
plète, non seulement de la rente constituée, mais encore des 
cens et rentes et charges annuelles que cette rente constituée 
remplace, car le commissaire a dû avoir la preuve de la quotité 
des cens et rentes pour fixer la rente constituée qui doit les 
remplacer. Judgment for Plaintiff for £40 8 6, with interest 
and costs. (9 J., p. 109.) 
SÉVÈRE DUMOULIN, for Plaintiff. 
Hart and McDoucaL., for Defendant. 
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RETRAIT SUCCESSORAL.—DROITS LITIGIEUX: 
Cour SUPÉRIEURE, Montréal, 29 avril 1865. 
Coram BERTHELOT, J. 


P. E. LecLERE et al, Demandeurs, ve. J. L BEAUDRY et al, 
Défendeurs. 


Jugé : 1° Que l’action en retrait successoral n’a point lieu quand la ces- 
sion D pour objet une part fixe et déterminée dans un immeuble cer- 

2° Qu’un droit ne peut être considéré comme litigieux que quand il y 
& un procès mu. (2) 

Les Demandeurs ont institué une action contre les Défen- 
deurs, en février 1858, exposant que, par acte de donation du 
14 mai 1827, Marie-Josephte Saint-Germain, veuve de J.-Bte. 
Castonguay, donna à son fils, Frs-Xr. Castonguay, la jouissance 
et usufruit de trois immeubles, pour la propriété en passer à ses 
enfants; dans le cas de mort du donataire sans enfants, la 
jouissance et usufruit de ces immeubles devaient échoir à ses 
frères et sœurs ; et, avenant le décès de ces derniers avant le 
donataire, la propriété des biens retournait à leurs enfants nés 
et à naître, pour être partagée entr’eux par souches ; que, par 
une autre donation du 15 mai 1827, la même donatrice céda 
à Julie Castonguay, sa fille, la jouissance et usufruit d’un 
autre immeuble, aux mêmes clauses et conditions que celles 
renfermées en la donation du 14 mai 1827 ; que Julie Caston- 
guay est décédée sans enfants; que Frs.-Xavier Castonguay 
est vivant, mais n’a jamais eu d'enfants ; qu'à l'époque des- 
dites donations, la donatrice avait quatre enfants vivants : 
Julie, François-Xavier, Josephte (Dame Leclere, Demande- 
resse) et Jean-Baptiste, et plusieurs petits enfants, savoir : les 
enfants de son fils Benjamin, décédé ; que, par actes des 24 et 
28 juillet 1857, les enfants de Benjamin Castonguay, ont cédé 
et vendu aux Défendeurs, les droits et prétentions qu'ils pour- 
raient avoir dans lesdits immeubles, en vertu desdits actes 
de donations ; lesquels droits, ont prétendu les cédants, consis- 
taient dans un tiers 1indivis du fiers indivis de chacun des- 
dits immeubles, et à n'en prendre possession, les cessionnaires, 
qu’au décès de François-Xavier Castonguay, Pierre-E. Leclere 
et Josephte Castonguay ; que, par acte de cession du 28 juillet 
1857, Édouard Castonguay stipula que si, interprétant les 
actes de donations en vertu desquels il vendait, il se trouvait 
n'avoir aucun droit, les cessionnaires n'auraient pas de recours 
contre lui; que les Demandeurs représentent la succession de 


(1) V. art. 710 C. C. 
(2) V. art. 1583 C. C. 
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Marie-Josephte Saint-Germain,et sont appelés aux substitutions 
créées et établies par lesdits actes de doriations ; que les Dé- 
fendeurs sont étrangers à la succession Castonguay, qu’ils sont 
devenus cessionnaires, à vil prix, dans le but de s'immiscer 
dans la succession, et de vexer et tracasser les Demandeurs. 
Les Demandeurs nient ensuite les droits des cédants dans les- 
dits immeubles, mais, pour éviter contestation et procès au 
sujet des prétentions des Défendeurs, qui constituent des 
droits litigieux, et pour empêcher les Défendeurs de s’immis- 
cer dans les affaires de la succession Castonguay, les Deman- 
deurs ont offert, par acte d’offres du 24 février 1858, de les 
rembourser du prix desdites cessions, et, ils concluent à ce 
qu'acte leur soit donné de la déclaration qu'ils font qu'ils 
entendent retraire et se faire subroger dans les droits succes- 
sifs que les Défendeurs ont acquis, en vertu desdits actes de 
cession, que les offres des Demandeurs soient déclarées bonnes 
et valables, et les Défendeurs condumnés, sous tel dé'ai qu'il 
plaira à la cour fixer, à faire et consentir cession ou transport 
desdits droits et prétentions et y subroger les Demandeurs, 
sinon, et ledit délai passé, que le Jugement à intervenir tienne 
lieu de telle cession ou transport. Les Défendeurs ont opposé 
une défense au. fond en droit à cette action, et les moyens 
invoqués à l'appui de cette défense sout les suivants : 1° Le 
retrait successoral n’est pas en force dans ce pays. 2° En sup- 
posant que tel droit existât ici, il ne peut y avoir lieu au 
retrait successoral ou de subrogution, que lorsque la cession 
comprend tous les droits que peut avoir une partie dans une 
succession. 3° Les droits, dont la subrogation est demandée, 
ne sont pas des droits successifs, mais résultent d’un don par- 
ticulier ; ils ont été donnés à titre particulier, tandis que le 
retrait ne peut être exercé que sur des biens donnés à titre 
universel. 4° Que les biens cédés sont certuins, fixes et déter- 
minés, et les Défendeurs n'auront jamais occasion de s'immis- 
cer dans les affaires de la succession Castonguay. 

Roy, de la part des Défendeurs: En Frunce, le contrat in- 
tervenu entre les Défendeurs et leurs cédants n'uurait pus 
donné lieu à Vexercice du retrait. Ils ont cédé, non pas des 
druits en général dans une succession, mais une part certaine, 
fixe et déterminée dans trois immeubles désignés spécialement, 
savoir: pour chaque cédant, un tiers indivis dans un } indivis 
de chacun de ces immeubles ; les cessionnaires ne pourront, à 
l’aide de cette cession, simmiscer dans les affaires de lu fu- 
mille Castonguay, ni dans la succession, pour savoir de quoi elle 
se compose, ni pénétrer les secrets de cette famille ; ils n'au- 
ront jamais à réclamer qu'une part certaine, fixe et déterminée 
dans les immeubles en question ; et la présente action n’est ac- 
cordée que pour loi gner un étranger du partage de la suétes- 
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sion et l'empêcher de pénétrer les secrets d’une famille ; ainsi 
le cessionnaire d'un quart, d'un tiers, d’une moitié, de biens 
successifs aurait droit de prendre connaissance de toutes les 
affaires de la succession et d’en examiner tous les papiers, 
pour constater le quantum de la part qu'il a acquise, tandis 
qu'ici les cessionnaires ont acquis une quotité fixe qui nest 
pas susceptible d'augmentation ou de diminution, selon que 
le partage sera bien ou mal fait, ou selon que la succession 
sera plus ou moins considérable. Guyot, vo. droits successifs, 
p. 554, c. 1. “ 2° que lorsque les droits successifs se bornent 
“a des héritages connus, le cessionnaire peut jouir de tout 
“ l'avantage de la cession, parce qu’alors il ne s’agit plus de pé- 
“ nétrer les secrets d'une famille, etc.” Toullier, T. 4, p. 448, 
no. 447, et p. 570, no. 578. Benoît, p. 223 et seq., no. 63, 64, p. 
248 et seq. Duport-Lavillette, Quest. de D. T. 5, p. 486, no. 
766. Malleville, T. 2, p. 271. Duvergier, vente, T. 2, p. 369. 436. 
Marcadé, sur art. 841, no. 309. Merlin, Quest. de D., vo. Re- 
trait successoral p. 269. Les droits cédés ne sont pas l'itigieur ; 
ne sont réputés lels que ceux au sujet desquels ul y a litige, 
procès pendunt. Les auteurs de l'ancien droit étaient partagés 
sur cette question ; les uns voulaient qu'un droit fût réputé 
litigieux lorsqu'il n’était susceptible de contestation, les autres, 
prétendant qu'une pareille doctrine était incertaine, ne pro- 
duirait que de la confusion et aurait de graves conséquences, 
toutdroit pouvant éventuellement être contesté neconnaissaient 
comme litigieux que les droits actuellement contestés devant les 
tribunaux. Les rédacteurs du Code Napoléon ont adopté cette 
dernière règle et l'article 1700, en statuant que la chose est 
censée litigeuse quand ii y a procès, ne fait que revivre les 
dispositions du droit romain. Authentiq. ad leg. 1, C. De liti- 
gtosis. Louet, T. 2, p. 84 et 85. Leprètre, centurie 100ème, p. 
297. Loisel, Instit. Cout., art 708. p. 116. “ Exception de vice 
de litige n'a lieu.” Lacombe, vo. transport, nos, 12, 13. Trop- 
long, vente, T. 2, p. 588 et seq., 591 et seq., no. 986. Cite Lamoi- 
gnou, Lacombe, Soefve et autres. Marcadé, T. 5, p. 349, art. 1700. 
Malleville, sur le même art. 1700. L'opinion de Pothier cité 
parles demandeurs perd deson autorité en ce pays si l’onobserve 
qu’il n’écrivait pas dans le ressort du Parlement de Paris. En- 
fin la part indivise cédée aux Défendeurs n'était pas échue 
aux cédants en qualité d’héritiers, mais comme donataires en 
vertu de l’acte de donation du 14 Mai 1827, et ne formait pas 
partie d’une succession. Sous ces circonstances, la vente et 
cession attaquée par les Demandeurs n'est pas sujette à la 
subrogation qu'ils réclament. 

A. À DorioN de la part des Demandeurs ; les Défendeurs, 
étrangers à la famille Castonguay, ont acheté, des héritiers 
Benjamin Castonguay, leurs prétentions dans les biens donnés 
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à charge de substitution par Mme Castonguay, leur grand- 
mère ; ces prétentions ne sont autre chose que des droits suc- 
cessifs, de plus ils sont contestés et par conséquent litigreus ; 
les Demandeurs, qui sont appelés à la substitution, ont droit 
de se faire subroger aux Défendeurs, en leur remboursant le 
prix qu'ils ont payé. Le retrait peut s'exercer lors mème qu'il 
ne s'agit que d'un immeuble spécialement désigné, et mème 
après purtage de la succession, surtout si biens vendus, quoi- 
que spécialement désignés, embrassent tous les droits succes- 
gifs des cédunts. Lebrun. des suc. liv. 4, chap. 2, sect. 3, no. 67, 
p. 323-4. Chabot,com. des suc., T. 2, p. 324, no 9. Delvincourt, 
T. 2, p. 136, No. 5, 2me partie; notes Dalloz, Rec. pér. 1836, 1, 
170, 1, 2me aliéna. Dalloz, Rec. pér. 1830, 2, 65, Dalloz, Rec. 
pér. 1833, 1, 212. Denevers, J. de cassation, 1809, 2, 9. Sirey, 
1831, 2, 284. Même pour les biens communs. Duparc-Poullain, 
T. 5, p. 383, no. 8. Nouv. Denizart, cession de droits suc. s. 4, 
p. 399. Guyot, Rép., vo. droits suc. p. 355. Ceux sur qui des 
droits litigieux ont été cédés peuvent se fuir e subroger à l’ac- 
quéreur, en lui remboursant Le prix qu'il a payé lors même 
que ces droits ne seruient pus successifs. Pothier, vente, nos. 
583, 4, 590, 1, 3, 597 et 996. Duparc-Poullain, T. 5, p. 379 et 
seq. Pocquet de Livonière, liv. 5, Reg. 8, p. 562. Chardon, Dol. 
T. 2, p. 602, 3. Cela s'uppligue aux cessions de droits 1mmo- 
biliers, comme aux cessions de créances et de droits mobiliers. 
Pothier, vente, no. 593. Troplong, “ no. 1001. Brodeau, Let. 
C, chap. 18, F 183. Chenu, 2me partie, Ques. 99, p. 389, 390, 
Lamoignon, T. 2, p. 159. Pocquet de Livonière, p. 562. L'on 
reconnuit ordinuirement, par l'acte inème, si les droits cédés 
sont litigieux. Merlin, Rép. vo. droits litigieux, no. 1, p. 330. 
Ed. Belge. Troplong, vente, T. 2, No. 996. Duvergier, vente, 
T. 2, No. 379. Dalloz, Rec. pér. 1836, 1, 170. Guyot, Rép. 
vo. droits litigieux, p. 523. Anc. Denizart, vo. droits lili- 
gieux, Nos. 1, 2, 3, 4 et 5. Il n'étuit pus nécessaire, 
duns l'ancien droit, qu'il y eût procès pour que le droit fit 
litigieux. Sous ce rapport l'art. 1700 du code civil a introduit 
une disposition nouvelle. Pothier, vente, no. 583, 4 Merlin, rep., 
vo. droits litigieux no. 1, p. 330, Ed. Belge. Locré, t. 14, p. 75 
observations du conseiller Lucuée. Les Demandeurs ont allégué 
que les Défendeurs ont acheté des droits successifs ; que ces 
droits sont litigieux ; que la cession a été faite à vil prix et 
aans garantie, en sorte qu'elle a tous les caractères d’une ces- 
sion de droits litigieux ; l'action contient donc tout ce qui est 
essentiel et ln défense er. droit doit être déboutée. 

JUGEMENT: La Cour, considérant que, lors de la passation 
des trois actes de cession du 24 juillet et du 28 juillet 1856, 
reçus devant Maitre J. Belle et son confrère, notaires, et con- 
sentis par Antoine-Benjamin Castonguay, François-Xavier 
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Castonguay et Joseph-Edouard Castonguay, aux Défendeurs, 
il n’est pas allégué ou prétendu, par les Demandeurs en leur 
déclaration, qu'il y eût alors aucun litige existant à l'égard 
des choses et droits qui en font l’objet ; considérant qne ce qui 
a fait l’objet desdits actes de cession n’est pas un droit indé- 
terminé dans une succession, mais bien seulement une quotité 
fixe et certaine dans les trois immeubles y désignés ainsi que 
dans la déclaration des Demandeurs; considérant que, par la 
loi du pays, il n’y a pas lieu, dans l’espèce actuelle, à l'excrcice 
ar les Demandeurs de l'action qu'ils ont intentée contre les 
éfendeurs, a maintenu la défense en droit, et déboute l'ac- 
tion des Demandeurs avec dépens. (10 J., p. 20.) 
MM. CHERRIER, Dorion et Dorion, pour les Demandeurs. 
M. Rover Roy, C. KR, pour les Défendeurs. 


OLD LAW OF LOWER CANADA.—POWER OF SALE BY USUFRUCTUARY.— 
FPORMALITIES.—CONSTRUCTION OF DOCUMENT. 


Privy CoUNCIL, ON APPEAL FROM THE COURT OF QUEEN'S 
BENCH FOR LOWER CANADA (APPEAL SIDE) 


1st March, 1873. 


Present: The Lord Justice JAMES, Sir BARNES PEACOCK, The 
Lord Justice MELLISH, and Sir MONTAGUE E. SMITH. 


CHARLES LECLERE, GEORGE S. LECLERE, ELMIRE LECLERE, 
wife of Charles Nelson, and the suid CHARLES NELSON, 
P. EpOUARD LECLERE, VICTORINE LECLERE, wife of Bou- 
cher de la Bruére, and the said BOUCHER DE LA BRUERE, 
ALBERTINE LECLERE, wife of Alphonse Raymond, and 
the said ALPHONSE RAYMOND and FRANCIS LECLERE, Ap- 
pellants, and JEAN Louis BEAUDRY, Respondent. 


The usufruct of land in Lower Canada was given by deed of gift to A. 
during his life, and after his death the deed gave the property in snb- 
stitution to his children, with a limitation over in case he died without 
children, and power wax given to A. to sell tne land for a rent-charge 
if it should be Judged by experts to be advantageous to his children :— 

Held, that euch power could be exercised without the sanction of any 
judicial authority. 

A,. having a power of sale under the circumstances above-mentioned, 
sold his life interest in the usufruct to B., and subrogated B., in all his 
rights under the deed of gift :— 

Held, that the power to sell the land for a rent-charge, conferred on 
A. by the deed of gift, had not been extinguished by the sale to and 
subrogation of B. 

A person, having already power under a deed of gift to sell land, 
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applied to a Court for authority to sell tbe land, which the Court grant- 
ed, annexing a condition not required by the donor :— 

Held, that this part of the decree could at most be considered as 
directory only, and not as imposing a condition which rendered the 
sale void if it were not complied with. 

A deed of gift conferred the usufruct of land in Lower Canada on A. 
during his life, and after his death gave the property in substitution to 
his children, with a limitation in the following terms: “et dans le cas 
de mort dudit donataire sans enfants la jouissance et usufruit des biens à lui 
prés.ntement donnés sront réversibles à ses frères et sœurs ou à aucun d’eux, 
pour par eux en jouir leur vie durante; et, si au décès dudit donataire sans 
enfants tous ses frères et sœurs étaient décédés, la propriété desdits biens re- 
éournera et appartiendra à leurs enfants nés et à leurs enfants nés et à nattre, 
pour étre partagés entre eux par souches.” 

The donor died. The donee died without children, having survived 
all his brothers and sisters, three of whom died leaving children, viz., 
C., who died before the date of gift, and D. and E. who died after that 


date :— 

Held, that the children of C. were entitled to one-third of the pro- 
perty comprised in the deed. , 

Semble, that by the old law of Lower Canada, where there is a gift of 
the usufruct of land for life and a substitution with power to the . 
usufructuary himself to sell the land, if experts deem it advantageous 
to the substitution, the apporntment of a tutor to the substitution is 
not required, and if he be appointed his functions are limited to hav- 
ing the experts duly appointed, and it is not necessary to consult him 
as to the management of the sale. 


The object of this appeal was to estublish the validity of 
the sale of certain lands in the city of Montreal. By a deed of 
gift, dated the 14th of May, 1827, Marie-Josephte Saint-Ger- 
main or Gauthier, widow of Jean-Baptiste Castonguay, gave 
(among other lands) a certain orchard at Montreal, part of 
which was the property in question in the appeal, to her son, 
Francois-Xavier Castonguay, as usufructuary for his life, and 
after his death she substituted his children to be born in 
Jawful matrimony as proprietors, but she declared that, in 
case he should die without children, the enjoyment and usu- 
fruct should revert to his brothers and sisters or any of them, 
to be enjoyed by them during their life, and that if at the time 
of the decease of the donee without children all his brothers 
and sisters should be dead, the property should go and belong 
to their children born and to be born in lawful matrimony, 
and be divided among them per stirpes. By the same deed 
the donor charged the donee and his children, substituted as 
aforesaid, with the payment to her of an annuity of £25 
canadian currency for her life, and declared that the gift 
thereby made was made on condition that the donee should 
not be able to convey to any stranger (à aucune personne 
étrungère) the enjoyment and usufruct of the lands, but should 
be obliged to receive the fruits and revenues of them for his 
own proper benefit, and none of his creditors should be able to 
seize such fruits and revenues; also that the donee should 
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have power to sell, but only in consideration of x rent- 
charge, all or part of the orchard, if it should be thought 
by experts to be advantageous for his children ; and by 
the suid deed certain rights, which it is not necessary parti- 
cularly to mention, were given to the widows of usufruc- 
tuaries. The exact terms of these gifts were as follows : 
“ Et ludite dume donatrice désirant conserver aux enfants à 
naître en légitime mariage dudit donutuire seulement la 
propriété pleine et entière des biens ci-dessus désignés, suns 
l'étendre é un degré plus éloigné, veut et entend que les biens 
ci-dessus donnés en jouissance audit donataire demeurent 
substitués comme elle les substitue par ces présentes uuxdits 
enfants à naître en légitime mariage du donutuire seule- 
ment auxquels elle donne la propriété desdits biens, ce qui a 
été accepté pour eux par ledit donataire leur père voulant et 
entendant que ceux qui sont appelés à la présente substitu- 
tion soient saisis des biens ainsi substitués aussitôt que le 
cas de la substitution sera avenu, sans qu'ils soient obligés 
d'en faire demande en justice; et dans le cas de mort dudit 
donataire sans enfants la jouissance et usufruit des biens à 
lui présentement donnés seront réversibles à ses frères et 
sœurs où à aucun d'eux, pour par eux en jouir leur vie 
durante ; et si au décès dudit donutuire suns enfunts tous 
ses frères et sœurs étaient décédés la propriété desdits biens 
retournera et appurtiendra à leurs enfunts nés et à leurs 
enfants nés et ad naître, pour etre purtagés entre eux par 
souches.... La présente donation encore fuite aux charges, 
clauses et conditions ci-après exprimées, savoir, que ledit 
donutuire ne pourra transporter à aucune personne étrun- 
gère la jouissance et usufruit desdits biens pendant le temps 
de su jouissance, mais qu'il seru tenu d'en percevoir les 
fruits et revenus pour son propre bénéfice et avantage suns 
pouvoir lesdits fruits et revenus étre saisis par aucun des 
créanciers dudit donataire; que ledit donatuire pourra 
vendre à constitution dz rente seulement le tout ou partie du 
terruin complunté d'arbres fruitiers désigné en ces présentes 
st par experts et gens à ce connaissant c'est jugé uvantageur 
pour ses enfunts.” The donor died in 1848, and the donee died 
in 1861 without children, and having survived all his brothers 
and sisters, of whom he had four. One of these, Benjamin, 
died in 1819, before the date of the deed of gift, leaving three 
children. The other three brothers and sisters of the donee 
were Jean-Baptiste, who died in 1849, leaving six children; 
Marie-Julie, who married Luc Dufresne and died in 1836 
without children; and Marie-Jusephte, who married Pierre- 
Edvuard Leclère and died in 1861, leaving seven children 
The donee, in March, 1844, presented a petition to the Court 
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of Queen’s Bench for the district of Montreal, stating his 
desire to exercise the power of sale conferred on him by the 
deed of gift, and that before doing so it was necessary to esta- 
blish by experts that it would be advantageous that the land 
should be sold, and praying that a family council might be 
assembled, to give their advice as to the appointment of a 
guardian of the substitution, who might act on behalf of the 
substituted persons in the nomination of experts. A family 
council was assembled pursuant to the said petition, and their 
votes being equally divided between Joseph Castonguay, one 
of the six children of the said Jean-Baptiste Castonguay and 
another person, the court, on the 14th of May, 1844, appoint- 
ed the said Joseph Castonguay guardian of the substitution. 
The donee in September, 1844, commenced in the same court 
an action against the guardian so appointed, by the declara- 
tion in which, he stated the refusal of the said guardian to 
name an expert for the purpose mentioned in the deed of 
gift, and prayed that it might be declared that under that 
deed he had the right to sell the whole or part of the orchard 
in consideration of a rent-charge, if it was thought by experts 
to be advantageous for his children, and that the Defendant 
might be decreed to name an expert to act with one to be 
named by the Plaintiff, in deciding whether it was advanta- 
geous for the children of the Plaintiff or the other persons 
ealled to the substitution, that the land or a part of it should 
be sold in consideration of a rent-charge, or that in case the 
Defendant should fail to name an expert, pursuant to such 
decree, one might be named by the court to act as aforesaid 
with the one to be named by the Plaintiff, and that such ex- 
perts might make their report to the court, and such order be 
pronounced thereon as law and justice should require. The 
Defendant, the guardian, pleaded that as the Plaintiff, the 
donee, had no children, he could not claim the appointment of 
experts to judge whether the sale of the orchard for a rent- 
charge would be advantageous, and that in any case those 

rsons culled to the substitution who had attained their ma- 
jority ought to have been summoned as Defendants. The court 
overruled these pleas on the 28th of November, 1845, and on 
the 29th of January, 1846, ordered the appointment of experts 
who should report whether it was advantageous for the 
children of the Plaintiff or any other persons who might 
take under the substitution in ‘the deed of gift, that all 
or part of the orchard should be sold for a rent-charge : 
and the Plaintiff and Defendant respectively then appointed 
experts, who reported in the affirmative. By its judgment, 
pronounced on the 13th of October, 1847, the court approved 
the report, and considering that the Plaintiff then had the 
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right to exercise the power of sale, with observance of the 
required forms, adjudged and ordered that the Plaintiff, by 
virtue of the deed of gift, had the right to sell all or part of 
the orchard for a rent-charge, a valuation having previously 
been made of the whole or part, as the case might be, by the 
experts who should be named by the parties, or that failing, 
by a Judge at the Plaintiff's request ; and condemned the De- 
fendant,in his quality of guardian, to pay the costs of the action. 
The Defendant appealed, and on the 10th of March, 1857, the 
Court of Queen’s Bench of Lower Canada affirmed the judg- 
ment, with costs against the Appellant in his quality of guar- 
dian. By a deed of sale, dated the 22nd of April, 1857, the 
donee, Francois- Xavier Castonguay, conveyed his usufruct in - 
the orchard, with reservation of the rights under the deed of 
gift of his wife in case of her widowhood, to his brother-in- 
aw, the said Pierre-Edouard Leclère, for nine undivided 
tenths, and to Olivier Garceau for the other undivided tenth ; 
and by a deed, dated the 15th of May, 1857, in order to sup- 
Py an omission in the deed of sale, he subrogated the said 

ierre-Edouard Leclére and Olivier Garceau in the same pro- 
portions in all his rights, whether under the deed of gift with 
the aforesaid reservation, or under the said judgments of the 
13th of October, 1847, and the 10th of March, 1857, with 
power to them to put those judgments in execution in his 
name as they should think fit. The said Olivier Garceau was 
the husband of Marie-Tarsille Castonguay, a dauchter of 
Jean-Baptiste Custonguay, the brother of the donee. Before 
the execution of the two last-mentioned deeds the donee had 
appointed Daniel Gorrie as his expert for the execution of 
the judgment of the 13th of October, 1847, and had applied 
to the Superior Court at Montreal to appoint another expert 
in case one should not be immediately appointed by the guar- 
dian; and these proceedings being followed up by Pierre- 
Edouard Leclére and Olivier Garceau, in the name of the 
donee, and the guardian having made default in the appoint- 
ment of an expert, the Court appointed Joseph Boulanget as 
expert on his side, and directed the experts to report to the 
Court without delay. The experts reported that the orchard 
was worth £5,000 Canadian currency, and the Superior Court 
homologated or approved their report on the 20th of June, 
1857. It proved difficult to sell the orchard in one lot, and 
thereupon a further petition was presented to the Superior 
Court in the name of the donee for a valuation in lots, as 
shewn on a plan annexed to the petition; and the guardian 
having appeared in person and declared that he referred him- 
self to the Court (qu'il s'en rapporte à justice), the court, on 
the 24th of July, 1857, again appointed Joseph Boulanger ex- 
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pert for the guardian ; and he, with Daniel Gorrie as expert 
for the donee, made a report, dated and filed in the cause on 
the 30th of July, 1857, by which the said lots, twenty in 
number, were valued in separate sums, amounting in the 
total to £5,000. This report does not appear to have been 
submitted to the court for homologation. Marie-Julie Caston- 
guay (or Dufresne) being already deceased, without children, 
as hereinbefore mentioned, it was at this time evident that 
the property in the orchard, subject to the respective usu- 
fructs of the donee, or of Pierre- Edouard Leclére and Olivier 
Garceau, as his assigns, and of Marie-Josephte Castonguay (or 
Leclére), also subject to the possibility that the donee might 
have children, was divisible either into moieties for the fami- 
lies of Jean-Baptiste Castonguay and Marie-Josephte Caston- 
guay (or Leclere), or if upon the true construction of the ins- 
trument the family of Benjamin Castonguay were entitled to 
share in it, notwithstanding his decease Defoe the date of the 
deed of gift, then into thirds. By three deeds, two dated the 
24th and one the 28th of July, 1857, the three children of 
Benjamin Castonguay conveyed their expectations under the 
said deed of gift of the 14th of May, 1827, and also under 
another deed of gift (with which the appeal had no connec- 
tion) to the Respondent Beaudry and Francois Guenette, who 
thereby became entitled to one third of the property in the 
orchard, subject to the question of construction, and subject 
in any case to the above-mentioned usufructs. In the last of 
those three deeds the vendor expressly stipulated that the 
purchasers should bave no recourse against him if the ques- 
tion of the construction of the said deed of gift should be 
adversely decidéd ; but the other two deeds were so expressed 
as to lead to the same result, the vendors merely selling their 
rights, whatever they were. The price named in each of the 
three deeds was only £100 currency, and therefore extremely 
inadequate, as the value expectant on the deaths of Francois- 
Xavier Castonguay, then aged sixty-nine, and Marie-Josephte 
Castonguay (or Leclére), then ayed fifty-four, of one-ninth 
part of numerous properties, one of which, the orchard, had 

en valued at £5,000. After acquiring this title the Respon- 
dent and Francois Guenette, on the 30th of July, 1857, 
gave notice to Pierre-Edouard Leclére and Olivier Gar- 
ceau, as assignees of Francois-Xavier Castonguay’s usufruct, 
not to proceed with the sale of the orchard without their 
consent, and without summoning them, and on the next 
day they gave notice to François-Xavier Castonguay, as em- 
powered both by the deed of gift and by the judgment of the 
13th of October, 1847, not to proceed with the sale of the 
orchard without having given them information of the inten- 
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ded sale, or without observing the forms which they described 
as being required according to usage, viz, “que ies lots quill 
aura l'intention de vendre soient unnoncés à la porte de l'E- 
glise paroissiale de Montréul pendant trois Dimanches con- 
sécutrfs, et adjugés le troisième Dimanche, ou un jour subeé- 
quent (suivant qu'u aura été annoncé par l'avertissement de 
la vente qui devra étre affiché à la porte de l'Eglise parou- 
siule, dès le premier Dimunche de l'annonce), au plus haut 
et dernier enchérisseur, pourvu que ce ne soit pas pour un 
prie moindre que celui de l'estimation du lot ou des lots que 
on aura l'intention de vendre, et qui doit étre préulable- 
ment fuite pur les experts assermentés et nommés de lu ma- 
nière indiquée dans ledit jugement” In pursuance of the 
rights to which he had been subrogated as aforesaid, but 
with the concurrence of François-Xavier Castonguay, Pierre- 
Edouard Leclére caused the orchard to be sold in lots by auc- 
tion on the Ist of September, 1857, having first caused proper 
particulars and conditions of sale to be prepared, and observ- 
ed all the forms by proclumation at the church door and 
otherwise, which, in the last-mentioned notice of the Respon- 
dent and François Guenette, were described as being required 
by usage. The biddings were in gross sums, in order to satisfy 
the requirement of the deed of gift that the sale should Le 
for a rent-charge. It was one of the conditions of sale that 
the purchasers should retain the entire price, and pay 6 per 
cent per annum on it by way of rent-charge to Pierre-Edouard 
Leclére and Olivier Garceau until the death of François-Xavier 
Castonguay, and afterwards to the persons entitled. The sale 
was well attended and all the lots were sold. Six lots, valued 
at sums amounting to £1300, were among other things bought 
in one lump by Pierre-Edouard Leclere at the price of 
£1,000. The whole twenty lots brought of £6,442, against a 
valuation of £5,000, and the produce of the sale was after- 
wards brought up to £6,742 as Pierre-Edouard Leclére, in the 
conveyance to him of the six lots which he had bought toge- 
ther for £1,000, consented that their price should be fixed at 
£1,300, the amount cf their valuation. The case in which this 
appeal was brought arose out of the sale of the said six lots. 
Pierre-Edouard lére re-sold one of them to John Short, 
against whom, after the deaths of all the usufructuaries, 
under the deed of the 14th of May, 1827, he obtained judg- 
ment in an action for debt, and the sheriff having advertised 
the lot for sale under that judgment, the Respondent Beau- 
dry filed an opposition to such sale claiming a third of the 
property in the orchard under the three conveyances from 
the children of Benjamin Castonguay, coupled with a con- 
veyance to him by Frangois Guenette, dated the 16th of 


CR eo | 


ns OU ee Se = MORE D à NOR Gun _" 


DE LA PROVINCE DE QUEBEC. 217 


March, 1863, of the interest of the latter under the said three 
conveyances, and a twenty-first part of the same property 
under a conveyance to him, dated the 10th of October, 1862, 
by Charles-Alfred-Napoléon Leclére, one of the seven children 
of Marie-Josephte Leclère, and a ratification of that con- 
veyance by the wife of Charles-Alfred-Napoléon Leclere, 
dated the 16th of October, 1862. In the course of the plead- 
ings the Respondent (as Opposant in the action) alleged the 
invalidity of the titles to Leclére and to Short of the 14th 
day of September, and 2nd of November, 1857, respectively ; 
the inalienability of the usufruct by François-Xavier to wn 
étranger ; and the unjust obtaining by Leclére of the deeds 
of sale and subrogation of the 22nd of April, and 15th of 
May, 1857, from François-Xavier. He also objected the nulli- 
ty of the proceedings adopted to effect the sale subsequent to 
the date of the deed of subrogation, namely, the estimate of 
the 30th of May, and its subsequent homologation in June, 
the petition and order thereon of the 24th of Suly following, 
with the divisional valuation by the experts of the 30th of 
the same July, the preparatory proceedings for the sale of the 
lots and the sale itself; all which he characterised as con- 
ducted and made by Leclére fraudulently, and without the 
consent of or notice to the tutor of the substitution, together 
with alleged frauds practised by Leclère, in keeping away 
bidders, and his purchase of the said six lots at low rates, 
less than their value: their adjudication to him collective- 
ly instead of separately, at less than their divisional va- 
luation prices; and, finally, the nullity of the deeds of sale 
to Leclére af the 14th day of September, 1857, and of his 
deed of sale to the Defendant of the 2nd of November, 
1857, whereby no property in the lot passed to Short, whose 
lot was therefore seized super non domino, and thereupon 
tinally the Opposant stated his breach and conclusions in the 
following terms: “Jl résulte des prémisses que les procédés 
adoptés par le Demandeur actuel aprés les actes de cession et 
subrogation qu’il a obtenus dudit François-Xavier Caston- 
guay comme susdit sont nuls de plein droit, et doivent étre 
considérés comme non avenus. À ces causes, ledit Opposant 
conclut à ce que tous et chacun des procédés adoptés par le 
Demandeur actuel postérieurement aux actes de cession et de 
subrogation sus-mentionnés, et notamment après l'acte de su- 
brogation du 15 Mai 1857, le prétendu acte de vente par le 
donataire François-Xavier Custonguuy au Demandeur ac- 
tuel du 14 Septembre 1857, et le prétendu acte de vente pur 
le Demandeur actuel audit Défendeur, John Short, en date 
du 2 Novembre 1858, invoqué dans les moyens de contesta- 
tion dudit Demandeur” be held to be void and null, the 
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whole with costs. Leclère, besides stating formal ohjections 
to the suit, replied. specially that the adjudication and sale of 
the lots had been made in conformity with the said judgments 
thereon and the practice of the Court, and that all the requir- 
ed formalities for the sale of the Ist of September had been 
observed ; that the divisional report of experts did not require 
homologation ; that under the terms of the deed of donation, 
it was not necessary even to obtain judgment to authorize 
the sale ; and that the Opposant had recognized its regularity 
and validity by his presence and bidding thereat. On the 
20th of February, 1866, the parties were heard on the merits 
of the Respondent's opposition before Mr. Justice Monk, who, 
on the 31st of December, 1866, pronounced a judgment, the 
material parts of which are in the following terms: “The 
main considerations of the judgment were that the report of 
experts was never sanctioned, homologated, or approved by 
the Court: that no cahier des charges or conditions of sale of 
the said real estate was ever submitted to or sanctioned by 
the court, or ever notified to the tutor to the substitution, 
and that no legal notice or conditions of the contemplated 
sale were ever made to the public, to the court, or to the 
tutor; that for the reasons aforesaid, the pretended sale and 
adjudication of the said real estate made on the Ist of Sep- 
tember, 1857, was null and void, and that whcreas in and by 
the aforesaid report of experts it was reported and declared 
that the said real estates, should all be sold in separate lots 
at fixed prices, yet the Plaintiff, Leclére, purchased the lots 
en bloc, together, and not separately, and for one sum for the 
whole, and not for a particular sum for each lot; and under 
the price fixed by the experts: that the vente de jouissance 
made by the said François-Xavier Castonguay to the Plaintiff 
and Olivier Garceau, dated the 22nd of April, 1857, and the 
deed of sale and subrogation, dated the 15th of May, 1857, 
and the deed of sale, dated the 14th of September, 1857, were 
null and void in law, and did not confer any right of usufruct 
or of property upon the said Leclere or the said Garceau, the 
said jouissance being inalienable by the said François-Xavier 
Castonguay, and the aforesaid real estate being substituted 
in favour of persons and parties not represented legally or 
otherwise in the said deeds of the 15th of May and the 14th 
of September ; that the Opposant had proved by legal and 
sufficient evidence the material allegations of his opposition. 
The court consequently declared the said Opposant, Jeun- 
Louis Beaudry, the true and lawful owner and proprietor of 
one-third and one twenty-first undivided part (“dun tiers et 
un vingt et unième indivis”) of the lot or parce! of land and 
premises seized in the cause under and in virtue of the 
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aforesaid writ of execution, and as mentioned or described 
in the procès-verbal of said seizure and granted main-levée 
to the said Opposant of seizure of said one-third and one 
twenty-first undivided part of said lot or parcel of land and 
premises, with costs against Plaintiff contesting. The judg- 
ment was accompanied with remarks by the learned Judge, 
from which the following is an extract: “ As to the question 
of the homologation of the second report, the court finds 
difficulty in holding it to be necessary @ peine de nullité. It 
is not easy to see why an action was necessary at all by 
François-Xavier’ Castonguay. The donation gave a right to 
sell on constitution de rente, after the report of experts was 
made, and why should he bring a suit ? Nevertheless, he did 
sue, and the court ordered the sale after certain formalities ; 
it homologated the first report, and if the legal donee took 
proceedings he was bound to carry them out, and have the 
second report homologated also, and the new terms and con- 
ditions of sale sanctioned by the court. This is the opinion I . 
have arrived at. “In the next place, the tutor to the substitu- 
tion does not seem to have been consulted as to the conditions 
of sale, nor to have been present at the sale. This alone is fatal 
to the proceedings. In the next place, Leclère bought six lots 
en bloc, which was also irregular. So that Leclére acquired : 
nothing under the sale nominally made, and his titles must 
be declared invalid and be set aside. “ As to frauds set up by 
Beaudry as having been practised by Leclére, they have not 
been proved. There was a looseness in his proceedings, and 
irregularity in the particulars referred to, but no such inten- 
tion as is imputed to him.” The Plaintiff, Pierre-Edouard 
Leclere, had died during the pendency of the suit in the 
Superior Court, and the Appellants, as his universal residuary 
legatees, appealed to the Court of Queen’s Bench, where the 
appeal was heard on the 3rd and 4th of June, 1869, before 
five Judges ; and on the 9th of December, 1869, the judgment 
of the Superior Court was affirmed with costs, by a judgment 
in which three Judges concurred, namely, Justices Caron, 
Drummond, and Loranger, Mr. Justice Badgley dissenting. 
It afterwards appeared that Chief Justice Duval, who heard 
the argument, but was prevented by illness from ussisting at 
the judgment. also dissented. The reasons of the majority of 
the Court of Queen’s Bench are stated as follows, in the notes 
of Justice Caron, to which Justices Drummond and Loranger, 
who are therein mentioned to have approved them, subscribed 
their concurrence. “ The judgment appealed against maintains 
the opposition of Beaudry ” (the Respondent), “ declaring him 
the proprietor of one-third and one twenty-tirst undivided 
part of the immoveable seized, and grants him main-levée, 
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with costs. This judgment, according to the considerations 
which it contains, is founded entirely upon the nullity in law 
of divers titles, which the Plaintiff, the Appellant, invokes; 
nullity arising out of the irregularity of the sale of the lots, 
of which the lot seized forms part, and of the adjudication 
which the said Plaintiff caused to he made thereof to himself, 
proceedings which are declared to be as contrary to the deed 
of donation which he invokes as to the judgments also alleged 
by both parties. These considerations appear to be based on 
fact according to the evidence, and that being so, the legal 
deductions which are drawn from them appear to be correct. 
“Tam, then, at present inclined to think that the judgment 
ought to be affirmed. The Plaintiff would be in a better posi- 
tion if the donee had not brought an action to cause a power 
of sale to be given him which the donation itself gave. Hav- 
ing chosen to place himself in the hands of the law, he was 
bound to execute the instructions given him, and the sale 
ought to have been accompanied by all the formalities impos- 
ed by the Court. Now many of these formalities, important, 
if not essential, have been omitted, and that, according to the 
evidence, under the direction of Plaintiff, in his interest and 
to the prejudice of the other parties interested. These are 
the considerations which have led me to believe that the 
judgment is right, contrary to what I thought at first, as it 
then appeared to me that as the donee could of himself, 
without authorisation, sell the immoveable of the substitution 
without being obliged to have recourse to the Court, the erro- 
neous proceedings which had taken place could not prejudice 
the sale, since they ought to be looked upon only as surplusage 
which could not affect the validity of the sale; but, upon re- 
flection, I think that since a judgment has been sought and 
obtained, and that at the request of the Plaintiff, the condi- 
tions which it has imposed ought to have been complied with. 
Mr. Justice Badgley entered very fully into the facts and the 
law of the case. The following passages are taken from his 
judgment: “The donor died in 1843, and in the followi 

year Francois-Xavier determined to exercise his power to sel 
the orchard under the conditions contained in the deed of 
donation. Now it is conceded on all hands that he had full 
and sufficient authority by that deed to make a valid sale 
without recourse to proceedings at law, but desirous, ex me- 
liore cautela, and to give the assurance of law to his power 
by a declaratory judgment in favour of his right, he was ad- 
vised to institute a suit at law for this purpose, which requir- 
ed a representative of the substitution to be Defendant in the 
suit, against whom the judgment might be rendered contra- 
dictoirement. It became necessary to appoint a tutor to the 
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substitution, to act as such Defendant, and for that purpose 
he caused a petition to be presented to a Judge in Chambers, 
which, reciting his right of usufruct and power of sale under 
the deed of donation, and also the substitution therein esta- 
blished in favour of his children, and his belief that the 
appointinent of the experts mentioned in the deed should be 
the joint action of himself and of a person appointed to 
represent that substitution, prayed that a tutor should be 
appointed for that special purpose; whereupon, after the 
necessary judicial and forrfal proceedings had, Joseph Cas- 
tonguay became the tutor specially to represent that sub- 
stitution. It may be proper at once to observe, with 
reference to this appointment, that the tuteur à la sub- 
stitution was unknown to the old French law in force some 
time prior to the Ordonnance des Substitutions of 1747, and 
was the adoption of later French practice; the appointment, 
however, was special, without real authority or responsibility. 
Unlike the tutor to a minor, the interests of the substitution 
were not in his charge, and he was the inerely nominal 
representative of the substitutes as against the grevé. Théve- 
not d'Essaule describes the office as follows: ‘ Vos tuteurs à 
la substitution ne sont guère nommés que pour mettre le gre- 
vé en état de faire juger ses prétentions contre ls substitués 
dont le droit west pas ouvert, c'est une personne qui a été 
amaginée pour donner au grevé un udversaire contre lequel 
u puisse diriger son action, etc. etc., quund les substitués ne 
peuvent ou ne veulent pas le faire eux-mémes’ (1). This was 
the qualité and office of the tutor appointed, as stated above, 
who was the Defendant in the suit, the conclusions of which 
prayed that the right of the Plaintiff, the said François-Xa- 
vier, to sell the orchard should be affirmed by the judgment 
of the court, and that experts should be appointed to report 
as to the advantage tothe said substitutes of effecting the 
sale.” .... The Opposant claims the property through the 
three children of the late Benjamin Castonguay, who died, as 
stated, some years prior to the date of the deed of donation, 
and he avers that they were appelés to the substitution, that 
is, substitutes created by that deed, and that the substitution, 
became open to them-and in their favour, under the terms of 
the deed of donation, upon the death of François-Xavier 
without children; and that their proprietary right rests upon 
particular clause of the deed recited above, and also at length 
in his opposition, and which is as follows: “ Et dans le cas de 
mort dudit donatuire sans enfants, la jourssance et usufruit 
des biens à lui présentement donnés seront réversibles à ses 


(1) Traité des Substitutions (Ed. 1778], art. 1273. 
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frères et sœurs ou à aucun d'eux pour par eux en jouir leur vie 
durante, et si au décès dudit donataire sans enfants tous ses 
trères et sœurs étuient décédés, la propriété desdits biens re- 
tournera et uppartiendra à leurs enfants nés el à naître en 
légitime mariage, pour etre partagés entr'eux par souches.” 
“ Taking the entire clause, its plain meaning manifests the 
donor contemplating the brothers and sisters of the donee liv- 
ing at the execution of the deed, as surviving him at his 
death without children, and their leaving legitimate children, 
because she then and there directed and stipulated that, upon 
his death without children, the usufruct and enjoyment given 
to him should revert to and be enjoyed by those brothers and 
sisters, or the survivor of them, a disposition which could not 
include Benjamin, who had died several years prior to the 
making of the disposition, and further, that if upon such 
occurrence all his referred to brothers and sisters, that is, 
those contemplated by her as above, were dead, the absolute 
given property should return and belong to their children, 
born and to be born of them in marriage, to be divided 
amongst them par souches. The words leurs enfants nés et à 
naître en légitime mariage” could not apply to the children 
of the long-before pre-deceased Benjamin.... No homologa- 
tion [1. e. of the Second Report] was either ordered or requir- 
ed, and, if needed, its omission was not fatal, where the law 
did not attach any penalty of nullity to the absence of the 
formality. It is also objected that the judgment of 1847 
directed the observance of requisite formalities for the sale; 
a reference to the adjudging terms of the judgment itself 
shews no such direction, mentioning formalités requises as an 
incident of the considérant only ; but even if they were direct- 
ed, they were not specified, and therefore, as observed above, 
could only be those adopted in practice, to give the best 
publicity to the sale, and to secure the highest price for the 
property ; unlike the sale of. minor's property, this power to 
sell required none of the formalities of family advice or judi- 
cial sanction, the power here existed independent of either, 
und there only remained the publicity to be assured which 
the law found in the announcements of sale by affiches and 
enchères. Having the power to sell, as an absolute right for 
his own personal beneficiary purpose, he required no court 
. authority for its exercise. Furgole says (1) that the Ordon- 
nance of Substitutions, which in this matter is declarative of 
French practice, at and before its promulgation in 1747, 
“ n'exige pas que le grevé obtienne une ordonnance de justice 


(1) Commentaire de l’Ordonnance sur les Subtitutions [A. D. 1767], tit. u, 
art. 8. 
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pour procéder aux enchères ni à la vente, cette formalité n'est 
donc pas nécessuire ; and Grenier, in his “ Treatise of Dona- 
tions,” a modern author of repute, says, “ On doit remarquer 
encore que la vente doit étre fuite du seul mouvement du grevé, 
sans quil soit nécessaire de l'autorité de la justice. Tel est le 
vœu de la loi, à laquelle on ne doit point ajouter. Furgole, en 
faisant aussi l'observation” (1). Both advise that the forma- 
lities of affiches and enchères should be adopted and observed, 
and Furgole says (2),“ Je crois néanmoins que le grevé ne prut 
pas fuire ces aliénations à moins quil n'en ait reçu un pou- 
voir et un mandat de la part des substituants, sans y observer 
les formalités prescrites pur l'Art. 8 de ce titre, c'est-d-dire, 
suns affiches et enchères ; cur, si ces formalités sant néces- 
saires pour lu vente des meubles qui sont ordinairement de 
peu d'importunce, elle sont encore plus nécessuires pour l'ulié- 
nation des immeubles dont l'objet est plus considérable.” In 
French practice, the rule of those formalities prevailed even 
for the sale-empowered yrevé, and that rule has been strictly 
and more than fully carried out in this case ; the object of the 
rule being to ensure publicity for the sale, and to prevent 
fraud and sacrifice in the sale of the property. It is proved of 
record by the documents of sale produced, that written notices 
of sale were made and used by the huissier employed ; that 
they contained a description of the several lots as numbered 
in the plan, their several dimensions and boundaries ; that 
they were announced to be sold on the Ist of September fol- 
lowing in the public court room of the Circuit Court in the 
Court House of this city, and to be then and there adjudged 
to the highest bidder upon the terms and conditions in the 
cahier des charges deposited with the selling notary Bourbon- 
niére ; that the notice was affixed and posted on the door of 
the parish church of the city on the 16th of August preceed- 
ing the sale, and was there publicly read and announced in 
french and english at the issue of Divine service on the three 
consecutive Sundays previous to the sale, the 16th, 23rd, and 
30th of August; that the return of the bailiff was deposited 
with the notary, to form part of his record of official proceed- 
ings for the sale. “ The witness, notary Bourbonniére, who 
conducted the sale, proves that the sale had been also adver- 
tised in four and five public newpapers published in the city 
in french and english. Now these formalities so adopted car- 
ried out the requirements of law and practice which Furgole, 
at p. 238, explains “4 sufiru qu'u fusse upposer des afhches 
dans les lieux où la vente doit étre faite, et dans les lieux 


(1) I. No. 392, pp. 842, 843. 
(2) Furgole, tit. 11, art. 31. 
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curconvoisins, si le lieu où la vente doit étre faite n'est pas 
une ville considérable : que si c'est une ville, les affiches doivent 
étre mises aux portes des Eglises puroissiales, etc., etc. afin 
que le public en soit informé, cependant il suffit que le grevé 
rapporte des exploits de Vapposition et affiches etc., et après 
que les affichex auront demeuré pendant un temps suffisant 
pour 1nstruire le public, la vente sera fuite aux enchères 
dont Ü sera dressé un procès-verbal qui sera signé par un 
huissier,’ and Grenier, the modern french author above 
referred to, says “ Relativement à ces formes, il est difficile 
d'appliquer à cette matière celles qui sont prescrites par le 
code de procédure civile relatives à la vente de biens de la 
part d'un héritier bénéficiaire, ou d'un curateur à une suc- 
cession vacante, ou à la vente des biens des mineurs. Lu dif- 
férence des cus +t des personnes écarte l'application de ces 
règles ; mais il suffit qu'il y wit des formes indiquées par le 
tribunal, le tuteur à la substitution ayant été appelé (as he 
was in the suit aforesaid) qui aient pour résultat que la vente 
soit fuite publiquement et sans fraude, une estimution préa- 
luble ordonnée par jugement et faite par experts nommés en 
justice et lu vente fuite aux enchères et en l'étude d’un notaire 
(in this case in the Court room, more public than a notarys 
office and more commodious) après des affiches upposées aux 
lieux uccoutumés et dont l'apposition sort étublie paraissent 
présenter toutes les sûretés possibles.” Besides these require- 
ments, as stated by Grenier, there were the public advertise- 
ments in the city newspapers. There could therefore be no 
irregularity in these proceedings ; but it is objected, that 
there was no cuhier des charges of the sale, which should 
have been submitted to the Court for approval, and also tu 
the tutor. Now, the conditions and terms under which the 
sale was made, and which it is proved were read by the 
notary in french and english to the audience before the sale 
commenced, are filed and proved in this contention, the cahter 
des charges being, in fact, nothing but those co idit’ons drawn 
up formally for the sale either by the vendor himself or by 
his conducting notary, as they would be in the conditions of 
auction sales by the selling auctioneer. “Le cahier des 
“ charges est un acte par lequel on regle les conditions d'une 
“ adjudication publique ; dans les adjudications, le vendeur ne 
“ traitant qu'avec le public il est nécessaire qu'il fasse con- 
“ naître les charges et conditions de Ja vente dans le cahier 
“des charges appelé aussi cahier d'enchères. Quand il s'agit 
“ d'adjudication volontaire il est facultatif de le rédiger au 
“moment de l'adjudication ou d'avance ; et, lorsque la vente 
“est remise devant un notaire le cahier des charges peut être 
“ indifféremment rédigé par l'avoué poursuivant le notaire ou 
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“ les parties, ete. Tel est l’usage à Paris, particulièrement pour 
“ les licitations, etc., etc., et méme il peut être rédigé par la par- 
“ tie poursuivante elle-même; ainsi jugé par Arrêt de Cassa- 
“ tion, 1828.” “ The description of the property to be sold, with 
its particulars, and the conditions of sale without uncertainty 
or ambiguity, under the hand of the notary, constitute the 
cahier des charges, and De Villargues, in his Dictionary of 
the Code, says, ‘au surplus le cah1er des charges non contes- 
tées (that is, by a regular contestation before the sale) avant 
l'adjudication fait la loi à toutes les parties, Arrét de Cassa- 
tion, 11 Aug. 1813. Both were in form under the hand of the 
notary, and were signed by him after submission to, and ap- 
proval by, the counsel at law of the said François-Xavier, 
and of the said Leclere. “The Court had nothing to do with 
them, because the vente à l'enchère was the prerogative of 
the vendor, the grevé, without its interference or sanction, 
and the official approval of the tutor was not needed for the 
same reason, and moreover because he had already impliedly 
approved the sale by his general submission à justice”.... 
“ As to the presence of the tutor at the sale, it 1s only neces- 
sary to say that it was a matter indifferent, because it is laid 
down that “ sa présence à la vente n'est pas indispensable, il 
n'est donc pus nécessaire de la constater.” The general charges 
of fraud and connivance alleged against Leclère are entirely 
without foundation ”.... “Under all the circumstances of 
this contention, it appears that no substitution in favour of 
the Respondent’s vendors, the three chil'ren of Benjamin, 
was established by the deed of donation or opened for them 
us appelés by the death of François-Xavier without children ; 
that they had no proprietary right in the substituted proper- 
ty, the orchard, nor consequently in the lot under seizure, and 
could not convey any to the Respondent ; that the exercise of 
the power of sale of the orchard wus conducted with the 
requisite formalities of law and practice ; that the adjudica- 
tion and sale were formal and regular; and that the several 
deeds of sale specially objected against by the Respondent, to 
wit, the deed of sale by François-Xavier of the 14th Septem- 
ber, 1857, of the said six numbered lots for the consideration 
therein mentioned to the said Leclére, were and are good and 
valid in law, the said Leclére thereby becoming proprietor of 
the said six lots; that the deed of sale by the said Leclère to 
the said Defendant of one of the said six lots, to wit, No. 9, 
under seizure in this cause, whereby the said Defendant 
became proprietor thereof also, was and is good and valid in 
law ; that the opposition à fin d'annuler made and filed herein 
by the Respondent, Opposant aforesaid, against the seizure of. 
the said lot is untenable in law and fact, and should be dis- 
TOME XIV. 15 
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misssed with costs, leaving to the said Respondent his recourse 
for his said one twenty-first part of the constituted rent 
attached upon the said lot when the same shall become open 
in his favour.” From the judgment of the Court of Queens 
Bench the representatives of Leclere appealed to Her Majesty 
in Council. The appeal now came on to be heard. 

Mr. WILLS, Q.C., and Mr. WESTLAKE, for the Appellants: 
The donor may make what terms he pleases in his deed of 
gift, and may confer what powers he thinks fit upon the 
institute: Demolombe, art. 455, p. 432 [a. D. 1865]; art. 457, 
p. 433. Here the donor has given a power of sale in certain 
events, and on observing certain conditions. That takes it out 
of the ordinary category. Demolombe, tit. xxii, art. 561, p. 532, 
where he says that the grevé may sell “lorsque le disposant 
lui-même en avait ordonné la vente.” The word ordonné 
used in the passage cited must mean that the order was 
given in the act of donation, because substitutions are irrevo- 
cable. Where the donee has the power to sell as an absolute 
right for his own personal benefit, he requires no Court 
authority for its exercise: Furgole, Commentaire de l'Ordon- 
nance sur les Substitutions [| Ed. 1767], tit. ii, art. 31; Théve- 
not d’Essaule, Truité des Substitutions [Ed. 1778], pl. 21; 
Roland de Villargues, Dict., vo. Substitution,” Nos. 253, 254, 
255. The existence of this special power to sell makes the 
case exceptional, and renders inapplicable the authorities 
which will be cited to shew that the donee can only sell with 
judicial formalities. The contention of the Respondents would 
make out that there is no difference between the case where 
the tenant for life has and where he has not a power of sale. 
As to the tutor to the substitution, Bourjon, Le Droit Com- 
mun de la France, et la Coutume de Paris [a. D. 1747], t. i, 
p. 46, shews that his functions were very different from those 
of a trustee in possession of the funds of the cestuis que trust. 
He is found mentioned only in connection with the mobilier, 
and as having but few duties: Demolomhe, tit. xxii, p. 439 ; 
Pothier [A. D. 1845], tit. vill, pp. 516, 518 ; Touillier, v, p. 690 ; 
Thévenot d’Essaule, arts. 1266-1270, 1272, 1273, and tit. ii, 
art. 5. The condition here is, if it be judged advantageous for 
his children; 2. e. he has a power of sale on the one condition 
of ascertaining this fact by experts. This dispenses with all 
other conditions, and with all formalities on the principle, ex- 
pressio unius, exclusio alterius. The grevé had not deprived 
himself of his right to sell: Sugden on Powers, 8th ed., p. 66. 
This being so, why should he necessarily be present at the 
sale? A sale of real property is made under quite different 
conditions from a sale of mobilier. In the ordinary case of 
sale by the institute there was every motive for him to get 
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the best price. But grant that the donee here, having sold his 
life estate, was reduced to the condition of a bare trustee, and 
that therefore it is like the sule by a tutor, and the subrogate 
tutor ought to be present according to modern practice (Civil 
Code of Lower Canada, art. 299; Code Nap. 457); is there 
any trace of this necessity in the old law? The subrogate 
tutor is known to the old law: Demolombe, art. 461, p. 439. 
Demolombe usually shews what descends from the old law. 
His commentary on Art. 459 of the Code Napoléon makes no 
mention of the subrogate tutor’s presence at the sale being 
required by the old law. Pothier (tit. IX, p. 65) refers very 
cursorily only to the sale of the real property of a minor, and 
simply cites the Code. Toullier (II, 391) treats of it as it is 
regulated under the Code and expresses strong disapproba- 
tion of so many forinalities. There does not appear to be any 
authority to shew that the tutor subrogate must be present 
at the sale, nor that, under the old law, the tutor to the subs- 
titution must be present. Bourjon (tit. II, p. 586) says a tutor 
must be present, but he refers to passage which do not bear 
him out; and this is only a tutor, not a subrogate tutor. The 
formalities required by the old law in case of sale by a tutor 
of the real property of a minor were: 1 legitimate cause of 
sale, approved by the Judge and the relatives; 2 publica- 
tion; 3 affiches. Bourjon, tit. I, p. 473: Judge, affiches, pro- 
clamations, remise ordinaire. He refers to arréts of the 9th 
of April, 1630, and the 28th of February, 1722. For these see 
Merlin, Recueil des Questions de Droit, tit. “ Absent,” tit. I, 
p. 6. He says that by the custom of Paris there were requir- 
ed: 1 valuation by experts; 2 publication and affiches ; 3 
en justice ; 4 by auction. But he says, in the custom of 
Barry, only the authorjty of curator and the decree of the 
Judge were requisite; and he argues that the rules are not 
universal, and that their omission Foes not constitute the sale 
a nullity. Every one of the formalities suggested by the Res- 
pondent himself has been complied with. The counsel for the 
Appellant also argued that, Benjamin being dead at the date 
of the deed of gift, his children were not included in its pro- 
visions. 

Mr. Eppis, Q.C., and Mr. F. W. Gisss, for the Respondent : 
The deed of gift of the 14th of May, 1827, made the exercise 
of the power of sale given therein to the donee dependent 
upon a report of experts that such sale was advantageous to 
the children, and as it did not provide for the appointment of 
experts, necessitated an application to the Court for that pur- 

The Courts, once seized of the cause, retained seisin 
throughout all the subsequent proceedings. Hence the effect 
of the judgment of the 13th of October, 1847, contirmed in 
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1857, declaring that the donee had the right to exercise the 
power with observance of the required forms, was to impose 
as conditions not merely a valuation by experts, but all the 
formalities required upon a judicial sale; and because they 
were not observed the sale is void as ugainst the substitutes. 
The tutor to the substitution ought to have been consulted in 
the management of the sale, and particularly as to the condi- 
tions of sale. The second report of the experts was not homo- 
logated, and the subsequent proceedings in the conduct of the 
sale were taken without the further sanction of the Court. 
The power of sale was a trust for the benetit of the substi- 
tutes, which could not be delegated, as was attempted to be 
done by the deed of subrogation. F. X. Castonguay had no 
power to alienate the usufruct to persons who were étrangers, 
that is to say, not actual meinbers of the family. The sale to 
Leclere was fraudulent and collusive, and not a bond fide exe- 
cution of the power of sale. The children of Benjamin were 
within the terms of the deed of gift, as there is nothing to 
restrict the ordinary meaning of the terms employed. [They 
cited Renaud vs. Tourangeau (1); The Bank vf Montreal 
vs. Simpson (2); Civil Code of Lower Canada, arts. 979, 951, 


(1) Une défense d’aliéner, contenue dans un testament et portant que les 
légataires, enfants du testateur, ‘‘ ne pourront en aucune manière engager, 
affecter, hypothéquer, ou aucunement aliéner les biens immeubles étant dans 
leurs lots respectifs d'après les partages faits audit testament, qu'après vin 
ans à compter du décès du testateur, sous peine de nullité de tous actes qu’ 
feront contraires À ladite intention du testateur,” ne produit aucun effet, at- 
tendu qu'elle n’est qu’une défense d’aliéner pure et simple, c'est-à-dire non 
faite en faveur d’une personne qui est appelée à en protiter, et que, par là, elle 
est contraire aux principes généraux de la jurisprudence et à l'ancien droit 
français en viqueur dans le Bas-Canada. (Renaud, Appelant, et Guallet dit 
Tourangeau, Intimé, Conseil Privé, 13 Décembre 1867, Lord Romixry, Sir 
James William CoLvILe, Sir Edward Vaughan WiLLrams et Sir Richard Torin 
KINDERSLEY, infirmant le jugement de C. B. R., Québec, 16 mars 1863, AL- 
wyn, J., DuvaL, J., dissident, MEREDITH, J., dissident, MONDELET, J. et 
BERTHELOT, J., qui avait infirmé le jugement de C. S., Québec, 5 mai 1862, 
TASCHEREAU, J.. 11 À. J. R. Q., p. 372, et 12 À. J. R. Q., p. 311.) 


(2) Dans l'affaire de la Banque de Montréal, Appellante, et Simson et vir, 
Intimés, C. M. Delisle, tuteur de l'Intimée, avait, pendant la minorité de 
cette dernière, vendu privément et en différents temps, sans autorité judici- 
aire et sans avis des parents, et alors qu’il était notoirement insolvable et en 
déconfiture, des actions de la Banque de Montréal appartenant à l’Intimée en 
tant qu’héritière de son père, feu John Simson. La Banque de Montréal, lors 
de l’enregistrement dans ses livres de transports de ces actions faits par De- 
lisle, connaissait l’insolvabilité et la déconfiture de ce dernier. Le subrogt- 
tuteur de l’Intimée lui avait même fait notifier par écrit de ne rien payer à 
Delisle. En septembre 1857, l’Intimée, devenue majeure, assigna en justice la 
Banque de Montréal qui refusait de lui payer les dividendes échus sur les ac- 
tions ainsi vendues par son tuteur. L'Appelante plaida à cette poursuite par 
une défense au fond en fait et par une exception péremptoire fans laquelle 
elle alléguait, en substance, que les transports ainsi faits par Delisle étaient 
valides et que l’Intimée n'avait aucun droit à l’intérêt accrû sur ces actions 
L'Intimée réplique alléguant que ces actions, qui étaient pour elle un place- 
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299; Nouveau Dénisart, Table Supplementaire, vol. XIII, 
sub v. “ Famule ;” Furgole, Commentaire de Ul Ordonnance 
sur les Substitutions, tit. IT. art. 31 ; Code of Civil Procedure, 
Lower Canada, arts. 322, 340, 345; Bourjon, tit. II, p. 473, 
s. 21; Ricard, Traité des Donations [A. D. 1723], vol. I, 
pp. 478, 479; Pigeau, La Procédure Civile des Tribunaux 
de France (Crivelli), tit. II, p. 680; tit. I, p. 367; Roland de 
Villargues, Dictionnaire du Droit Civil, vo. “ Substitution,” 
No. 255; vo. “ Vente Judiciaire,” No. 10, 10 bis.] 

Their Lordships’ judgment, having been reserved, was now 
delivered by SIR MoNTAGUE E. SMITH: The late M. Pierre 
Leclére, the Appellant's testator, having obtained judgment 
against a Mr. Short for £50, the price of a piece of ground, 
part of an orchard in Montreal, he had sold to him, the 
Sheriff seized the ground in execution. The Respondent, 
Beaudry, filed an opposition to the seizure as purchaser of 
the interest of persons entitled to a share of the orchard 
under a deed of gift, and he sought to annul a previous sale 
made to Pierre Leclere himself, as well as the subsale by 
Leclére to Short. The Court of Queen’s Bench, by a majority 
of Judges, affirmed the decision of the Judge of the Superior 
Court, which in effect annulled the sale to Leclére, and, 
whether this sale ought to stand is the principal question in 
this appeal. By the deed of gift referred to, dated the 14th of 
May, 1827, Madame Castonguay, a widow, gave to her son 
François-Xavier Castonguay, to take effect as an immediate 
gift, the enjoyment and usufruct during his life of lands in 
Montreal, including the orchard in question, and after his 
death she gave the property, in substitution, to his legitimate 


ment sûr et avantageux, devaient être régardées comme des meubles réels de 
la nature d’une rente constituée, qu’un tuteur ne peut vendre sans autorisa- 
tion judiciaire et sans avis des parents, et non comme des créances ou des 
meubles que le tuteur est autorisé à aliéner ou transporter pour employer les 
deniers qui en proviendront dans l'intérêt de son pupille, et que, lors de ces 
divers transports, Delisle était insolvable et ce, à la connaissance de l’Appe- 
lante. Le 30 novembre 1859, la Cour Supérieure (BERTHELOT, A., J.) rendit 
jugement en faveur de l’Intimée, décidant que les actions en question étaient 
de leur nature des immeubles fictifs qu’un tuteur n'avait aucunement le droit 
de vendre, transporter ou autrement aliéner sans autorisation suffisante ; que 
les transports de ces actions faits par Delisle, en sa qualité de tuteur de 
l’Intimée alors mineure, ayant été fuits sans aucune des formalités requises 
par la loi, étaient nuls et sans effet ; qu’en conséquence l’Intimée avait droit 
aux intérêts, revenus ou dividendes que ces actions avaient pu produire de- 
puis le décès de son père, John Simson. Sur appel, la Cour du Banc de la Reine 

LAFONTAINE, J. en C., AYLWIN, J., dissident, Duvat, J., MONDELET, J. et 

ADGLRY, J.) a, le 31 mai 1860, confirmé le jugement de la Cour Supérieure. 
La Bangue de Montréal appela an Conseil Privé qui, le 2 Aout 1861, rejetant 
l’appel affirma le jugement de C. B. R., mais décida aussi que la vente des 
actions étant absolument nulle dès le moment même de la vente, il n’était pas 
nécessaire de mettre en cause les cessionnaires de ces actions. (9 À. J. R. Q., 
p. 234.) 
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children. She further declared that, in case the donee died 
without children, the enjoyment and usufruct should go 
(“ seront réversibles”) to his brothers and sisters, or any of 
them during their lives; and that if, at her son’s death, all his 
brothers and sisters should be dead (the event which happen- 
ed) the property “retournera et appartiendra” to their legi- 
timate children per stirpes (“par souches”). Power was given 
to the donee to sell the orchard for a rent charge, if it should 
be judged by experts to be advantageous to the succession. 
This power under which the sale in question was made, is in 
the following terms: “Que ledit donataire pourra vendre à 
constitution de rente seulement, le tout ou partie du terrain 
complanté d'arbres fruitiers, si par experts et gens à ce con- 
naissans c'est jugé avantageux pour ses enfans.” It is pro- 
bable that the suitability of the land for building purposes 
was the motive for giving this power to the institute. Two 
conditions are annexed to its exercise: 1. That the sale shall 
be for a rent charge (“à constitution de rente”); and, 2. that 
it shall be declared by experts to be advantageous to the suc- 
cession. It may be observed that both appear to have been 
complied with. F.-X. Castonguay, the institute, died childless 
in 1861, having survived all his brothers and sisters. Two 
brothers, Jean-Baptiste and Benjamin, left children. His sister 
Josephte married Leclére, and there were seven children of 
this marriage. Benjamin died before the deed of gift of 1827, 
leaving three sons, and the Respondent, Beaudry, in 1857 
purchased their expectant interest (one-third) in the substi- 
tution. He afterwards, in 1862, purchased the share (one 
twenty-first) of one of the sons of Leclere and his wife 
Josephte. By virtue of these purchases (subject to a question 
to be hereafter considered), Beaudry became entitled to ques- 
tion the validity of the sale to Leclere, made by virtue of the 
power in the Feed of gift of 1827. The following are the 
circumstances under which this sale was made, so fur as they 
appear to be material: In 1844, F.-X. Castonguay, the insti- 
tute, desiring to exercise the power of sale, filed a petition in 
the Court of Queen’s Bench, stating this desire, and that, with 
reference to the condition requiring experts to certify that 
the sale would be advantageous, he considered the experts 
should be nominated by him and a person representing the 
substitutes; he, therefore, prayed the Court to nominate a 
council of the family to appoint a tutor to the substitution 
for that purpose. In pursuance of an order made on this 
petition a family council met and appointed Joseph Caston- 
guay to be tutor. The tutor having refused to name an 
expert, in September, 1544, F.-X. Castonguay brought a suit 
against him praying for a declaration of his right to sell, 
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if experts certified that it would be advantageous to the 
substitutes, and that the tutor should be ordered to nominate 
an expert. Ihe Court ordered the parties to appoint experts 
who were to report to the court, and they were appointed 
accordingly and made a report to the court that a sale would 
be advantayeous to the succession. The right to sell was still 
disputed by the tutor, but, upon the hearing of the cause, the 
… Court, on the 13th of October, 1847, after referring to the report 
vf the experts and considering (“considérant ”) that F.-X 
Castonguay had then the right to exercise the power “ en ob- 
servant les formalités requises,” adjudged and decreed that he 
had the right to sell, an estimate being first made of the value 
by experts to be named by the parties, or if not, by the court. 
The effect of this judgment is one of the principal questions 
for consideration. It is so fur in favour of the Appellants that 
it declares the condition imposed by the donor, viz. the certi- 
ficate of experts that the sale was advantageous, to have been 
complied with, and that the donee had then the right to sell. 
But it was insisted on the part of the Respondent that the 
court imposed as conditions, not merely a new valuation by 
experts, but all the formalities required upon a judicial sale, 
without which the sale would be, it was contended, a nullity. 
The tutor having appealed against this judgment it was 
affirmed with costs, after a long delay, in 1857. The tutor 
again refusing to appoint an expert, the court appointed one 
for him. These experts reported thut the value of the orchard 
was £5,000, and their report was confirmed by the court on 
the 20th of June, 1857. It was afterwards thought to be bet- 
ter to sell the orchard in lots, and, on the 24th of July, 1857, 
.F.-X. Castonguay petitioned the court to appoint an expert 
for the tutor so to value it. The tutor appeared, and having 
submitted himself to the court, the same experts were again 
appointed. They valued the orchard, as divided into twenty 
lots, and made the aggregate value, £5,000 as before. Their 
report was filed on the 30th of July, 1857, but no application 
was made either to confirm or reject it, and no further pro- 
ceeding, prior to the sale, was taken in the suit. Pendin 

these proceedings, F.-X. Castonguay, by a deed of the 22n 

of April, 1857, sold his life interest in the usufruct to Leclère, 
and one Garceau, whose rights Leclére afterwards acquired. 
By another deed of the 15th of May, 1857, reciting that 
subrogation had been omitted in the deed of sale, Castonguay 
declared that Leclére and Garceau should be subrogated in 
all his rights under the deed of gift, and the judgments of 
the 13th of October, 1847, and on the appeal, and might-exer- 
cise them in his name, consenting to do all acts necessary to 
give them entire possession of the rights ceded to them by 
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the deed of sale. It was after the usufruct for the life of 
F.-X. Castonguay became thus vested in Leclère. that the 
purchase by him of the corpus of parts of the orchard, which 
18 Dow impeached, took place. The orchard was sold on the 
[st of September, 1857, at an auction held at the Court House. 
All the lots were sold, and a price realised much in excess of 
the valuation, viz., in all £6442. Leclére was the highest bid- 
der for six lots, which, after being put up separately, were 
offered in one lot. They were knocked down to him for £1000. 
These lots had been valued at £1300, and Leclere afterwards 

ed to pay that sum for them. All the lots were sold 

constitution de rente,’ calculated at 6 per cent on the 
purchase-money. On the 14th of September, 1857, F.-X. Cas- 
tonguay conveyed by deed of sale these six lots to Leclere. 
On the 2nd of November, 1857, Leclére sold one lot to Short, 
as stated in the outset, for £50 in addition to the rent charge ; 
but this sum really represented a profit of £30 only (£20 
having been paid by Leclére for commuting the seignorial 
rights) and was not payable for tive years. The above 
purchase by Leclére of the six lots is impeached by Beaudry 
in the proceedings which give occasion to the present appeal, 
on the grounds, first, that the sale was fraudulent and collu- 
sive, and not a bond fide execution of the power of sale; and 
second, that the requisite formalities required upon a judicial 
sale not having been complied with, the sale is void as against 
the substitutes. As to fraud, the Judge of the Superior Court, 
Mr. Justice MONK, came to the conclusion that it had not 
been established. He says: “ As to frauds being set up by 
Beaudry as having been practised by Leclére, they have not 
been proved. There was looseness in his proceedings and . 
irregularity in the particulars referred to, but no such inten- 
tion as is imputed to him.” The three Judges who formed the 
majority in the Court of Queen’s Bench do not dissent from 
that opinion, and their Lordships are satisfied with it. The 
principal objections urged at their Lordship’s Bar on this part 
of the case were based on the deed of subrogation, by which 
Leclére was subrogated in all the rights of the donee. It was 
contended that the power of sale was a trust for the benefit 
of the substitutes which could not be delegated ; but this, 
their Lordships think, is not its true nature. The settlor gave 
this power to her son, the donee, who was the principal object 
of her bounty, for his own benefit as well as that of his suc- 
cessors. She guarded the substitution by two conditions, viz 
by requiring the sale to be for a rent charge and a previous 
report of expert. In so far as the power of sale affected the 
usufruct, Leclére had after the transfer to him, a beneficial 
interest in the exercise of it, and to that extent the subrogation 
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was protective of his own rights. The execution of the power, 
no doubt, remained with F.-X. Castonguay, and he, in fact, 
did exercise it by authorizing and joining in the sale and exe- 
cuting the deeds of conveyance. No authority in canadian 
law was cited to shew that the alienation of the usufruct by 
Custonguay, and the subrogation of his rights in Leclère, 
rendered the execution of the power by the former invalid. 
Upon principle there is no reason it should be so. It might be 
very much to the prejudice of the substitution to hold that 
powers of this kind were extinguished upon a sule of the 
usufruct, which the grevé is competent to make, or that its 
subsequent execution should be considered necessarily to indi- 
cate fraud. In an analogous case arising in England it was 
held that the power was not extinguished, and that its subse- 
quent exercise was not evidence of mala. fides: see Alexun- 
der vs. Mills (1). No doubt, Leclére took the most active part 
in the management of the sale; but F.-X. Castonguay con- 
curred in all that was done, and had separated legal advisers, 
to whom the conditions of sale were submitted. Nothing un- 
usual or objectionable has been pointed out in these condi- 
tions, and it appears the usual and full publicity was given to 
the sale. Evidence was given of negociations between Leclére 
and a Mr. Simpson with a view to establish that Simpson 
was prevented from bidding by a promise from Leclère to sell 
to him after the auction, but the proof on this point is quite 
inconclusive ; and, on the other hand, there is much evidence 
to shew that Leclére exerted himself to obtain a good sale, 
and to counteract the efforts of Beaudry himself to pre- 
judice it. There is satisfactory evidence that the sale was 
well attended, and that the biddings were fairly conducted. 
Although some of the circumstances in the case are undoub- 
tedly such as to rouse suspicion, and the attention of their 
Lordships has been properly called to them, they do not think 
it necessary to comment farther upon the facts, particularly 
after the finding of Mr. Justice Monk already referred to, 
from which the majority of the Judges in the High Court 
expressed no dissent, and in which Mr. Justice Badgley 
strongly concurred. The latter learned Judge says: “The 
eneral charges of fraud and connivance alleged against 
clère are entirely without foundation.” Their Lordships 
therefore consider that the sale cannot be annulled on the 
und that it was a dishonest one. Its validity was next 
impeached on the ground that the formalities required by 
law had not been observed. The objections on this head are, 
that the second report of the experts was not homologated, 


(1) Law Rep. 6 Ch. App. 124. 
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and that the subsequent proceedings in the conduct of the 
sale were taken without the farther sanction of the Court. 
Their Lordships consider that these objections cannot prevail, 
unless it can be shewn that it was necessary for the due exe- 
cution of the power that the sale should take place under the 
authority of the Court. But the counsel for the Respondent 
failed to establish to the satisfaction of their Lordships that, 
by the law of Canada, the exercise of powers of this kind 
requires judicial sanction; and all the Judges below were of 
the contrary opinion. Notwithstanding, however, this opinion, 
it was held by the Judge of first instance, Mr. Justice Monk, 
and by the majority of the Judges in the Court of Queen’s 
Bench, contrary to the opinion of Mr. Justice Badgley and 
that of the Chief Justice Duval, who concurred with him, 
that the srevé, having once applied to the Court, was bound 
to act to the end under its directions, It will be seen that the 
judges declare even this opinion with great doubt and hesita- 
tion. Mr. Justice Monk says: “ As to the question of the 
homologation of the second report, the court finds difficulty in 
holding it to be necessary “ à peine de nullité” It is not 
easy to see why an action was necessary at all by Francois- 
Xavier Castonguay. The donation gave a right to sell a “cons- 
titution de rente” after the report of experts was made, and 
why should he bring a suit ? Nevertheless he did sue, and 
the court ordered the sale after certain formalities ; it homo- 
logated the tirst report, and if the donee took legal proceed- 
ings he was bound to carry them out, and have the second 
report homologated also, and the new terms and conditions of 
sale sanctioned by the court. This is the opinion I have 
arrived at.” The opinion of Mr. Justice Caron, in which Mr. 
Justice Drummond and Mr. Justice Loranger concurred, is to 
the same effect. That learned Judge says in substance, that 
being of opinion the donee could sell the property without 
having recourse to judicial authority, he at first thought the 
erroneous proceedings which had taken place could not injure 
the sale, since they ought to be regarded only “comme un 
simple surplusage,” but that on reflection he thought that, 
the donee having sought and obtained a judgment, the condi- 
tions which it imposed ought to have been followed. Mr. Jus- 
tice Badgley speaks without doubt. He says: “ It is conceded 
on all hands that François-Xavier had full and _ sufficient 
authority by the deed to make 4 valid sale without recourse 
to proceedings at law, but, desirous ex cautela to give the 
assurance of law to his power by x declaratory judgment in 
favour of his right, he was advised to institute a suit at law 
for this purpose, which requircd a representative of the subs- 
titution to be Defendant in the suit, against whom the judg- 
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ment might be rendered “ contradictoirement.” It appears, 
from the statement of the proceedings already given, that the 
suit arose in this way: F.-X. Castonguay, desiring a tutor to 
the substitution to be appointed for the purpose of naming an 
expert on their part to make the declaration required by the 
deed of gift, applied to the court. This was apparently done to 
obtain the nomination of an expert which should be beyond 
question. But the tutor having, when appointed, refused to 
name an expert and disputed the right to sell, Castonguay took 
farther proceedings to procure a judicial declaration of his right 
to sell. The Court made this declaration of his right by their 
decree of the 18th of October, 1847, but annexed a condition, 
not required by the donor, that a valuation should be made 
by experts. It is not necessary to consider whether this con- 
dition was rightly imposed, because it was complied with, 
and the report of the experts homologuted. Besides this con- 
dition, the “considération” of the judgment contains the 
words “ en observant les formalités requises,” and it was ar- 
gued that this clause made it necessary to observe all the 
forms required on judicial sales. Their Lordships consider 
this is not so. They think it very doubtful whether it was 
competent for the Court to impose new conditions upon the 
sale not required by the donor; and none, in fact, are speci- 
fically imposed by the decree, except that requiring a valua- 
tion. They think that the “considération ” can at most be 
regarded as directory only, and not as imposing conditions 
which rendered the sale void if not complied with. It may be 
granted that, the formalities referred to not having been ob- 
served, the sale cannot have the quality of a judicial act; 
but if, as their Lord-hips think, the sale did not require judi- 
cial sanction, it cannot be annulled for the absence of it. It is 
unnecessary to say whether, even in the case of a sale requir- 
ing judicial authority, the non-observance of the usual form- 
alities would, before the introduction of the Code, have been 
of itself a sufficient ground for annulling it; for their Lord- 
ships agree with the first impression of the Judges below, 
and in this case the authority of the Court was not required. 
A further objection was, that the tutor to the substitution 
ought to have been consulted in the management of the sale, 
and particularly as to the conditions of sale. It was not in 
their Lordships’ view established by the argument at the Bar 
that the appointment of a tutor was essential to the valid 
exercise of the power of sale; and it appears to them that, at 
the most, the tutor was only necessary for the purpose of 
having the cxperts duly appointed. Article 951 of the Code 
of Lower Canada, which was assumed tw be declaratory of 
the former law, was relied on; but that article does not relate 
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to sales made in virtue of a power contained in the settle- 
ment. Such cases appear to fall within Art. 952, which is in 
these terms : “ The grantor may indefinitely allow the aliena- 
tion of the property of the substitution, which takes place in 
such case only when the alienation is not made.” The french 
law applicable to the province does not appear to require the 
appointment of a tutor, where the alienation is allowed by 
the grantor. Thévenot d’Essaule, in “ Traité des Substitutions” 
(1266), speaks of the tutor to the substitution as a novel 
introduction. After referring (1272) to two cases which do 
not comprehend the present, he says (1273): “ Hors ces deux 
“cas fixés par l'ordonnance, nos tuteurs à la substitution ne 
“ sont guère nommés que pour mettre le grevé en état de faire 
“ juger ses prétentions contre les substitués dont le droit n'est 
“ pas ouvert. C’est un personnage qui a été imaginé pour 
“donner au grevé un adversaire,” &c. It is evident that the 
appointment here spoken of being for the purpose of provid- 
ing ad adversary, where a judicial decision on some claim of 
the grevé in opposition to the substitutes is sought to be 
obtained, the rule is not applicable to the case of a sale in 
exercise of a power, where, as already shewn, no action and 
no judicial sanction were required. It has already been point- 
ed out that the appointment of the tutor was originally 
applied for in this case to name an expert on the part of the 
substitutes. It, no doubt, appears that when the tutor declined 
to nominate one, he was treated us an adversary against 
whom, as representing the succession, the suit was continued 
to obtain a declaration of the right of the grevé to sell. But if 
neither a suit nor judicial authority for the sale were neces- 
sary, their Lordships think the fact of the tutor being made 
an adversary in a needless suit cannot render his participa- 
tion in the actual sale essential to its validity. Their Lord- 
ships therefore come to the conclusion that none of the objec- 
tions made to the sale can be maintained. In doing 80, they are 
glad to be spared the necessity of setting aside a sale which 
the family itself has not objected to at the instance of 
a stranger, who purchased an interest at a low price, on the 
speculation that he might succeed in annulling it. A question 
arose on Beaudry’s title, viz. whether the children of Benja- 
min, one of the brothers of the donee, were, in the events 
which happened, entitled to a share under the deed of gift. 
Benjamin was dead at the time of the gift, but four of his 
brothers and sisters were then living. These all died before 
the donee, but two of the four left children ; and the question 
is, whether the children of Benjamin are entitled to one-third, 
as the grund-children of the donor, or are excluded by the 
terms of the donation. The conclusion to which their Lord- 
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ships have come on the principal matter in the appeal makes 
a decision on this question unnecessary, but since it has been 
fully argued, they desire to say they agree with the judgment 
of the majority of the Court of Queen’s Bench in favour of 
the Respondent on this point. They think in the events which 
have happened, viz. the death of F. X. Castonguay without 
children, having survived all his brothers and sisters, that all 
the grandchildren of the donor became entitled to share 
(‘“ par souches”). The litteral terms of the ultimate limitation 
would include the children of Benjamin, although he died be- 
fore the donor ; and their Lordships do not find in the context 
such evidence of an intention to exclude them as would jus- 
tify a construction different from that which the ordinary 
and natural meaning of the language imports. In the result 
their Lordships will humbly advise Her Majesty that both 
the judgments of the Courts below ought to be reversed, and 
that the opposition filed by the Respondent to annul the 
seizure ought to be dismissed, and that he ought to pay the 
costs occasioned by such opposition in both the Courts below. 
He must also pay the costs of. this appeal. (17 J., p. 178: 
2 Rk Lp. 737; 5 À. L, p. 626, et 5 Law Rep, P. é App., 
. 362.) 

P Solicitors for the Appellants: Messrs. ASHURST, MOKRIS 
and Co. 

Solicitors for the Respondents: Messrs. WILDE, WILDE, 
BERGER and MOORE. 


RESPONSIBILITY OF BANK MANAGER. 


Privy COUNCIL, ON APPEAL FROM THE COURT OF QUEEN’S 
BENCH FOR LOWER CANADA, 24th, 25th & 26th June, 1867. 


Present : LORD Cairns (Lord Justice), LORD JUSTICE TURNER, 
Sik EDWARD VAUGHAN WILLIAMS and SIR RICHARD 
TORIN KINDERSLEY. 


THe BANK or UPPER CANADA, Appellants, and JAMES LEWIS 
BRADSHAW and others, Respondents. 


Held: In an action brought by a banking company against their 
late manager and cashier to recover moneys belonging to the bank, 
alleged to have been improperly applied in discounting bills, &c., for 
his own advantage, for the benefit of parties and companies with whom 
he was connected and in which he was interested, it appeared that 
such transactions were all in the ordinary course of the business of the 
bank ; that he had not exceeded the power and authority with which 
be was intrusted ; und that no case of bad faitb could be proved against 
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him ; the Judicial Committee, affirming the judgments of the Superior 
Court and Court of Queen's Bench of Lower Canada, held, under the 
circumstances, that no such action could be sustained, and dismissed 
the eppeal with costs. 


This was an appeal from a judgment of the Court of 
Queen’s Bench for Lower Canada confirming, in respect of 
matters appealed from, the decision of the Superior Court at 
Quebec. 

The Appellants were a banking corporation, carrying on 
business in Canada, having their principal place of business 
at Toronto, and at the time to which the proceedings in 
this appeal related, they had a branch bank at Quebec, at 
which James-Foster Bradshaw, the Defendant in the action 
hereinafter mentioned, and since deceased, was their manager 
and cashier. The Respondents were the heirs of Bradshaw, 
and as such had resumed the defense on his decease. The ac- 
tion was commenced by the Appellants on the l2th February, 
1859, by the issue of writs of arrét simple and saisie-arret, 
under which the property of the Defendant, Bradshaw, was 
seized as security and retained. The action was brought to 
recover the sum of £40,000, by way of damages against the 
Defendant, for alleged misconduct in his duty of Cashier, and 
in particular to recover money of the Plaintiffs, alleged to 
have been lent by him, by discounting bills and otherwise, 
for his personal advantage, to persons wifh whom he was in- 
terested in business. The declaration, which consisted of three 
- counts, stated to this effect, and particularized five instances 
in which the Defendant was alleged to have advanced sums 
of money for his own advantage to parties to whom he was 
interested, which still remained unpaid to the bank ; these 
were specified and are hereafter set forth. The Defendant 
pleaded a plea of perpetual peremptory exemption, and also a 
plea of défense au fond en fait, the substance of which 
amounted to a general denial of al] the allegations in the de- 
claration ; he also set up affirmative defences to the effect, 
that he was acting under the immediate superintendence of 
the Plaintiffs, and with their approbation, and further, that 
any claims due from him had been satisfied and settled. Issues 
having been raised on these points, the parties proceeded to 
adduce evidence, and a inost voluminous mass of evidence, 
both oral and documentary, was taken. From the evidence it 
appeared, that the Plaintiffs were a banking corporation, 
whose head office was at Toronto, and that in 1851 they re- 
solved to open a branch of their bank at Quebec, in which 
City there were at that time several banks of long standing. 
That the late Mr. Bradshaw was chosen as manager and 
cashier, and continued in that cupacity until his resignation 





DE LA PROVINCE DE QUEBEC. 239 


on the 2nd of December, 1858. The business of the Quebec 
branch was controlled by the head of the establishment at 
Toronto, and it was proved that no capital, in the way of the 
specie or otherwise, had ever been assigned to the Quebec 
branch. It appeared, however, that Bradshaw, by his industry, 
energy and skill, had created a large connection, and that 
during the seven years in which he was manager the protits 
had amounted to more than £50,000. The general charges of 
misconduct made against Bradshaw were abandoned, and the 
Plaintiffs, on the trial, were limited to the four specific charges 
made in the third count of the declaration, in which it was 
alleged that the Defendant had advanced certain sums of 
money to persons with whom he was connected for his own 
personal advantage, and under circumstances which rendered 
such advantages inconsistent with his duty to the bank. The 
particulars of these sums were as follows: First, moneys ad- 
vanced to or drawn out.of the bank by the Quebec and Lake 
Superior Mining Company between October, 1853, and De- 
cember, 1856, amounting to $2,276 73c. Second, moncys 
drawn out by Cicil Mortimer, treasurer of the Canada Grand 
Trunk Telegraph Company, from January, 1854, to December, 
1857, amounting to $1,506. Third, balance due on notes 
discounted for a Mr. McKay, in the year 1858, amounting to 
$1,615. And, fourth, moneys drawn by one Wilson, in con- 
nection with steamboat speculations in which the Defendant 
was alleged to have been interested, from 1853 to 1858, 
amounting to $825,574.47c. With regard to the first of these 
items of charge, it was proved by the evidence that the 
Quebec and Lake Superior Mining Company was a company 
incorporated by an Act of the loca Legislature, which banked 
at the Plaintiffs’ branch bank at Quebec, and that calls made 
on the shareholders were payable there. It appeared that the 
company, from time to time, overdrew their account, and 
sometimes had a considerable balance in their favour. Brad- 
shaw was one of the largest shareholders and a director in 
this company, he paid all the calls upon his shares down to 
September, 1854, after which he gradually became in arrear 
in respect of calls made upon stock held in his name, the ar- 
rears amounting, in 1856, to £608 8s. In September, 1855, at 
8. meeting of the directors of the company, at which Brad- 
shaw was present, it was resolved to make a further call up- 
on the shareholders to the amount of about £1,700, and Brad- 
shaw agreed, upon the faith of that call, to give the company 
credit at the Hamilton branch of the Plaintifis’ bank, to the 
extent of £500. A draft at three months for that amount was 
accordingly discounted at Hamilton on the 20th of Septeinber, 
1855, and sent to Quebec for collection. During the three 


240 RAPPORTS JUDICIAIRES REVISES 


months that the bill was running, money due on the call 
made as above mentioned was paid into the bank at Quebec, 
to the amount of nearly £1,100 ; but this was all drawn out 
by the company before the bill became due. When the bill 
became due, it was protested for non-payment, and after 
being held over till the 7th of March, 1856, was placed to the 
debit of the company as a cheque, together with the costs of 
protest and interest, and the company’s account thus became 
overdrawn to the extent of £552 9s 9d. It was proved that 
the shareholders of the company were solvent, and that out 
of 40s per share, which was payable under the terms of the 
charter, only 248 9d per share had been called up. No efiort 
was made, either by the Plaintiffs or their agents, to obtain 
‘payment of the amount from the company before commencing 
the action against Bradshaw. It was sought to be shown on 
the part of the Plaintiffs that Bradshaw had been led origi- 
nally to grant this discount, and subsequently to avoid en- 
forcing payment of it, for fear that the company should press 
him for the payment of the calls due from him, but such 
proof failed. With respect to the second item,it was proved that 
the Grand Trunk Telegraph Company was also an incorporated 
company ; that the late Mr. Bradshaw was a shareholder, but 
to the extent only of £100; that he was also a director, but 
tvok no active part in the management of the company. 
The company banked with the Plaintiffs’ branch at Quebec, 
and the instalments on the shares taken by persons in the 
neighbourhood of Quebec were paid into the bank. Three out 
of the four instalments due upon the stock were called in, 
and the sums payable in respect of them tothe bank amount- 
ed to £1,980, only £1,210 was, however, in fact, paid up, 
against which the company, from time to time, drew. The 
_account was overdrawn in March, 1854, but was covered by 
instalments subsequently paid. In July, 1854, a note in favour 
of P. Low, which had been discounted at the bank under the 
authority of Bradshaw, became due, and not being paid, was 
protested for non-payment, and after being held over for a 
few days, was placed to the debit of the ccmpany, whose ac- 
count thus became overdrawn to the extent of £451, subse- 
quently reduced by instalments which were paid in to £376 
lls 8d. The instalments remaining due were sufiicient, if 
duly paid, to discharge this and leave a sum of £417 10s to 
the credit of the company. The company failed to carry their 
telegraph to Quebec, according to their agreement, and the 
stockholders at Quebec refused to pay the rest of the instal- 
ments. Of the instalments so remaining unpaid, £50 was in 
respect of shares held by Bradshaw. Several applications for 
payment were made, both by Bradshaw and the Plaintiffs 
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cashier at Toronto, to the chairman and secretary of the 
company, but the amount remained unpaid. The facts relating 
to the third claim were as follows: McKay was a house 
printer, in large business, and was in the habit of getting 
bills and notes discounted at the Plaintiffs’ Quebec branch 
from its commencement. All the bills which fell due while 
Bradshaw was manager were duly paid, but at the time of 
his resignation three bills were running, which were not met 
when due. It was proved that this was owing to the destruc- 
tion of MeKay’s premises by fire, which caused him a loss of 
£3,000. and obliged him to compound with his creditors, and 
that at the time when the bills were discounted his credit 
was good. The Plaintiffs accepted from McKay a composition 
in payment of these notes, and upon that composition re- 
leased him from his liabilities. Of the above three notes, one 
made by McKay and indorsed by Plunkett, and two made by © 
Plunkett and indorsed by McKay, formed the third item of 

the Plaintiffs’ claim,on the ground of the following allega- 
tions : In the year 1858, McKay was employed by Bradshaw 
to paint two houses, one belonging to himself and one to Mr. 
Baby ; Bradshaw paid what was due for his own house, but 
refused to pay for the work done to Baby’s, denying his 
liability to do so. An action was subsequently brought against 
him, which he resisted, but he was ultimately held liable on 
the ground that the order was given by him. It was stated by 
McKay, in his evidence for the Plaintiffs, that when he was 
pressing Bradshaw for payment of the sum due for Baby’s 
house, as he was in want of money, Bradshaw told him he 
would discount a note for him, and that he thereupon got a 
note discounted, which was drawn by a Mr. Power, and 
which was renewed or taken up when due. The three notes 
in question were not shown to be in any way connected with 
the above transaction, nor were they, or either of them pro- 
duced in evidence, nor was there any sufficient reason given 
for their not being so produced. The fourth item of the Plain. 
tiffs’ claim was the largest and most important, involving the 
personal character of the late Mr. Bradshaw, and was the 
origin of the whole charge. On this there was a direct conflict 
of evidence, and the right of the Plaintiffs to recover depended 
upon the degree of credit to be attached to the evidence of 
Wilson, His evidence was, in substance, that in 1853, he pur- 
chased a steamer named “ Admiral,” which had been greatly 
injured by fire, and that Bradshaw mentioned to him the 
name of Mr. Baby, who would be likely to purchase it; that 
Bradshaw subsequently offered, if he would give him a half 
interest in the ship, to afford him facilities for obtaining 
money to repair it, and that he agreed to this arrangement 
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That, in 1854, Bradshaw told him that Baby would be likely 
to require another steamer, and that if he would purchase 
one called the “ Princess Royal,” for the purpose of the re-sale, 
and would give him half interest in her, he would afford him 
the necessary facilities to enable him to do so. That part of 
the purchase-money paid for the “ Princess Royal ” consisted 
of the proceeds of two drafts on W. Lindsay, being the two 
drafts which formed the first two items of the present claim. 
That the “ Princess Royal ” was not sold, but was run down 
by another steamer, and that Bradshaw then told him that if 
he would give him a release from all liability in respeet of the 
“ Princess Royal,” he would give him a certain amount of 
facilities on McDonald and Logan’s paper and would, if the 
losses were heavy, relieve him from the two drafts on W. 
Lindsay above mentioned. That, in accordance with this ar- 
rangement, Bradshaw discounted for him McDonald and 
Logan’s two notes, which formed the next two items of the 
Plaintiffs’ claim. The witness gave no evidence with regard to 
the other items of the Plaintiffs’ claim except as to the over- 
drawing of his account ; they were, however, shown to be in 
respect of bills and notes which had been discounted for him 
at various times, and which remained overdue and unpaid at 
the time of Bradshaw's resignation ; with respect to his over- 
drawn account, he alleged that, in 1857, needing some money, 
to fit up some boats at Three-Rivers. he applied to Bradshaw, 
who agreed to pay certain accounts for him to the extent of 
£500, and to take a note for that amount on condition of his 
giving him a more formal release from all liabilities in respect 
of the “ Princess Royal,” and that that arrangement was car- 
ried out and caused the overdrawing of the account. The 
above allegations were wholly denied on behalf of Bradshaw 
and were not proved to the satisfaction of the Court below. 
By the law of Lower Canada, the parties to a cause cannot 
give evidence in their own behalf, but they are allowed to be 
examined by the opposite party. Bradshaw tendered himself 
for examination by the Plaintiffs, but they declined to ex- 
amine him, and he had, therefore, no opportunity of contra- 
dicting the matters on oath. The Judge of the Superior Court 
(the Hon. Mr. Justice TAsCHEREAU), considering Wilson as 
wholly unworth of credit, and the majority of Judges of the 
Court of Queen's Bench concurred in that opinion. On the 5th 
of September, 1864, Mr. Justice TASCHEREAU gave judgment, 
maintaining the exception of the Defendant and diswissing 
the action with costs. The Appellants appealed against this 
judgment to the Court of Queen’s Bench (consisting of the 
Chief Justice DuvAL and the Justices AYLWIN, MEREDITH, 
MONDELET and BADGLEY), and on the 20th of March, 1865, 
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judginent was given by that Court, affirming the judgment 
of the Superior Court, except as to the claim in respect of 
£569 3s 7d advanced by the Defendant, Bradshaw, to the 
Lake Superior Mining Company, of which he was a share- 
holder ; and, as to this sum, the Court of Queen's Bench of 
Lower Canada reversed the judgment of the Superior Court, 
and condemned the Respondents in that amount, with costs. 
The Court also declared the seizing under the writs of sazste- 
arrét and saiste-arrét simple good and valid to the extent 
of the above amount and costs ; and they directed each party 
to pay their own costs of that Court. Mr. Justice AYLWIN 
dissented in part from this judgment. The Defendant, Brad- 
shaw, having never denied his liability to pay to the Quebec 
and Lake Superior Mining Company and through them to 
the Plaintiffs, the sum claimed in the action in respect of the 
transactions with that Company, and having resisted that 
portion of the Plaintiffs’ claim only on account of the charge 
of fraud which was connected with it in the Plaintiffs’ decla- 
ration, but which did not form the ground of the judgment 
of the Court of Queen’s Bench, the Respondents did not ap- 
peal from that part of the judgment. 

Here follow the remarks of the Judges of the Court of 
Queen's Bench and the judgment of the same Court. 

BADGLEY, Justice: This suit instituted by Plaintiffs against 
Defendant, now deceased, their former servant and cashier 
of their branch bank at Quebec, is for damages, dommages 
et untérets of our laws, suffered by reason of his alleged mal- 
feasance and mis-application of their funds to his own benefit, 
whilst in such office, and which moneys it is declared, were 
due and owing by him at the institution of this action. This 
contention will be governed by our own provincial jurispru- 
dence and the established practice of our Courts, which need 
not the introduction of equity rulings in the courts of 
England or of the United States as our special guides in this 
matter. In the summary of facts which must necessarily 
introduce the decision in this cause, it is sufficient briefly to 
state that the Bank of Upper Canada established, in 1852, 
a banking house and office at Quebec, with little or no capital 
in hand, and availed itself of the services of the deceased 
Defendant, considered a very competent accountant, to under- 
take its management as cashier. It was manifestly intended 
that this branch should be self-supporting and not only make, 
but sustain itself, and the cashier was instructed to use his 
best efforts to obtain business, in other words, to make the 
most. out of a very questionable undertaking at the time; 
that. he accomplished the wishes and objects of his employers, 
and to their frequently declared satisfaction, appears from 
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their correspondence with him, aud from the documents tiled 
of record, whilst after some years of laborious and unsparing 
service, he was enabled by his personal exertions ulone, to 
place the branch at ‘Quebec upon a firm basis, and from the 
profitable result of whose operations the mother institution 
gludly profited. Without objection made to him during all 
this period from 1852 to 1858, the deceased Defendant was 
the cashier and sole manager of the branch at Quebec, and 
his communications with respect to its business transactions 
were direct to the pa ent bank at Toronto, varied by several 
examinations of his proceedings by auditors or examiners 
from Toronto, whose reports were favourable, until it was 
thought expedient to dismiss him from his charge. All these 
circumstances must be considered in the investigation of this 
case, not for the purpose of relieving a defaulting officer from 
his legal responsibilities of omission or commission, but be- 
cause they are material in the investigation of the case, and 
have been introduced of record as evidence, and been com- 
mented upon by both parties in the argument before the 
court. It is not to be denied that as a confidential servant of 
the institution, the deceased Defendant was bound to the 
greatest fidelity and care towards his employers, in his con- 
ducting of the business of the bank and in protecting its 
interests ; his duty and his instructions required him to secure 
and attract business as extensively as comported with profit- 
able bank dealings, and for that purpose to give bank facilities 
to creditable parties, but his position could not justify, with- 
out the express sanction of his employers, his personal appli- 
cation of the bank funds to his own purposes, either directly 
for his individual necessities or through the intermediation of 
others with whom he might have business connections. His 
mandate required of him a strict and paramount regard for 
and observance of his employers’ interests, an] any object or 
matter that could conflict his private interests against those 
of the institution, must necessarily be disfavourable to hin, 
and woul: of course render him responsible for the payment 
of any loss which the bank might suffer thereby. Now this 
case does not, in or of itself, belong to the known category of 
commercial cases introductive by statute of the application of 
english rules of evidence for the recovery of moneys due or 
accrued due, for merely commercial dealings between parties, 
but is one arising out of the dommages-intérets of our law, 
incurred by reason of Defendant’s delict and quasi delict, 
abus de confiance, the misapplication of the bank funds in- 
trusted to his mandate and deposit, and which, it is alleged, 
he has converted to his own profit and advantage to the 
amount of damages, dommages et intéréts, suffered and claim- 
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ed by Plaintiffs as per declaration filed ; and it is this conver- 
sion which gives the right of action and the demand for the 
recovery back from him of the mis-applied funds to his own 
use. Now this cause, as submitted by Plaintiffs, has been ex- 
pressly limited to the four particulars of demand following: 
1° the advances made to the Quebec Mining Company, 2° the 
transactions with John Wilson, 3° the advance to the Tele- 
graph Company, and 4° and last the transactions with Mac- 
kay. My colleague, Mr. justice Meredith, has so elaborately 
examined these various matters that it would be an unjusti- 
fiable repetition in me to go over them again, the evidence 
therefore upon these several particulars will be but briefly 
adverted to. As to the first particular, I consider that upon 
the principles of law which I have stated above, the advance 
to the Quebec Mining Company must be refunded to Plain- 
tiffs. The Defendant was not only a considerable stockholder 
in that company, but one of its managing directors, and, 
although it is probable that the advance was induced by the 
influence of others to save their own puckets, yet, Defendant 
at the time was personally a defaulter to the company, and in 
arrear for calls over due, to an amount nearly equal to his 
official advance : his participation in the direction of the com- 
pany must have made him aware of its financial depression : 
he could not fail to know that the advance was necessary to 
reinvigorate a very unproductive speculation and to give 
value to its stock, of which he was a considerable holder, and 
moreover the evidence shews that the advance was made 
without any security whatever. In arrear as he was to the 
company, he should have advanced out of his own funds; he 
could not justly or legally assist the company with the bank 
funds intrusted to his management, and should not therefore 
escape from their reimbursement. The evidence upon this 
particular is complete. The other three particulars are collec- 
ted together in the third count of the declaration, in which 
they are classed or denominated as commercial and other spe- 
culations and adventures, into which Defendant is alleged to 
have entered with the intent of benefiting himself at his em- 
ployers’ expense, because of which speculations, he is alleged 
to have withdrawn his time and attention from the affairs of 
Plaintiffs and mis-applied, or suffered to be mis-applied and 
wasted, their funds in such his speculations and adventures 
for his private profit and advantage. This preamble goes for 
nothing in itself, as being general, and requires particular 
ullegations in support. The substantial particulars which fol- | 
low consist, amongst others, of the three above particulars, 
whereof the first and most important in amount is that of the 
Wilson transactions, amounting to $26,000. This is concisely 
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stated in the Appellants’ factum submitted to this Court as 
follows: “That the Defendant, with intent to promote his 
“ own private benefit, connected himself with John Wilson, 
“ steamboat owner, and advanced and expended for the pur- 
“ poses of the said connection, and suffered the said John 
“ Wilson to draw from the funds in his, the Defendant's 
“ charge as manager, large sums of money, exceeding in all 
“ $26,000.” The count in the declaration is more full as well 
as more special, and is set out in the declaration as follows: 
“That Defendant embarked in commercial speculations and 
did connect himself and form a partnership with one John 
Wilson, of Quebec, steamboat owner, and with intent as afore- 
said, did advance and expend for the purpose of the said 
connection or partnership, and did suffer Wilson to draw 
from the office, large sums af money for the purchase and 
other expenses of certain steamboats and other matters, in 
which James Foster Bradshaw had an interest with Wulson, 
and which the said sums of money and advances Bradshaw 
would not and could not consistently with hrs duty to Plain- 
tiffs, have furnished or made to Wilson, inasmuch AS THE 
CREDIT AND MEANS OF WILSON DID NOT WARRANT SUCH AD- 
VANCES OR ACCOMMODATION IN THE COURSE OF THE USUAL 
AND LAWFUL BUSINESS OF THE BANK, and by reason of which 
said connection or partnership Wilson was suffered, by 
Bradshaw, to receive, draw and expend the monies of Plain- 
tiffs, exceeding in all $26,000.” The amounts which Appel- 
lants claim as having been so advanced, are the following: 
The sum of $5002.60, as the amount, with costs of protest, of 
John Wilson’s draft on W. Lindsay for £1250, dated 30th 
August, 1854, at fifteen days; $5002.60, the amount, with 
costs of protest, of another draft of the same amount and 
date and same parties, at thirty days ; $5002.00, the amount, 
with costs of protest, of McDonald and Logan’s promissory 
note for £1,250, dated 23rd July, 1855, at one month (less 
$323.88 reccived on account); $4,002.00, the amount, with 
costs of protest, of McDonald and Logan’s note for £1,000, 
dated lst August, 1855, at thirty days; $1,000.00, the 
amount of McDonald and Logan’s chèque for £250, dated 
9th June, 1855; $802.50, the amount, with costs of protest, 
of R. H. Russell’s note, dated 4th May, 1855; $1,302.60, 
amount of Chalmer’s draft, with costs, dated 4th May, 1855; 
$1,737.77, amount, with costs, of D. McGie’s note, dated 
4th October, 1857; and $1,772.00, amount of over drawn 
account of John Wilson. The allegations of this count are 
stated too broadly: Appellants must have been aware what 
they could support by their evidence and its legal sufficiency, 
and that evidence shews clearly that the alleged general part- 
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nership between Defendant and Wilson had no existence. It 
is however asserted and declared that: “by reason of his 
“ partnership with Wilson, he gave accommodation from the 
“ bank funds to the latter for the purchase and expenses of 
“ steamboats and other matters of joint interest inter se, to 
“ the extent of the monies charged, $26,000, which advances 
“ were improper and unjustifiable, because Wilson’s credit 
“ and means did not warrant such advances and accommoda- 
“ tion in the course of the usual.and lawful ‘business of ‘the 
“ bank.” Now, this particular is double, on one hand reclaim- 
ing the amount as an abuse ot Plaintiffs’ confidence in having 
made the advance for Defendant's own profit, and on the 
other hand as a malfeasance in giving bank accommodation 
to a customer whose credit did not justify it. It is comprehen- 
sible that if this alleged partnership for the joint purchase of 
steamers generally by Wilson and Defendant had been proved 
in à legal manner, and that advances out of the bank funds 
had been made by the latter for that joint purpose, and losses 
followed therefrom, that is from that object, these would 
doubtless render Defendant liable to make the losses good : 
that is to say, he would be bound to refund to his employers 
the specific amount of those advances, with interest, whilst, 
on the other hand, if profits had been made by these advances, 
his employers would be justified in claiming those specific 
profits made out of their funds, employed by him out of their 
course of dealing. But the fact of the existence of this alleged 
co-partnership must first have been established in a legal 
manner, not as in an action pro socio as between partners 
themselves, where each have the same prevailing equities and 
evidence in his favour, and under his own control at the time 
of the transactions themselves, the books and evidences there- 
of, but here it is a merely civil fact to be legally established 
and proved in a civil suit, anter alios, other than the partners 
themselves. It must likewise be observed, that it is the recov- 
ery of this loss occasioned to the bank funds by the alleged 
improper accommodation for the purchase of the steamers 
that can alone be sought to be recovered, beeause in that 
advance alone is to be sought the intent of Defendant's own 
profit, as charged against him. The evidence upon this parti- 
cular consists chiefly of the testimony of Wilson himself and 
of his own books of account and entries made in them, which 
of course are the only the mere assertions of Wilson himself, 
without the acquiescence or joint action of Defendant there- 
on. This evidence even if it possessed a latitude of disinte- 
rested plausibility or possible truthfulness on the part of this 
witneas, is not satisfactory to connect the alleged general 
business, joint transactions in the steamer speculations, with 
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the various amounts of dishonouréd paper upon which this 
particular is based. On the contrary, the evidence is worthless, 
because the bank funds in connection with this dishonoured 
paper are not shewn to have suffered tn any way, from the 
alleged specific advances for the purchase of steamers by Wil- 
son and Defendant, or on their account in any way, unless it 
could be found in the bank balance of Wilson’s over drawn 
account of $1,772, made up three or four years after the stea- 
mer transactions had been closed and after bank facilities 
had been received and paid back to a large amount, by Wil- 
son, as a regular creditable customer of the bank. But it is 
proved that this dishonoured paper, which forms the basis of 
this particular, really formed no part of these steamer pur- 
chases. Now apart from these steamer purchases, did Defen- 
dant participate in the profits of the accommodation given for 
this dishonoured paper ? that is not alleged, nor has it been 
attempted to be proved, and however much he may have been 
induced to grant accommodation to Wilson individually, his 
indulgence in: this respect would not of itself alone subject 
him to personal liability therefor. The discounts of this paper 
do not come within the intent charged against the Defendant, 
as having been made for his own profit, and a connection in one 
specific matter cannot be consequentially extended to all the 
remainder of the numerous transactions of a bank customer. 
[t is not that the alleged connection with Wilson induced the 
banking facilities to an uncreditable customer, but that those 
facilities were granted for purposes of Defendant's personal 
advantage and profit ; that alone could come within the pur- 
view of this action and that has not been proved. This is a 
conclusive answer to this particular in its tirst part; the 
second, resting upon these accommodations having been given 
to a person without credit, must now be considered. So far as 
the evidence shews, these discounts appear to have gone upon 
the circumstances and credit of the parties to the paper at the 
time when the discounts were originally obtained. And upon 
this head, there is this charge in the declaration, that this 
credit should not have been given to John Wilson at all, inas- 
much as his means and credit did not warrant such accommo- 
dation in this course of the usual bank business. The entire 

ist of the case, with reference to this dishonoured paper, lies 
in this allegation. There would, doubtless, have been a grave 
and a responsible fault in Defendant, as an officer of the 
bank, if he had given his discounts or afforded bank accom- 
modation to parties notoriously insolvent or without credit. 
It is that character of insolvent notoriety which alone consti- 
tutes the fraud. Commercial solvency is not always a truth, 
and appearances are known to override realities. It could not 
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therefore be x matter of reproach to the Defendant, the 
cashier, if guided by those appearances and participating in a 
general and common error, he had discounted for parties 
whom he and the commercial world at Quebec believed to be 
solvent, although they might not have been so. His fault 
would only commence when the credit of those parties began 
to be notoriously shaken, and when he ought to have had Just 
ground of fear for their future. He could not be held respon- 
sible for their subsequent insolvency. The evidence indicates 
no such uncreditable position of the parties to the paper 
when the accommodation was granted ; on the contrary, their ° 
credit at those times was fair, as has been proved of record, : 
and it is only for his fault, and not for his error, that the 
Defendant could be rendered obnoxious to complaint or liabi- 
lity. The Appellants themselves are of this opinion, as stated 
by them in their factum, as follows : “ It may at once be dis- 
tinctly stated that Plaintiffs have never sought to fasten 
upon Defendant losses incurred through the ordinary vicissi- 
tudes of trade, or which may have resulted from a mere error 
in judgment on his part. What they endeavoured to impress 
upon the Court below was that Defendant, in the particular 
instances specified in their declaration, had abused their con- 
fidence, had embarked their moneys in matters in which he 
had a personal interest, and in so doing had committed acts 
wholly prohibited by law to a person occupying the position 
in which he stood in relation to them.” It is doubtless desir- 
able and proper that employers should be protected against 
fraudulent and wilfully faulty mandatories and contidential 
servants, but justice cannot ex debito be strained to suit the 
views and purposes of employers only ; the logic of facts and 
figures sometimes runs counter to what self-interest may 
deem to be justice, and which may be exemplified in this 
cause as follows. Bradshaw was removed from office about the 
end of November, 1858, and Wilson’s account was balanced at 
the bank on the 28th December of that year, then shewing 
him in default to the bank of $1,772.47. If Wilson’s position 
and credit had been as alleged by Plaintiffs, so bad during 
Defendant's tenure of office, and during the time of that acco- 
modation extended to Wilson, how did it happen that, in 
spite of Wilson’s want of credit and of his over-drawn 
account, the Plaintiff's should have allowed that account to 
remain over-drawn with all his dishonoured paper in it to the 
knowledge of the Plaintiffs, and that he should have been 
allowed to renew his account with the Plaintiffs ? Douglass, 
one of the bank officers, in answer to a pertinent question, 
replies : “ Yes, it is true that the said exhibit now shewn to 
me is a true statement of promissory notes amounting to 
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$14,291.14, discounted by the branch of Plaintiffs at Quebec, 
in favor of John Wilson, between the twenty-sixth March, 
1859, and he -received the above amount of monies from the 
said branch during that period.” At this period Wilson was 
much nearer his actual insolvency than during the time when 
his credit was fair and Defendant accommodated him : how 
did this renewal of confidence arise ? was there an under- 
standing between them that Defendant should be made to 
suffer, not really in the interest of the bank, but in that of 
Wilson ? If Wilson’s credit was so acknowledged, why did not 
the bank at once take legal measures for the recovery of the 
dishonoured paper? or was it that Defendant should be com- 
pelled by the pressure of Wilson’s testimony to relieve his 
dishonoured liabilities ? The adoption by the bank of Wilson's 
new account has much the appearance of his virtual or under- 
stood discharge of his old account: under such circumstences 
it would be manifest injustice to permit Plaintiffs to select 
from a variety of dishonoured bill transactions with a custo- 
mer, any particular ones to be designated specially as malfea- 
sances by their officer, after their dismissal of him on that 
very account, and that immediately afterwards they should 
adopt the defaulting creditor for a renewal of bank favours 
and commercial facilities. On both heads of this parti- 
cular, it cannot stand: if Defendant had not been proved to 
have made those advances for his own profit, the first head 
fails ; if again it is not proved that Wilson’s credit was so bad 
as not to justify the cashier in giving him the accommodation 
originully upon this paper, the second proposition fails also, 
and both being in fact unfounded, this second particular can- 
not be supported. The third and ourth particulars are equal- 
ly untenable, the former, the advance to the Telegraph Com- 
pany, and the latter, the advances to MacKay. Both appear 
to have been regular business transactions and accommoda- 
tions: the former, inoreover, as shewn in evidence, has been 
assumed by the parent bank at Toronto, and cannot therefore 
be demanded of Defendant ; the latter, Mackay’s accommoda- 
tions were settled for by the bank itself, long after Defen- 
dant's removal from office, by the acceptance by the bank of 
Mackay’s compromise, and cannot therefore be turned back 
upon Defendant. Except therefore as to the first particular, 
the judgment below I consider should be confirmed. 
MEREDITH, Justice : The controversy between the parties 
is now confined to the following amounts: Ist. The sum of 
%2276,72 due by the Quebec and Lake Superior Mining Com- 
pany. 2nd. The sum of $1506.33 due by the Canada Grand 
Trunk Telegraph Association. 3rd. The sum of $25,574.47 (As 
stated in the Judgment, but which I make $25,624.07) which 
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the Appellants contend was advanced to John Wilson by 
the late Mr. Bradshaw, in consequence and in furtherance of 
his interest with the said John Wilson in the steamer Prin- 
cess Royal. 4th and. lastly, the sum of $1615 due by William 
Mackay. To each of the above claims I shall now advert in 
the order in which they have just been mentioned. And, Ist, 
as regards the amount due by the Quebec and Lake Superior 
Mining Company, $2276.72. It appears that Bradshaw held 
a great number of shares (the number being I believe 10,273) 
in that company, the operations of which were not attended 
with succes-. Forsyth, who was vice-president, says that, in 
September, 1855. “ It was then considered that the company 
“ was almost dead, because the prospects did not look well, as 
“ respects the getting out of copper, the expenses being very 
“ great and the supplies small ;” he adds: “ We then tried to 
“if we could not find copper and go on with the business.” 
Accordingly, there was a meeting of the board of the Mining 
Company,at which the late Defendant (he being also a director) 
was present, it was decided to make calls upon the stock- 
holders to the amount of £1600 or £1700; and upon the 
strength of the instalments which were to be called in, De- 
fendant agreed that the Mining Company should have a cer- 
tain credit from the bank of which he was manager. In pnr- 
suance of the credit thus given, a draft drawn by James 
Wilson, the superintendant of the Mining Company, was dis- 
counted at the Hamilton branch of the bank. This draft be- 
came due at Quebec and was protested for non-payment on 
the 24th September, 1855, and still remains unpaid, forming 
with costs of protest and interest the greater part of the claim 
for $2276.72, now particularly under consideration. About 
three months after the protest of this draft, Bradshaw placed 
the amount due upon it to the debit side of the account of the 
Mining Company with the bank, without however taking 
any proceedings then, or at any time afterwards, for the re- 
covery. of the amount su due. It is to be borne in mind that 
the draft in question was drawn in pursuance of a credit 
given, upon the strength of calls to be made by the Mining © 
Company. These calls were made and duly met by all the 
stockholders, excepting Defendant himself and one other, the 
amount of the calls which Defendant failed to pay being £608. 
No proceedings appear to have been taken by the Mining 
Company against Defendant, which is not surprising as the 
company owed him, in his official capacity, about as much as 
he personally owed them. The result was that Defendant ob- 
tained indulgence for a long period of time, for a debt due by 
him to the Mining Company, by giving that company indul- 
gence fora debt of about the sauie umount due to the bank. It 
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cannot I think be presumed that Defendant would have 
afforded such facilities to the Mining Company if he had not 
been himself a member of that company and indebted to it. 
But be this as it may the transaction was radically wrong. 
The Defendant, as bank manager, could not lawfully lend the 
money of the bank to a company in which he, as a stock- 
holder, was largely interested. By doing so he created an in- 
terest in himself in conflict with his duty, whereas the rule of 
law is: “ That an agent, during his agency, must not put him- 
“ self in a position adverse to that of his principal, the reason 
. “ being that even if the honesty of the agent is unquestioned, 
“and if his impartiality between his own inferest and his 
“« principal might be relied on, yet the principal has in fact 
“ bargained for the exercise of ALL the skill, ability and in- 
“ dustry of the agent, and he is entitled to demand the exer- 
tion of ALL this in his own favour.” (1) In the present case, 
the duty of Defendant required him to coerce the Mining 
Company, his personal interest suggested that he should re- 
main inactive, and whatever may have been his motives, 
nothing was done. It has however been contended that the 
amount of this account was brought every fortnight before 
the directors, that they knew of it and thereby it is said 
sanctioned it. It is doubtless true that’ Defendant included 
this account in the statement of over drawn accounts sent 
from time to time to the head office at Toronto. But the 
directors did not know that Defendant was a member of the 
Mining Company, and as such owed that company a little 
more than the Mining Company owed the bank. Had these 
material facts been now to the bank directors it must be 
presumed that they would have called upon Defendant to pay 
at least so much of his debt due to the company as would 
have discharged the liability of the company to the bank. 
And the bank directors cannot by their silence be presumed 
to have ratified a transaction, of the true nature of which 
they were ignorant. “ If,” to make use of the words of Sir 
Page Wood, (2) “ the whole transactions with all its attendant 
circumstances had been placed before the directors, then their 
long acquiescence; without objection, might amount, to a con- 
clusive presumption of a ratification of the act of which they 
now complain.” (3) The pretension that the bank must be pre- 
sumed to have known that Defendant was a member of the 


(1) 1 Parsons on contracts, p. 95 ;—Story on Agency, § 210 :—Digest, Lib. 
26, Tit. 8, sec. 2;—Domat, Liv. 2, Tit. 1, sec. 3;—Meslé, p. 184, ch. 9;—6 
Louisiana Rep., p. 41, Beal and McKeiman. 

(2) 1 Jurist, 131, N. S. 


(3) Vide also Story on Agency, No. 255. 
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Mining Company, because the vice-president of the bank was 
also a member of that company, is unfounded. It cannot be 
presumed that a person, holdin stock in a corporation, knows 
by whom all the remainder of the stock is held ; or even that 
he knows who are the persons composing the board of direc- 
tors. Moreover, even if it were certain that the fact of Defen- 
dant being a stockholder was known to the vice-president of 
the bank, the authorities establish that it could not therefore 
be presumed that that fact was known to the board, of which 
the vice-president was a member. The observation of Chief Jus- 
tice Nelson, in the case of the Bunk of the United States vs. 
Davis: (1) “ That notice to a director or knowledge derived by 
“him while not engaged officially in the business of the bank, 
“ cannot oper .te to the prejudice of the latter,” seems to me a 
correct statement of the law on the subject and very applicable 
to the case before us. Ido not fail to bearin mind that the Mining 
Company to which the advances were made was an incorpo- 
rated company ; and, therefore, that, in some respects, Defen- 
dant was not as deeply interested in the affairs of the company 
as if it had been an incorporated company. We know, how- 
ever, that Defendant was one of the largest shareholders. 
Above 10,000 shares, each of the nominal value of 40s., stood 
in his name in the books of the Mining Company ; and, under 
these circumstances, I can see no reason for thinking that the 
fact of the Mining Company being incorporated ought to affect 
our decision. It has also been said that the company is solvent, 
and, therefore, that the bank ought to look to them and not 
to Defendant personally. It is true that the stock, or the 
greater part of it, appears to have been held by men who, at 
the time of which we speak, were in good credit ; but we know 
the vicissitudes of trade, and we also know that although 
calls are cheerfully met, when profits are in view, yet that 
they are not responded to in the same way when the object 
is to wind up the affairs of an expiring concern ; and, under 
any circumstance, no prudent banker or merchant would make 
advances to a joint stock company with the prospect of look- 
ing to the stockholders individually for the payment of such 
advances. Upon the whole, I think that Defendant could not 
legally lend the money of the bank of which he was the 
manager to a Mining Company in which he was deeply in- 
terested, as already mentioned ; and I further think that the 
bourd of bank directors cannot be held to have known the : 
circumstances under which the moneys of the bank were so 
advanced by Defendant to the Mining Company, and I, there- 
fore,am of opinion that there has been no acquiescence by the 


(1) Hill. N.Y. Rep., 451. 
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bank in the conduct of Defendant, and that the bank has a 
right to repudiate the transaction and to call upon Defendant 
to return to them that portion of their funds of which he dis- 
possessed himself without lawful authority. But, at the same 
time that I say I think Defendant acted illegally in this 
niatter, I desire also to say that I see no reason for supposing 
that the Defendant, in giving the credit in question to the 
Mining Company, was influenced by any improper motive. 
There was no secrecy or desire of concealment un his part, 
and the judgment of the court, on this point, although against 
the Defendant, will go upon a principle that does not affect his 
reputation. But I must add, that even this transaction, although 
I believe entered into by the Defendant in good faith, in its 
sequel, illustrates the wisdom of the rule of law, which the 
Defendant violated by acquiring an interest opposed to his 
duty; for it seems to me, I repeat, very improbable that the 
Defendant, as bank manager, would have been so indulgent 
to the Mining Company if he, personally as a stockholder, had 
not required like indulgence from them. I now pass to the 
consideration of the claim of the bank for the sum due by 
the Canada Grand Trunk Telegraph Association, $1506. 33. 
The evidence does not establish what was the amount of the 
capital of the Grand Trunk Telegraph Company, but: John 
Anderson, who was the acting director of the company, at 
Quebec, says the capital of the company was rated, he thinks, 
at £25 per mile, and tbat the line extended from Quebec to 
Turonto, Niagara and Detroit. The Defendant becnme a stock- 
holder in this company to the extent of £100, on account of 
which he paid £25, and whilst he was a stockholder, viz., on 
the 8th July, 1854, he allowed the company to overdraw their 
account at the bank to the extent of something more than 
£400. Subsequent payments were however made on account 
of the telegraph company, so as to leave a balance at their 
debit of $1506.33. On the part of Defendant it is said that 
the object which he had in view in becoming connected with 
. the telegraph company was to secure for his employers, 
the bank, an account which promised to be valuable: that it 
cannot be supposed that the interest which he had in shares, 
amounting in the whole to £100 only, could have induced him 
to make the advance of which the bank complains. Moreover 
Respondents allege that the transaction was a perfectly legit- 
imate one, in the ordinary course of business; and that the 
bank is not exposed to luss as the company is.solvent. The 
bank, on the other hand, contends that this part of the claim 
stands upon precisely the same footing as the loan to the Min- 
ing Company; and that Defendant was wrong not only in 
making the advances, but also that it does not appear that he 
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ever pressed the claim against the telegraph company; and 
reference is particularly made to the cashier's letter of the 
23rd October 1854, and the answer to it, as shewing want of 
diligence on the part of Defendant ; and also, to the answer of 
Defendant to the cashier's letter of the 22nd April, as shewing 
that Defendant withheld from the cashier information which 
he oughttohave communicated. In theletter of the 23rd October, 
1854, Defendant was directed by the cashier to return “ «ll 
“the overdrawn paper in his hands payable by the Grand 
“ Trunk Telegraph Company, or bearing the names of P. Low, 
“ Josiah Snow, arrangements having been made to retire it 
“here.” Under this letter Defendant ought, it is said, to have 
forwarded the note for £500 in favor of P. Low, to the head 
office. It is however to he recollected that Defendant in the 
previous month of July, had charged that note to the debit of 
the telegraph company, thereby, it may be contended, depriv- 
ing it of its character as a note. And moreover it seems to me, 
judging from the names of the stockholders and from the calls 
made, that when Defendant received the letter of the 23rd 
October, 1854, he may reasonably have hoped that the instal- 
ment then payable to the teregrapa company, would have been 
collected so as to remove all difficulty about the balance due 
upon their account. The cashier's letter of the 22nd April, 
1858, required the Defendant to state the nature of the account 
in question and several others, and when and how he expected 
them to be covered. The Defendant answered as follows : 
“ Cecil Mortimer, $1506.33, is an over draft of the Grand Trunk 
“ Telegraph, now extinct, and cannot be considered of any 
“ value; ” whereas he certainly ought in candour to have 
stated that he himself was a stockholder, and that £75 then 
remained to be paid upon his stock. The statement however . 
that it does not appear that Defendant ever pressed the claims 
against the company, is not well founded, for I find that 
Defendant, in his letter dated 4th December, 1854, to the 
chairman of the telegraph company, requests him to have the 
balance in question “ made good as early as convenient.” And 
in his letter dated the 4th January, 1855, addressed to the 
secretary, Defendant. begged to “ have the amount ” paid up 
without further “delay.” And, in another letter, dated 20th 
February 1855, Defendant renewed his application for pay- 
ment. In the following year, the cashier, having thus made 
repeated applications for payment to the telegraph company, 
wrote to the head office of the bank at Toronto, saying,“ I havea 
“claim against the Canada Grand Trunk Telegraph Company 
“and will be obliged if you will inform me to whom I am to ap- 
“ ply in reference to it.” To which the cashier answered: “I will 
* apply to the party who had the management of the Grand - 
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“ Trunk Telegraph and let you know the result; ” and, from 
this time, it does not appear anything further was done until 
the cashier wrote his letter of the 22nd April, 1858. It seems 
probable, from the instalments still payable to the telegraph 
company, that with due diligence the amount in question might 
have been recovered. But 1 do not think that for acts merely 
of omission, Defendant ought to be held to a strict account, 
(even if the form of action ad . itted of it) because it is certain 
that the staff of officers under Defendant, at Quebec, was 
almost always much too weak and that Defendant, whose 
zeal and ability it is impossible to question, was frequently 
overburder.ed with work, having to discharge not only his 
own duty but that of surbordinate officers. As to the argument 
based upon the smallness of the interest which Defendant had 
in the telegraph Plaintiffs contend that “ the amount of De- 
“ fendant’s interest has nothing to do with the question ; some 
“men, (they say) think as much of £100 as others do of 
“ £100,000, and there is no means of drawing the line. The law 
“ does not attempt it; the law has no measure by which to 
“ guage the influence which a man’s interest exercises, or is 
“ calculated to exercise, over his acts. Detecting the fatal spot, 
“ the law condemns without further enquiry.” It is doubtless 
true that when, by law, a witness could be objected to on the 
ground of interest, the amount of the disqualifying interest 
was unimportant; (1) but I am not aware that this rule as to 
interest was ever applied in the same rigorous way to a case 
such as the present between principal and agent. Even as 
regards witnesses the wisdom of the rule was doubted. (2) 
And the rule while in force was defended rather because it 
was simple and of easy application than because it was just. 
. Moreover, the reason sometimes given for it, that it could not 
produce much practical inconvenience, (3) because, in general, 
an. interested witness might be rendered: competent by a 
release, could not, it is obvious, be urged in cases between 
principal and agent, were the rule extended to that class of 
cases, To me it seems that an agent cannot be said to put his 
personal interest in conflict with his duty, unless the sup- 
posed personal interest be of such a nature as to justify the 
supposition that it could bias the conduct of the agent in the 
discharge of his duty towards his principal. In the present 
case, however prosperous the telegraph company might have 
been, the Defendant could not even hope to make upon his 


(1) 1 Starkie, 118. 
(2)-1 Philipps, 43. 


(3) 1 Philipps, 45, see particularly the obsers ations of Chief-Justice Best. 
in Hovill va. Stephenson, 5 Bingham, 493. 
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investment of £100 more than a very few dollars per annum 
in addition to simple interest ; whereas the taking of the stock 
tended to secure for the bank an advantageous account. If - 
Defendant ad consulted merely his own ease and convenience, 
he could not have avoided the conclusion that any trifling 
gain which might result to him from the connections with the 
telegraph company, could hardly be an equivalent for the in- 
creased Jabor and responsibility to which that account, and 
the discharge of his duty as a director of the telegraph com- 
pany, were likely to subject him. We know also that the bank 
put but a very small amount of capital at the command of the 
Defendant, which made it necessary for him to display even 
more than ordinary zeal in endeavouring to secure accounts ; 
and when we consider in what manner and to what extent 
the interests of the Defendant personally, and those of the 
bank, were likely to be affected by the taking of the stock 
and the opening of the account now under consideration, it 
does seem to me that it may reasonably be presumed that 
Defendant in taking the stock in question was influenced not 
by his own interest, which could not thereby be affected to 
any extent deserving of consideration, but by the interests of 
the bank which were thereby promoted. The Appellants have 
cited authorities tending to shew that if an agent enters into 
engagements which give him a personal interest opposed to 
those of his principal, he cannot, as between himself and his 
principal, enter into contracts binding upon the latter. And 
that, in such case, no inquiry is allowed as to the fairness or 
unfairness of the contract. To these rules, J am most anxious 
to adhere, because I believe them to be founded upon reason 
and a just estimate of the frailty of our nature, which should 
make us all anxiously avoid any attempt to serve two mas- 
ters. But the question still remains. Can Defendant, when he 
made the advance in question, be considered in reality to have 
had an interest in conffict with that of his employers? ana 
under all the circumstances of the case it does seem to me 
that the question may be answered in the negutive, and that 
we should press the rule upon which the Appellants rely 
beyond the reason upon which it is founded, were we to apply 
it to the portion of the demand of the Appellants at present 
under consideration ; for the more I reflect upon the subject, 
the more I feel convinced that the securing of the account of 
the Telegraph Company for the bank was really the motive 
which caused Defendant to connect himself with that com- 
pany. I shall next proceed to consider that part of the case 
which relates to the advances made by Defendant to John 
Wilson, which, according to the allegations of Plaintiffs, are 
as follows: 1. The sum of $5,002.60, as the amount, with costs 
TOME XIV. 17 
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of protest, of Wilson’s draft on W. Lindsay for £1,250, dated 
30th August, 1854, at fifteen days ; 2. $5,002.60, the amount, 
with costs of protest, of another draft of the same amount 
and date, and same parties, at thirty days ; 3. $5,002.00, the 
amount, with costs of protest, of McDonald and Logan's pro- 
missory note for £1,250, dated 23rd July, 1855, at one month 
(less $323.88 received on account); 4. $4,002.00, the amount, 
with costs of protest, of McDonald and Logan's note for 
£1,000, dated Ist August, 1855, at thirty days; 5. $1,000.00, 
the amount of McDonald and Logan’s check for £250, dated 
9th June, 1855; 6. $802.50, the amount, with costs of protest, 
of R. H. Russell’s note, dated 19th September, 1855; 7. $1, 
302.60,‘amount of Chalmer’s draft, with costs, dated 4th 
May, 1855; 8. $1,737.77, amount, with costs, of D. McGie's 
note, dated 4th October, 1857; and 9. $1,772.00, amount of 
overdrawn account of John Wilson. The contention of Appel- 
lants is that Defendant, with intent to promote his own pri- 
vate benefit, connected himself with John Wilson, steamboat 
owner, and advanced and expended for the purposes of the 
said connection, and suffered Wilson to draw from the funds 
in his charge as inanager, large sums of money, exceeding in 
all $26,000. The most important evidence as to this part of 
the casc is that of Wilson, to whom the advances were made. 
This witness has said: “ In 1853 the government applied 
to me to know upon what terms I would establish a line 
of steamers below Quebec for the purpose of towage, and 
having the expectation of getting the contrat, which was 
to commence in 1854, Bradshaw, being cognizant of the whole 
transaction, mentioned a steamer-that was at Toronto that 
would suit the purpose. His information was furnished by 
Cochrane, agent of the Provincial Insurance Company, and 
being myself in Toronto in 1853, I examined the boat and 
purchased her, she being then partially burnt. I had no 
arrangement with Bradshaw about that boat previous to my 
going to Toronto. I had her brought from Toronto to Quebec 
in the fall of the same year. The price was only £1,300. 
During the same fall Bradshaw, who seemed to be in all the 
secrets of the government, told me he did not think I had 
any chance of getting the contract, as Baby would probably 
get it in preference to anybody else. and that, as Baby had no 
boats, he would likely be compelled to buy the Advance and 
‘the Admiral. The Admiral was the steamer that I bought 
in Toronto as above stated, and in fact there were no other 
boats fit for the purpose. He proposed that if I would give 
him one-half interest in the Admiral, which had then to be 
rebuilt, that he would give me what facilities I required to 
do so, and he would use his influence with Buby to purchase 
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the boats. I acceded to that seeing that I had no chance of 
getting the contract, and Baby purchased both boats. “In 
1854 there was a third boat wanted by Baby ; at least, Brad- 
shaw told me so, and he told me also that if I would buy the 
Princess Royal and give him one-half interest in her he 
would give me all the necessary facilities. The arrangement, 
to which I acceded, was a verbal one, and in pursuance of 
that arrangement I made the purchase of the Princess Royal. 
I bought the Princess Royal from a number of persons who 
were Joint-owners. The transaction was closed with the Hon. 
John Rose, of Montreal, who was managing the business. 
Bradshaw was cognizant of the price that was to be given 
and of the whole affair, but he objected to put anything in 
writing for fear that the paper might be mislaid and compro- 
mise him with the bank. There were various papers sent 
down from parties in Toronto, and I am sure I do not know 
where these papers are now. Bradshaw was acquainted with 
the price which was to be given, which was tive thousand five 
hundred pounds. As between me and Bradshaw I was to make 
the payment, he furnishing me with facilities to do so; and 
everything was to be done in my name, so that his name 
should not appear. This arrangement was made between us 
in the bank, in his own office there.” The witness, after des- 
cribing the settlement between himself and Defendant, res- 
pecting the Admiral, continues as follows: “ With respect to 
the Princess we never had any settlement at all. The Prin- 
cess Royal did not sell as expected, and running her she was 
sunk by a collision with the Alliance, in the month of 
August, 1854. She was raised at an expense of one thousand 
four hundred pounds, and brought down to Vaughan’s yard, 
in Diamond Harbor. “ On my first interview with Bradshaw 
afterwards, he began to get alarmed at his connection with 
this boat, and asked me if I would give him a discharge from 
all liabilities in connection with her, which I agreed to do on 
certain conditions, which we agreed between ourselves, and 
those conditions were that he was to give me a certain 
amount of facilities on McDonald and Logan’s paper, and if 
the loss on the boat turned out to be heavy, he was to 
relieve me in some way, from those two drafts of twelve 
hundred and fifty pounds each on William Lindsay, of 
Montreal, which had been drawn to facilitate the payment 
of these boats. He then, at his desk, wrote out a receipt, 
which I signed, and I asked him for a copy of it, which he 
wrote out himself and handed to me. It is wholly in Brad- 
shaw’s handwriting.” Our judgment as to the part of the de- 
mand now under consideration must depend, in a great 
Measure, upon the answer to be given to the question : Can 
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we place reliance upon the evidence thus given by Wilson ! 
And, after giving to the whole of the proof adduced in this 
case due consideration, I have come to the conclusion that we 
cannot safely rest our judgment upon the testimony of Wilson, 
excepting so far as it is corroborated by other evidence, and 
that although it is so corroborated as to some important por- 
tions of his statement, yet that it remains without corrobora- 
tion, or at any rate, without sufficient corroboration in 
some very important particulars. The grounds upon which 
I have formed this estimate of Wilson’s evidence are: 
Ist. That he is deeply interested in the matters in question in 
this cause. 2nd. He was an accomplice in the alleged wrongful 
acts now complained of, and was indeed the party who chiefly 
profited by those acts. 3rd. It is proved that he transferred to 
his sons his steamboats, in order to place them beyond the 
reach of his creditors, and then resisted the payment of their 
just claims by the means usually resorted to by persons who 
have more regard for what they believe to be their own in- 
terests than what they know to be the rights of others. 4th. I 
have carefully examined the deposition given by Wilson in 
the cause No. 301, Lindsay vs. Wilson, and I am constrained 
to say I cannot regard it as truthful evidence. Lastly. In 
giving his evidence in this cause, he attempted to conceal the 
truth with respect to the accommodation which he received 
from Plaintiffs since Defendant ceased to be manager, and 
more particularly during the pendency of this action and 
while he was under examination as a witness for the bank ; 
and I may add that the fact of such accommodation having 
been given on a very large scale to Wilson during his exami- 
nation, which extended over a period of several months, 
militates against his evidence, independently of the attempt 
at concealment on his part. The learned Counsel for Appel- 
lants admits that they rely upon the testimony of Wilson, 
“ not as affording, in itself, evidence upon which to base a 
“ judgment against Respondent ; but they maintain that, in 
“ the particulars which it was necessary for them to establish 
“in support of their claim, that testimony haus been fully cor- 
‘ roborated.” It is therefore necessary to examine the corro- 
borative evidence upon which Appellants rely, and I shall 
commence by referring to a very important document, namely, 
the release given by Wilson to Defendant, a copy of which, in 
the hand-writing of Defendant, is produced. It is as follows : 
“T hereby release you from any and all liability with regard 
“to ownership and expenses incurred in relation to the 
“steamer Princess Royal, now on Baldwin and Dinnings 
“ gridiron, Diamond Harbour, Quebec, and in which you were 
“to a certain extent interested, say one half, the boat now be- 
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“ longing to me entirely and at my risk. “ J. Wilson.” “ To J. 
“ F. Bradshaw, Esq., Quebec. Quebec, Sept. 27, 1854.” This 
paper (in the hand-writing of Defendant) taken in connection 
with the other evidence, establishes beyond doubt that De- 
fendant had, at one time, an interest in the Princess Royal ; 
and in my opinion, there can be but little if indeed any doubt 
that he had previously been interested with Wilson in the 
ownership of the steamer Admiral. The Plaintiffs have there- 
fore established the first proposition advanced by them, 
namely, that Defendant was, as stated by Wilson, “ interested 
with him in the Princess Royal.” The second proposition ad- 
vanced by Appellants is, “ that in consequence and in furthe- 
rance of that interest, contemplated or actual, the bank funds 
in the charge of Defendant were advanced to Wilson.” And 
they contend that the evidence of Wilson, in support of that 
statement, is also fully corroborated. In support of this view 
our attention has been drawn particularly to the mode in 
which the payment of the price of the Princess Royal was 
made. William H. Jetivry, of the firm of H. J. Noad & Co. a 
witness examined for Defendant, and upon whose testimony 
full reliance may be placed, says: “ I recollected a transaction 
“ which passed through the honorable John Rose, at Montreal, 
“ for the purchase of the Princess Royal. This was, I think, 
“ on the fifteenth of May, 1854. The nature of our own trans- 
“actions was that we endorsed four notes of £1100 each, 
“ signed by Wilson, payable at three, six, nine and twelve 
“ months: all these notes are dated the 15th May 1854. There 
“ was a remittance that accompanied those notes, being the 
“ Upper Canada Bank’s draft, at three days sight on Joseph 
“ Trenham, the agent of the Bank of Upper Canada, at 
“ Montreal. This remittance was for £1100. I can find no 
“ trace in our books for the payment of that draft, and there- 
“ fore conclude that Wilson must have handed it to us. These 
“ notes and this remittance made the price of the boat Prin- 
“ cess Royal, £5,500, so that Wilson only got four notes en- 
“ dorsed by us of £1100 each to pay for the Princess Royal, 
“ and I am positive about this.” We thus see that the price of 
the Princess Royal to the extent of £4400, was paid by Wil- 
son’s notes, endorsed by Noad & Co., and that the remainder 
of the price, £1100, was paid by a draft at three days sight 
bearing date the 11th May, 1854, signed by Defendant, as the 
manager of the Bank of Upper Canada at Quebec, upon the 
Montreal branch of the same bank : and it appears that Wil- 
son paid for that draft by a check on the Quebec Bank for 
£1102.15.0. Douglas says there is nothing in the books to 
show that the check was presented at the Quebec Bank, but, 
in the Upper Canada Bank Book, called the Letter Blotter, 
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the last item, under date May the 15th, 1854, is “ J. Wilson’s 
chk. on Q. B. £1102.15.0,” that being evidently the check in 
question. And the same entry is repeated from day to day 
until the 7th day of June following, on which day, Wilson's 
check on the Quebec Bank was placed to the debit of Wilson’s 
account, in the Bank of Upper Canada. From the evidence of 
Douglas it further appears that, when Defendant accepted 
the check of Wilson for £1102.15.0 his account at the hank 
of Upper Canada was largely overdrawn. In a word Defen- 
dant gave the money of the Bank of Upper Canada to Wil- 
son, whose account was already largely overdrawn, and re- 
ceived for the money which he so gave, a check on the Quebec 
Bank, which check he held for 22 days, and then charged it 
in the account between the Bank of Upper Canada and Wil- 
son, without presenting it at the bank where it was payable. 
The release already referred to establishes beyond doubt, as I 
have already observed, that Defendant was interested, with 
Wilson, in the ownership of the Princess Royal, and the 
evidence to which I have just adverted, establishes with equal 
certainty that the first instalment of the purchase money of 
that steamer was paid from funds which Defendant, as bank 
manager advanced in the unusual and irregular manner al- 
ready mentioned. It hus been said that the fact of Defendant 
being a bank manager could not deprive him of the right of 
acquiring an interest in a steamboat, if he thought fit to do 
so; and that statement, in the abstract, is true. But it is also 
true that Defendant could not, without being guilty of a grave 
dereliction of duty, become associated with a customer of the 
bank in an enterprise to be carried on with the aid of the 
bank capital intrusted to his own care. The stockholders of 
the bank had a right to count upon the undivided ability and 
zeal of their manager in the transactions between the bank 
and its customers. But when Defendant acquired a joint in- 
terest in the Princess Royal with Wilson, one of the bank 
customers, the bank could no longer, as regards the transactions 
with Wilson respecting that steamer, have the protection to 
which it was entitled. It 1s quite possible that when Defen- 
dant advanced the funds to the bank, to assist in paying for 
the Princess Royal, he may have thought that it could be no 
impropriety in advancing for the bank, of which he was 
manager, funds which he could probably have procured, with- 
out difficulty, from any other bank. But it is not the less 
true that Defendant committed a very great mistake in ad- 
vancing, as in my opinion it is proved he did, the funds of the 
bank towards carrying on an enterprise in which he was hin- 
self interested. And that by so doing he violated the well es- 
tablished rule of law already referred to,“ that no one having 
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“ duties of a fiduciary character to discharge shall be allowed 
“to enter into engagements in which he has or can have a 
“ personal interest conflicting, or which possibly may conflict 
“ with the interests of those he is bound to protect.” (1) As is 
“ well observed by Paley, “ with whatever fairness an agent 
“may deal between himself and his employer, yet he is no 
“ longer that which his services require and his principal sup- 
“ poses and retains him to be; he acts not as an agent but as 
“an umpire.” The case cited by the learned counsel for Appel- 
lanta from the Jurist for 1855, No. 131, and which it so 
happens was argued and decided whilst the transactions which 
now occupy our attention were being carried on, viz.,in June, 
1854, is a good exemplification of the rule of law to which I 
have adverted. In that case Defendant, Campbell, was ap- 
pointed manager of a bank in London, with permission to carry 
on his separate trade as a merchant. In that character, he dealt 
with the bank of which he was manager on the terms usual 
between bankers and theirs customers, and one of the points 
decided was that as manager of the bank “ he was not entitled 
to grant himself “ the same accommodation, in respect of his se- 
“ parate trade, which he might obtain from an independant 
“ banker, and that in order to sustain any such transaction, it 
“ would have been necessary for the manager to show that he 
“ had brought the whole circumstances, most fairly and truly, 
“ before the directors, and that it was not enough for him to 
“ show that he had not concealed anything.” In the course of 
the argument, Mr. Cairns (probably the present Sir Hugh 
Cairns) asked : “ Whether it was to be considered that his client, 
“ the manager, was not to have the same accommodation at his 
“ own bank which he might have got in any other bank of 
“ which he was the usual customer;” and Sir Page Wood, 
certainly one of the most distinguished of the judges of our 
time, at once replied ; “I think that is, in fact, the whole 
“ question, and that it must be distinctly answered in the ne- 
“ gative.” The learned vice-chancellor added : “ As far as or- 
dinary business goes he might, but as soon as there was any 
dealings with the banker, which required consideration, the 
manager was incapable of giving the question the conside- 
ration which he ought, and 1t was impossible for him to have 
any accommodation at all, without at any rate, laying it most 
fully and fairly before the local committee.” The case in the 
Jurist, it may be observed, was in one important respect more 
favorable to the manager than the present case, because in 
that case, as the vice-chancellor observed, there had been no 


(1) Vide opinion of Lord Cranworth in Aberdeen Railway vs. Blake, 23 
Law Times, p. 315. 
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concealment on the part of the manager as all the items were 
entered in the books, whereas in the present case, the con- 
nection of Defendant with the Princess Royal was kept se- 
cret. It may be thought that the rule of law to which I have 
adverted is so perfectly obvious as to render quite unnecessary 
the observations I have made respecting it. But, however plain 
it may be, I have, in the course of my own experience, known 
several cases in which it was violated by men of education 
and intelligence, without, as I believe, their being fully aware 
that they were doing anything that was contrary to law or | 
inconsistent with morality ; but I may add that every viola- 
tion of the rule, within my knowledge, resulted in disastrous 
consequences to both principal and agent. Almost all our 
banks, railways, gas, mining and telegraph companies are 
joint stock concerns, conducted by officers known as mana- 
gers and cashiers; and it is of great importance, not only to 
the parties interested in those companies, but to the commu- 
nity at large, that the managers oF such institutions, should 
be aware that they cannot legally, or with impunity, under 
any pretext whatever, enter into engagements which may, 
even by possibility, give them a personal interest conflicting 
with those of their employers; and it is also of importance 
that the directors of such companies should be aware that 
they cannot, with a knowledge of the facts, allow such con- 
duct to pass unpunished, without subjecting themselves to 
grave responsibility to their principals. Returning, I may 
almost say, from this digression which I should hardly have 
deemed necessary, had it not been that acts which I deem 
plainly wrong, have (from an excess of zeal quite excusable) 
been Defended as justifiable, I need hardly add that if any 
part of the sum of £1,100 advanced by Defendant, to assist 
in the payment of the Princess Royal, had been lost to the 
oank, I could not have hesitated to hold Defendant personally 
liable ; but, fortunately for him that sum was afterwards duly 
paid. The next document to which Appellants refer, as corro- 
borating the statement of Wilson, is the letter dated the 13th 
January, 1855, of which the original was delivered to Brad- 
shaw by Bignell, notary public. Wilson, in his deposition, 
has sworn that the two drafts of £1,250 each, upon Pindsay, 
were, drawn to facilitate the payment of the boats. And 
Appellants rely upon the letter delivered by Bignell as strong- 
ly corroborating Wilson’s statement. The learned Counsel for 
Respondent, on the other hand, treated that letter as being of 
little or no importance. I do not regard it exactly as it is 
viewed by either of the parties. But though I am not pre- 
pared to give it the effect attributed to it by the bank, I 
nevertheless think it a very significant piece of evidence. It is 
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as follows : “ Quebec, 13th January, 1855. DEAR Sir, Having 
repeatedly asked you to put certain sums of money to my 
credit, which you promised to do, but which has not yet been 
done, I am therefore compelled to call on you formally to put 
the following to my credit, so as the two drafts on Lindsay 
may be given up to me. Ist A deposit I made of £725. 
2nd An account rendered to you for coals, &c., £48 6s. 3d. 
3rd The sum of £200, the balance on second last instalment 
paid to you on my account by F. Baby, on account of steamer 
Admiral, only £800 having been put to my credit out of a 
check of £1,000. 4th The sum of £1,000 the last instalment on 
the steamer Admiral, paid to you on my account by F. Baby, 
that has not been put to my credit yet, which ought to have 
been, as all the four instalments are. 5th To immediately © 
retire my note for £500, drawn by me in my own favor, and 
payable on the first of July last, and no credit or considera- 
tion given therefore, but solely for your accommodation. I have 
also to notify you that the two steamers Admiral and Prin- 
cess Royal, bought on joint account, shew a balance against 
you to Ist instant, of £1.800, not including £2,200, still to 
pay on the latter, of which you are aware. You will please 
therefore put the said sum of £1,800, also to credit, and a 
detailed statement will be given to you. I have, in conclusion, 
to request your immediate attention to this matter, otherwise 
I will hold you liable, in your capacity of cashier, as well as 
holding you personally responsible for all loss or damage I 
may have sustained in the premises. Yours truly, (signed,) J. 
WILson. Jas. F. BRADSHAW, Esq., cashier Bank of Upper 
Canada.” The Defendant, strange to say, does not seem to 
have taken any notice of the fetter thus delivered to him. 
And yet it seems to me morally certain that if Defendant 
had not, at one time, been interested in the steamboats there- 
in mentioned, and if he had not felt it necessary to keep that 
interest as secret as possible, he could not have failed to close 
the doors of the bank upon Wilson, and to have handed his 
account, which was then considerably overdrawn, and all his 
running paper, to the solicitor of the bank for settlement. But 
however important the letter in question may be in some res- 

, I do not think its bearing upon the Lindsay draft is 
such as the Appellants are inclined to attribute to it. Wilson, 
(it may be incidentally remarked) speaks in it of the interest 
of Defendant in the steamer Princess Royal as still existing, 
although according to the release, it had been put an end to 
more ‘than three months previously. And I do not find one 
word in the letter in question confirmatory of Wilson's state- 
ment that the Lindsay drafts were drawn to facilitate the 
payments for the Princess Royal, or confirmatory of his 
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other statement that the Defendant, when the release was 
given, undertook, if the loss on the boats turned to be heavy, 
to relieve Wilson in some way from the Lindsay drafts. I 
have looked in vain through the record for any other evidence 
tending to confirm the statement of Wilson, that the Lindsay 
drafts were discounted to facilitate the payment of the Prin- 
cess Royal. On the contrary, it seems to me established that 
the payments on account of the Princess Royal were not in 
any way connected with the discounting of the Lindsay 
drafts. That vessel was paid for by the draft of £1,100 fur- 
nished by Defendant, about which so much has already been 
said, and by the four notes of Jeffery, Noad & Co., each for 
£1,100. And Jeffery, in answer to the question: “ whether 
“these drafts were drawn to facilitate the payment of the 
“ Princess Royal, and whether the drafts were or could have 
“been made to make up any money which had been with- 
“ drawn from the business of Wilson to pay for the Princess 
“ Royal,” answered: “ I know nothing about these drafts. | 
“ have already stated that we have paid the four notes which 
“were given for the Princess Royal. I never to my know- 
“ledge got any of the procceds of the drafts.” As to this 
part of Plaintiffs’ demand, I shall add merely that, accord- 
ing to the evidence, the discounting of the Lindsay drafts 
was a legitimute banking transaction, and that I sec no 
reason for supposing that the Defendant would have refus- 
ed to discount them, even if the Princess Royal had never 
been built. I therefore have no hesitation in rejecting the 
demand of Plaintiffs, in so far as regards the Lindsay drafts 
of £2,500.. In considering the claim of Appellants for the 
other amounts alleged to have been advanced to Wilson, 
that is to say, for the amount of McDonald and Logan 
drafts and check, and the amount of the notes of Russell, 
Chalmers and McGie, and in fine, the amount of Wilson's 
overdrawn account, it is proper to bear in mind that the 
release from Wilson to Bradshaw bears date in September, 
1854, and that none of the advances now under consideration 
were made until about nine months after the date of that 
release. There is no reason to suppose that after the release, 
Defendant again became interested in steamboat property 
with Wilson, and it is impossible to believe that he could 
have done so, after the receipt of the notarial letter of 
January, 1855, which was delivered four months before the 
date of the first of the advances in question. There is, there- 
fore, nothing in the dates of those advances tending to shew 
that they were made for the carrying on of any enterprise in 
which Defendant had a personal interest with Wilson. The 
complaint of Plaintiffs, it is also to be borne in mind, is not 
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that the Defendant discounted paper, which he ought not to 
have discounted, in consequence of the want of credit and 
commercial standing of the parties to the paper. Had that 
been the complaint, it would have been necessary to have 
alleged that the credit and standing of each of the parties to 
the paper was not sufficient to justify Defendant in discount- 
ing it, which has not been done. The Appellants had been led 
to believe and have alleged in their declaration that: “The 
“ Defendant intending and contriving to promote his own 
“ private benefit and advantage, at the expense of his employ- 
“ ers, embarked into commercial and other speculations and 
“ adventures, and used and applied the funds, notes and 
“ moneys of the said Plaintiffs, then in his charge as such 
“ manager, in and about such speculations and adventures.” 
Their printed factum repeats this complaint, they say : “ What 
they endeavoured to impress upon the Court below was, that 
Defendant, in the particular instances specified in their decla- 
ration, had abused their confidence, had embarked their 
moneys in matters in which he had a personal interest, and 
in so doing had committed acts wholly prohibited by law to 
& person occupying the position in which he stood in relation 
to them.” And with reference particularly to Mackay’s notes, 
they further maintain that, onder the circumstances disclosed, 
the Defendant could not legally have touched the best paper 
in the world. If he chose to do so, he did it entirely at his 
own risk and became the principal debtor. The question, 
therefore, which the issue presents, respecting the advances 
to Wilson, is not as to whether the paper discounted for him 
was such as the Defendant, as x bank manager, ought to have 
discounted ; but, simply as to whether that paper was dis- 
counted for the purposes or on account of any speculations or 
adventures in which he was personally interested. And after 
going over the whole of the proof with much care, I am of 
opinion, that the allegations of Plaintiffs in this respect have 
not been established, for except the statement of Wilson, I 
can find no evidence tending to connect any of the advances, 
now immediately under consideration, with the speculation 
respecting the purchase of the Princess Royal, in which De- 
fendant is proved to have been interested, or with the specu- 
lation respecting the purchase of the Admiral, in which, it is 
more than probable, he was interested. It may however be 
said that, although it does not appear the moneys sought to 
be recovered were actually advanced for any adventure in 
which Defendant was personally interested, yet, that it is 
certain, that he did acquire an interest with Wilson in the 
Princess Royal, and that it must be presumed from his 
silence, when he received the letter of the 13th January, 1855, 


268 RAPPORTS JUDICIAIRES REVISES 


from Bignell, that he felt himself in the power of Wilson, and 
that the extraordinary facilities afterwards afforded to Wil- 
son, must necessarily be attributed to the undue influence 
which he had acquired over Defendant. This view of the case 
struck me forcibly during the argument, and, even now, I am . 
not prepared to say that it is unfounded; but, upon an 
examination of the pleadings, I think, that, under the issue 
between the parties, it is not necessary for us to express any 
decided opinion in relation to it. And if it were necessary for 
us to do so, it would also be necessary for us, bearing in mind 
that Defendant does not appear to have been personally 
interested in those transactions, to consider whether the 
bank, by its long silence and by its numerous and extensive 
dealings with Wilson, since Bradshaw’s resignation, ought not 
to be held to have acyuiesced in them. There only remains 
one further item to be noticed, namely, the account claimed 
as a balance due on notes discounted for McKay, painter, 
$1615. With respect to this claim, I think it sufficient to ob- 
serve that the notes in question seem to have been discounted 
for McKay, in the usual course of trade, and that I cannot 
see anything irregular or improper in the transaction. More- 
over, the bank has compounded with McKay-for the amount 
due upon the notes, and therefore cannot now look to the 
Defendant, who, if he paid the notes, would have a right to 
exercise his recourse against McKay. Having 1 ow explained 
my views as to each of the claims advangéd by Plaintiffs, 
I may state, with reference to the whole ease what I have 
said in effect with respect to particular items, namely, that I 
see no reason for believing that Defendant in entering into 
the transactions in question had any intention to wrong his 
principals, but I cannot (consistently with my duty) make 
that stutement without adding that, whatever may have heen 
the Defendant's intentions, he acted improperly and illegally 
in acquiring secretly an interest in an enterprise carried on 
in the name of one of the customers of the bank with the aid 
of money furnished by the Defendant as bank manager; for 
by so doing, Defendant in effect lent part of the bank money 
to himself. That Defendant should have committed such an 
error is greatly to be regretted, for it is established, beyond 
the possibility of do1bt, thit Bradshaw, was a man of remark- 
able ability and tinancia' skill, and that he discharged his 
duties towards the bank, not only with untiring zeal and 
industry, but with great suczess. As to the costs, I woull 
allow Plaintiffs their costs in the Court below excepting the 
costs of engutte respecting which I: would order the parties 
to pay their own costs respectively. And I would also order 
the parties to pay their own costs respectively in this Court ; 
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for if Appellants succeed as to a part of their claim, they fail 
fur a much greater part. 

AYLWIN, Justice, dissents: Thinks. bank should have judg- 
ment for full amount demanded. 

“The Court, seeing that Bradshaw acted as cashier and 
manager of the Bank of Upper Canada from the year 
1851 until the yeur 1858, and that it was the duty 
of Bradshaw, considering the important and confidential 
character of his duties as bank manager, so to regulate 
his actions and conduct that his private interest as an 
individual and his duty as bank manager should not be 
in conflict, and more particularly that it was the duty of 
Bradshaw not to lend or advance the funds of his principals 
to himself, or to any company or association of which he was 
member, or in which he was personally interested. Seeing 
that Bradshaw during the year 1853, and while he was manager 
of the branch of the Bank of Upper Canada, at Quebec, ac- 

uired 10,273 shares in the Quebec and Lake Superior Mining 
jompany, and afterwards became one of the directors of that 
company. Seeing that Defendant, as manager of the bank, 
after he so became a shareholder in and one of the directors 
of the said company, made considerable advances from the 
moneys belonging to Plaintiffs, in his care, to the said Mining 
company, upon which advances there was due, at the time of 
the institution of this action, and there is still due, $2276.72, 
Seeing that when the said advances were so made by Defen- 
dant, as such manager, to the suid Mining Company, their 
affairs, to the knowledge of Defendant, were not in a prosper- 
ous state; that after the advances were so made, Defendant 
did not use due diligence to cause the same to be repaid to 
Plaintiffs; and that while the said balance was due by the 
said Mining Company to the bank, he, individually, was in- 
debted to the said Mining Company to the extent of £608 8, 
for instalments due upon shares held by him in the said Min- 
ing Company, and that Defendant, individually, received from 
the said Mining Company indulgence for several years with 
respect to the payment of the said sum while he, as bank 
manager, gave the Mining Company indulgence with respect 
to the payment of the said balance of £569 3 7, so due by the 
Mining Company to the bank. And considering that Defen- 
dant, as bank manager, could not legally lend the money of 
the bank, intrusted to his care, to the Mining Company, in 
which he was so a stockholder to a large extent, and interest- 
ed as aforesuid, as he thereby created in himself an interest 
in conflict with his duty, which is contrary to the policy of 
the law. And considering that the pretension on the part of 
Defendant that Plaintitis, by reason of their not having ob- 


270 RAPPORTS JUDICIAIRES REVISES 


jected to the making of the said advances when made known 
to them, must be deemed to have acquiesced in and sanctioned 
the making of the said advances, cannot be maintained, inas- 
much as the board of directors of the bank do not appear to 
have known, until a short time before the institution of the 
present action, that Defendant, who, as bank manager, made 
the advances, was himself a holder of stock, to a large extent, 
in the Mining Company to which the advances were so made, 
and himself indebted to the Mining Company as aforesaid. 
And considering that by reason of the premises, Plaintiffs 
have a right to hold Defendant personally liable to them for 
the balance so remaining due upon the said advances, and 
therefore that, in the judgment of the Court below, dismissing 
the demand of Plaintiffs for the said sum of £569 3 7, there is 
error, doth, in consequence, reverse the judgment, rendered 
by the Superior Court at Quebec, on the fifth day of Sep- 
tember, 1864. And proceeding to render the judgment, which 
the said Court below ought to have rendered as regards the 
said balance doth. condemn Defendants reprenant l'instance, 
to wit: Myrrha-Turner Lewis, in her capacity of tutrix of 
Julia-Alice Bradshaw, Florence-Margaret Bradshaw and Ro- 
bert-Connor Bradshaw, three of the minor children issue of 
her marriage with the late James-Foster Bradshaw, and 
James-Lewis Bradshaw, Mary-Sophia Bradshaw, Emma-Ca- 
therine Bradshaw, three of the children and representatives 
of the late James-Foster Bradshaw, and Myrrha-Harriet 
Bradshaw, one of the children and representat: ve of the late 
James-Foster Bradshaw, and Francis. William-Gowen Austin, 
her husband, as representing the late James-Foster Bradshaw, 
to pay to Plaintiffs, the said sum of £56937 with interest 
from the fourteenth day of February, 1859, until paid, and 
it is ordered and adjuged, that the said sum of £569 37 with 
interest from the 14th February, 1859, shall be paid by De- 
fendants par reprise d'instance, in the following proportion, 
that is to say : The court doth condemn Myrrha-Turner 
Lewis, in her capacity as tutrix to Julia-Alice Bradshaw, 
Florence-Margaret Bradshaw and Robert-Connor Bradshaw, 
to pay three sevenths of the said sum with interest as afore- 
said ; and doth condemn Jaines-Lewis Bradshaw, Mary-So- 
phia Bradshaw and Emma-Catherine Bradshaw, as three of 
the heirs and representatives of the late James-Foster Brad- 
shaw, each to pay one seventh of the said sum, and interest 
as aforesaid, to Plaintiffs, and doth condemn Myrrha-Harriet 
Bradshaw, one of the heirs of the late James-Foster Bradshaw 
and Francis-William-Gowen Austin, her husband, jointly 
to pay another one seventh of the said sum with in- 
terest as aforesaid; and doth condemn Defendants par 
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reprise d'instance, jointly to pay to Plaintiffs their costs of 
suit in the Court below, except the costs of enquefe ; and as 
to the costs of enquéte, it is ordered that the parties shall 
pay their own costs respectively. And proceeding to adjudi- 
cate upon the claim of Plaintiffs, for the amount due by the 
Canada Grand Trunk Telegraph Association, to wit: The 
sum of $1506,33. Considering that from the whole of the 
evidence adduced it may reasonably be presumed that the 
“ object which induced Defendant to acquire the small 
number of shares, which he did acquire in the company, 
was to secure for the bank the account of the company, and 
not the expectation of any profit that could result ‘to him 
from the small interest which he so acquired in the company, 
doth in consequence dismiss the demand of Plaintiffs, for the 
said sum. And as regards the claim of Plaintiffs, against De- 
fendant, on account of advances by him made from the moneys 
of the bank to John Wilson. Seeing that according to the issue 
raised the question to be determined, in relation to the last 
mentioned moneys, is this, were the advances to Wilson made 
on account or for the purpose of speculation or advances in 
which Defendant was personally interested. And considering 
that, although it is clearly established that Defendant, in the 
year 1854, and while he was so in the employ of Plaintiffs as 
manager of the branch of their bank at Quebec, was jointly 
interested with Wilson, in the purchase of the steamer Prin- 
cess Royal, and although it is «also clearly established that 
Defendant improperly and illegally advanced at least £1100, 
belonging to the bank to Wilson, to assist in paying for the 
steamer Princess Royal, in which Defendant was jointly in- 
terested with Wilson, yet’ that Defendant cannot, under the 
issue raised, be held liable for any of the advances so made 
by Defendant to Wilson, because the sum of £1100, which 
was so advanced to assist in paying for the steamer Princess 
Royal, has been subsequently repaid to the bank, and is not 
one of the sums claimed ; and because the other sums claimed, 
as having been advanced to Wilson, do not appear to have 
been so advanced on account of any speculation or adventure 
in which Defendant was personally interested ; doth, in con- 
sequence, dismiss the demand of Plaintiffs against Defendant © 
for the sums of money belonging to Plaintiffs advanced b 

Defendant to Wilson. And as regards the sum of $1615 claim- 
ed by Plaintiffs on the balance due on notes discounted by 
Defendant for William MacKay. Considering that the last 
mentioned notes appear to have been discounted in the usual 
course of business, and that it does not appear that the last 
mentioned notes were discounted on account or for the pur- 
poses of any speculation or adventure in which Defendant 
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was personally interested: The Court doth dismiss the action 
of Plaintiffs in so far as regards the said sum. And the Court, 
considering that Plaintiff have failed to prove the material 
allegations of their declaration, excepting to the extent here- 
intofore mentioned, doth dismiss the demand of Plaintiffs for 
all the sums demanded by them, excepting the said sum of 
£569 37, with interest and costs as aforesaid, which Defen- 
dants reprenant l'instance are hereinbefore condemned to 
pay to Plaintiffs. And the Court doth declare the attachment 
and seizures inade, under the writ of saisie-arrét and writ of 
suisie-arret simple, therein issued, good and valid to the 
extent of the judgment in debt, interest and costs hereby ren- 
dered against Defendants en reprise d’instunce. Dissentiente 
the Honorable Mr. Justice Aylwin, from so much of the judg- 
ment as dismisses the demand respecting the claim as to John 
Wilson, as to the Canada Grand Trunk Telegraph Company, 
and as to William Mackay. 

The present appeal was brought by the Appellants to 
reverse the judgment of the Court of Queen's Bench. 

The appeal was argued at great length by Mr. C. G. Hott, 
Q. C., of the Lower Canada Bar, and Mr. WaTKIN WILLIAMS, 
on behalf of the Appellants, and Sir R. PALMER, Q. C., and 
Mr. Henry M. Bompas, for the Respondents. 

The case depended for the most part and was ultimately 
decided upon the effect of the evidence taken in the cause. 
This, as before stated, was extensive and voluminous; the 
points important to the decision of the case are, however, sv 
fully stated by their Lordships in their judgment, that it has 
not been thought requisite to set them out more in detail 
than has already been done. The contention of the Appellants 
was that the sui awarded as advanced by Bradshaw to the 
Lake Superior Mining Company was in the nature of damages, 
and ought to have included interest, in addition to the sum 
awarded ; that the judgment both of the Superior Court and 
the Court of Queen’s Bench was erroneous in law. That there 
was a clear breach of duty made out against Bradshaw in 
respect of each and every one of the charges made against 
him ; and that the inferences drawn by the Courts below 
were manifestly contrary to the weight of evidence. They 
cited and relied on The Aberdeen Raitway Company vs. 
Blakie (1); Ex purte Lacey (2); Ex parte Bennett (3); Ex 
parte James (4); Story’s Comms. on Equity, p. 304-311: 
Story on Agency, Ch. vu, p. 240 ; Ciril Code of Lower Canudu, 
Tit. “ Mandat,” Ch. 11, Arts. 1709-1714; Domenget, du Man- 


(1) 1 Macq. Se. Ap., 461. (2) 6 Ves., 626-28. 
(3) 10 Ves., 394. (4) 8 Ves., 344. 
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dat de la Commission et la Question d’ Affaires, vol. 1, pp. 197, 
248, 268-278. The Respondent's Counsel, on the other hand, 
relying on the effect of the evidence and the judgment of 
both Courts below, insisted that it was amply proved that the 
moneys alleged to have been misappropriated by Bradshaw, 
were clearly advanced by him in the ordinary course of busi- 
ness, and within the scope of his authority as manager of the 
Appellants’ bank; that the Appellants ratified the acts of which 
they were complaining and that they failed to show that they 
had sustained any damage. They examined and commented on 
the authorities cited by the Appellants, which they contended 
did not establish the position contented for. 

Lorp Cairns: Their Lordships, having heard the able and 
elaborate argument addressed to them at the Bar in this ap- 
peal, and having had the opportunity of examining the care- 
ful judgments which have been delivered by the Supérior 
Court and the Court of Queen’s Bench of Lower Canada, are 
prepared to state the reasons upon which they will humbly 
report their opinion to Her Majesty. On the first question 
raised on behalf of the Appellants their Lordships have not 
heard the Respondent's Counsel. This question relates to the 
claim arising out of the moneys of the bank advanced by 
Bradshaw to the Quebec and Lake Superior Mining Company. 
The Court of Queen’s Bench of Lower Canada have awarded 
to the Appellants a specific sum in r-spect of that claim, 
namely, a sum equal to the balance due to the Bank from the 
Mining Company on the bankiny account of the latter, but 
the Appellants contend that in addition to the sum awarded 
to them, a sum in respect of interest from the time when the 
account of the Lake Superior Mining Company was closed 
up to the time of the action brought, should also be awarded. 
Now this specific claim for interest was not made distinctly 
in the Court below, nor is it made at all upon the case of the 
Appellants before their Lordships. Their Lordships, notwith- 
standing, have considered the argument in support of the 
claim and they are of upinion that the claim is founded upon 
a fallacy. It may well be that in an action founded upon con- 
tract in respect of the dealings between the bank and its cus- 
tomer, The Lake Superior Mining Company, there would have 
been a claim by virtue of contract upon one side or the other 
for interest. But the present claim is not founded on contract: 
it is a claim by the bank against its own agent for damages 
in respect of a loss said to have accrued through his conduct. 
Their Lordships might have entertained some doubts, if the 
question had been brought before them, whether the bank 
was entitled to the sun which actually was awarded, the 
balance, namely, of the account of the Lake Superior Mining 
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Company, and whether the proper measure of damages might 
not rather have been the sum of £500 advanced by the 
manager to the Lake Superior Mining Company, in which he 
was a shareholder and a director, minus any repayment on 
account of that sum to the bank. That question, however, 1s 
not before their Lordships, and upon the question which is 
before them, their Lordships are not prepared to depart from 
or to increase the amount of damages awarded by the Court 
below. It would in any case require clear proof that the Court 
below had proceeded upon a principle entirely erroneous, to 
induce their Lordships upon a question of damages, to alter 
the amount awarded. Their Lordships are not prepared to say 
that the Court below ought to have gone beyond the sum 
which they have awarded here in respect to the damages 
which are claimed. The next point argued was the claim 
arising upon the account of the Canada Grand Trunk Tele- 
graph Company. The nature of that claim is this: It appears 
that Bradshaw, the manager of the Appellant’s bauk, was a 
shareholder to the amount of £100 in an incorporated Com- 
pany called the Grand Trunk Telegraph Company. He was 
also one of the directors of that company. It is stated in the 
evidence that he was not a managing director, and took little 
or no part in the management of the company. The head 
office of the Telegraph Company was at Toronto. Several of 
the shareholders lived in and about Quebec. Calls were pay- 
able upon the shares of the company, and the branch of the 
bank of the Appellants at Quchec was made the agent for the 
purpose of collecting those calls. Schedules of the calls were 
sent down, and printed receipts, already signed, to be handed 
to the shareholders as they paid their calls. Payments were 
made running over a great number of months, in respect of 
the first, and second and third calls, and, from time to time, 
drafts or chéques were drawn by the Telegraph Company 
upon the bank at Quebec in respect of the moneys received 
by the bank. While the calls were thus coming in, and while 
the habit of business was as described, a draft or chèque was 
drawn by the Telegraph Company for £500, and that draft 
was paid and the payment of that draft caused the account 
to be, for the time being, overdrawn. If the calls had continued 
to be paid as they had ‘been, in course of payment the amount 
by which the account was overdrawn would have been liqui- 
dated ; hut owing to some suspension in the works of the 
Telegraph Company, the shareholders declined to continue to 

ay their calls. and the account remained overdrawn. It is 
stated that the shareholders, or most of them, are solvent and 
that their calls might still be recovered. Now, it is alleged 
that by reason of the interest of Bradshaw as a shareholder 
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and director of the company, it was beyond his power and 
authority to have allowed the account to become overdrawn 
by payment of this note for £500. It is said either that he 
should have given no accommodation to the company, or, at 
nil events, that before doing so he should have told the bank 
that he was interested in the company, a fact which it is 
alleged the bank did not know. And it is contended that he 
should be made liable for the deficiency upon this account. 
Their Lordships are desirous in no way to qualify or to 
abridge the doctrine of law prevailing in almost all systems 
of jurisprudence, that any one standing in the position of an 
agent cannot be allowed to put his duty in conflict with his 
interests, and they are certainly not prepared to rest the ap- 
plication of the doctrine on the amount of the interest, adverse 
to that of his employer, which the agent may be supposed 
to have. But it is to be observed that in the present case the 
dealings between the bank and their customer were dealings 
in which the customer was not Bradshaw, but an incorporated 
company, Bradshaw being a shareholder in that company, 
distinct in point of law from the company iteelf. It is also to 
be observed - that Bradshaw had been appointed to manage 
the business of the bank in the midst of a community con- 
sisting of individuals and of incorporated trading companies 
similar to the Telegraph Company,in which companies Brad- 
shaw might or might not hold shares. Now, their Lordships 
entertain no doubt, that if any case of bad faith or fraud were 
shown to occur in dealings between the manager and corpo- 
rations in which he was a shareholder, dealings of that kind 
could not be supported. But their Lordships think that the — 
just conclusion to be drawn from the facts, and from the 
course of business in the present case, is, that it. was within 
the power of Bradshaw, as manager of this bank, to deal in 
the ordinary and proper course of banking business, not 
merely with the individuals, but also with the trading corpo- 
rations of the place in which he was placed as manager, and 
to deal in that way with the trading corporations, even al- 
though he himself might hold shares in any one of them. And 
if that be the true view of the position and authority of Brad- 
shaw, it cannot, their Lordships think, be denied that the ad- 
vance made to the Telegraph Company upon the account that 
1 have described, was entirely a legitimate act in the course 
of the ordinary business of the bank. Their Lordships, there- 
fore, preserving entirely intact the general rule as to the con- 
duct and duty of agents, are not prepared to hold that Brad- 
shaw exceeded his power or authority in dealing with the 
Telegraph Company in the way that has been described. The 
next and largest question in the case is with reference to the 
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dealings in the account of Mr. Wilson. The first of those 
dealings in respect of which the judgment of the Court below 
has been impugned, is as to the drafts which have been called 
in course of the argument, the “ Lindsay drafts.” Those drafts 
were two in number ; they were drafts drawn by Wilson up- 
on his agent, Lindsay ; Wilson trading at Quebec, his agent, 
Lindsay, at Montreal ; and were drafts in respect of real trans- 
actions, for Lindsay was receiving, from time to time, moneys 
of Wilson which it was the object of Wilson to have the be- 
nefit of at Quebec ; they were discounted by Bradshaw, as the 
manager of the bunk, and discounted for Wilson. At the time 
of the discount of these drafts the evidence shows that Wilson 
enjoyed unblemished and undiminished credit in the mer- 
cantile community of Quebec, and that he was a person who 
had been, and who continued to be, in a very extensive busi- 
ness. Now, it was stated on behalf of the Appellants, very 
fairly, in their argument, that so far as vicissitudes of trade 
were concerned, and so far even as any error of judgment 
might be imputed to Bradshaw, they did not desire upon 
those grounds to challenge his acts and conduct. But it was 
said that these drafts upon Lindsay were drafts which in 
some way had been used or had been intended to facilitate the 
purchase of a ship called the “ Princess Royal ;” that in that 
ship Wilson and Bradshaw, the Respondent, were jointly in- 
terested ; and that, therefore, in discounting these drafts 
Bradshaw, the Respondent, was virtually providing, by means 
of the funds of his employers, facilities for his own specula- 
tion in conjunction with Wilson. This mnst depend upon the 
evidence in the case, and their Lordships can find no evidence 
whatever in any way connecting these drafts with the * Prin- 
cess Royal,” her purchase, or her employment, except the 
stutement occurring in the evidence of Wilson himself, where 
he says, with regard to these two drafts on Lindsay, that 
they have been drawn to facilitate the payment of the “ Prin- 
cess Royal,” and of another boat to which he refers. There is 
not in the facts, which are otherwise proved, as to the pay- 
ments for the “Princess Royal,” anything which supports, and 
there is much which is at variance with this statement of Wil- 
son ; and their Lordships, with regard to the testimony of Wil- 
son, are obliged to assent to the view taken by both branches of 
Court in the Colony, that upon any question in this case de- 
pending upon the unsupported testimony of Wilson, that tes- 
timony cannot be relied upon. Their Lordships also are obliged 
to observe that it having been in the power of the Appellants 
to examine Bradshaw while he was yet alive, and Bradshaw 
having been, as was stated to us, called upon a subpoena, but 
not examined, their Lordships would be slow upon any charge 
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against the conduct of Bradshaw's depending upon the un- 
supported testimony of one witness, to hold that charge proved 
in x case where no opportunity had been given to Bradshaw, 
the Respondent, to explain or to deny the charge. Their Lord- 
ships, therefore, the evidence failing entirely to connect the 
drafts of Lindsay with any dealings in which Bradshaw was 
personally interested, are of opinion, that the discount of 
those drafts was merely an ordinary banking transaction in 
the course of the business of which Bradshaw was manager, 
and that no claim can be made against him in respect of that 
discount. The next point urged on behalf of the Appellants 
was a claim in respect of a draft for £1,100, the draft which 
bas been termed in the argument the “ Wenham draft,” the 
proceeds of which upon discount were carried to the account 
of Wilson, and were applied by Wilson in part payment of the 
price of the “ Princess Royal,” in which, as has been already 
stated, Wilson and Bradshaw had some joint interest. Now, if 
it were shown that Bradshaw was aware of the purpose for 
which this draft was drawn and discounted, and if, further, 
any loss had accrued to the bank in respect of the discount 
of this draft, their Lordships can see that a claim might have 
been made against Bradshaw in respect of that loss. But their 
Lordships find that on the one hand no evidence has been 
given that Bradshaw was aware of the purpose for which this 
draft was to be applied, and on the other hand (and this alone 
would be sufficient for the opinion which their Lordships. 
have formed) the sum credited to Wilson on accuunt in respect 
of this draft was almost immediately, or very shortly after- 
wards, paid and satistied by the ordinary appropriation of the 
payments in upon the other side of the account of Wilson and 
the bank. No loss, therefore, can be said to have uccrued to 
the bank in respect of this sum. The next item referred to by 
the Appellants is the McDonald and Logan notes and chéque 
of the 23rd of July, the Ist of August, and the 9th of June, 
1855, respectively. Here again, so far as these notes and 
chèque were discounted and cashed upon the faith of the 
names upon them, their Lordships are of opinion that the 
transaction was one of an ordinary and proper character ; 
Wilson being, as has been already stated, in large business 
and full credit: McDonald and Logan being also in credit and 
business at that time. And the observations which have been 
made with reference to the “ Lindsay drafts” apply also to 
the paper of McDonald and Logan. If it were shown that 
there was any connection between the discount of this paper 
and any transaction in which Bradshaw was personally in- 
terested, and loss had accrued, a claim might have been made 
against Bradshaw ; but no evidence has been adduced which 
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satisfies their Lordships, or raises in their Lordships’ minds 
any suspicion, that the discount of this paper was connected 
with any such transaction. The argument, in point of fact, as 
to these items at last reserved itself into this, that there must 
be a presumption that Bradshaw, the manager of the bank, 
was in some inanner in the power of Wilson, from the cir- 
cumstance that a notarial letter addressed to him by Wilson, 
subsequent to the date of these drafts, insisting that Brad- 
shaw was still under liability to him in respect to joint trans- 
actions, must be accepted as proof of the statements in that 
letter. Their Lordships are of opinion that to draw sucha 
presumption from such a letter would be much too violent; 
and the more so, because no evidence has been adduced to 
show that, in point of fact, the statements in that letter were 
not repudiated, or were not objected to,on the part of Brad- 
shaw. The last and remaining item is in respect of the sum 
appearing to the debit of Wilson upon the statement of his 
account with the Bank at the close of the management of 
Bradshaw. That account was overdrawn. It had become over- 
drawn by reason of an advance of £500 by Bradshaw to 
Wilson. The circumstances under which that advance took 
place are fully detailed in the evidence of Mr. Ross, the legal 
adviser at that time of the bank. Mr. Ross states that certain 
security was, under his advice, taken at that time from Wilson 
to the bank; that one of the terms of the arrangement with 
reference to the security was that the Respondent should, on 
the part of the bank, advance the sum of £500. Mr. Ross 
states that he was of opinion that that was a wise and judi- 
cious arrangement ; that it was made under his sanction ; and 
that he approved of it at the time the arr¢ngement was made. 
There is no suggestion that at that time Bradshaw had any 
personal interest in any dealings with which Wilson was con- 
cerned. Their Lordships see no reason to think that this was 
otherwise than a prudent and legitimate advance made by 
Bradshaw for the benefit of Wilson. Upon the whole, their 
Lordships think that the case of the Appellants has entirely 
failed, and they will humbly recommend Her Majesty to dis- 
miss the appeal with costs. (16 D. T. B.C.,p.3;17 D. T. B. 
C., p. 273, et 4 Moore’s P. C. Rep., N. S., p. 406.) 
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ARBITRAGE, 
Cracurr Court, Montreal, 30th September, 1864. 


Coram LORANGER, J 


CHAPMAN vs. HODGSON. 


Held : That an award of arbitrateurs et amiables oompositeurs not signi- 
fied to the parties interested until after the delay limited by the com- 
pronvis for the rendering of the award, is null and void, notwithstanding 
such award may have been rendered within the prescribed time, (1) 


This was an action to recover from Defendant the sum of 
$114.60, being the amount alleged to have been awarded by 
arbitrateurs et amiables compositeurs. The compromis re- 
quired that the award should be rendered not later than the 
15th of May, 1863. Within the delay named, the award was 
deposited with the notary before whom the compromis had 
heen executed, but it was not signified to Defendant until the 
3rd day of June, 1863. The Defendant pleaded that the award 
was null, inasmuch as it wholly failed to allege that the par- 
ties concerned were either heard or even notified to appear 
and be heard before the arbitrators, and because the award 
was not pronounced to the parties and specially to Defendant, 
one of them, nor in any way legally signified within the delay 
specified in the compromis. 

BETHUNE, Q. C., for Defendant, relied at the argument on 
the following authorities: 1. Bornier (on Art. 7 of 26 Tit. of 
Ord. of 1667) p. 235 ; Jousse, Traité de la Justice, 2 Vol., pp. 
706, 710, 711 ; Guyot, Vo. Arbitrage, pp. 547, 548; Nouv. Den, 
Vo. Arbitrage, No. 10, p. 244 ; Blanchet et wx. vs. Oharron. (2) 

JUDAH, THOS., for Plaintiff, contended that the authorities 
cited had reference only to sentences arbitrales properly so 
called, and not to the awards of mere amiables compositewrs, 
and that Plaintiff was entitled to his judgment. . 

Per Curiam: “ Considérant que la sentence arbitrale, sur 
laquelle repose la demande, n’a pas été rendue et signifiée 
dans le temps voulu par le compromis, et que, de ce défaut, 
résulte la nullité de ladite sentence, que, partant, le Deman- 
deur n'a pas fait de preuve légale, l’a débouté et déboute 
d'icelle, avec dépens.” (9 J. p. 112.) 

THos. S. JUDAH, for Plaintiff. 

STRACHAN BETHUNE, Q. C., for Defendant. 


(1) V. art. 1352 OC. P. C. 
(2) Le défaut de signification de la sentence arbitrale en entraîne la nullité. 


(Blanchet et ux. vs. Charron, C. B. R., Montréal, 12 octobre 1842, V ALLIÈRES, 
J. en C., RoLLanp, J., GALE, J. et Day, J, 8 R. J. R. Q., p. 61). . 
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ATTORNEY'S FEES IN A SUIT PENDING. 
Court OF QUEEN’S BENCH, Montreal, March. 1865 
In appeal from the Circuit Court, District of Montreal. 


Coram, Dovat,C.J., AYLWIN, J., MEREDIrH, J., DRUMMOND, J. 
and MONDELET, A. J. 


ANNE JANE ATWELL, Defendant in Court below, Appellant, 
and DUNBAR Browne, Plaintiff in Court below, 
Respondent. 


Held: That an attorney at law has no right of action against his 
client for costs of a suit which is still pending. (1) 


This was an action commenced by auisie-arrét before judg- 
ment, in the Circuit Court, for $200, for professional services, 
disbursements, &c. The recapitulation of Respondent's (Plain- 
tiff in the Court below) detailed account against the Appellant 
is as follows: Taxed Bill, ex parte Dooley, &c. $105-88. Dis- 
bursements, $14.15. Additional fees $79.97. Total $200.00. 
The item of.“ disbursements” $14.15, and the item “ Addi- 
tional fees’ $79.97 were both in and about the case of ex parte 
Dooley, &c. According to the affidavit of Respondent himself, 
the case of ex parte Dooley, &c. was still pending when he 
instituted his action in the Court below to recover costs from 
Appellant. On the 30th December, 1863, the Honorable Mr. 
Justice Loranger gave judgment in the Court below, in favor 
of Plaintiff, for the sum of $190 and costs. The case was 
appealed and the judgment of the Court below was reversed. 

EREDITH, J., dissenting, said, that Plaintiff had been em- 
ployed to procure the removal of a tutor and sub-tutor in 
whom Defendant had no confidence. Part of Plaintiffs de- 
mand was a taxed bill of costs. The object of the proceedings 
was to secure a sum of money belonging to Defendant, and 
Appellant having come of age, this money had been secured. 
He thought Plaintiff was at least entitled to his bill of cests. 

DRUMMOND, J., also dissenting. said, that he fully concurred 
with Mr. Justice Meredith. The bill of costs was made up and 
taxed by the prothonotary. As a general rule, His Honor did 
not think the attorney of record was entitled to his costs till 
the case was disposed of in one way or other; but this was a 
peculiar case. Why should Plaintiff put his client to further 
costs, when the object had been attained ? 

DuvaL, C.J., said that, as a general rule, the attorney could 
not bring the action, for his costs, before the final judgment 


(1) V. art, 1720 et 1732 C. C., et 478 C. P. C. 
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was pronounced, unless the party thought proper to change 
his attorney. It was said that there was no use in obtaining 
final judgment in the suit in which the costs were incurred 
for the recovery of which Respondent brought his action. 
But Defendant in that suit would have been condemned to 
pay costs, and thus have obviated the necessity of demanding 
them of Appellant. (9 J., p. 155.) 

PERKINS and STEPHENS, for Appellant. 

C. J. DuNLop, for Respondent. 


REVIEW. 
Court oF REVIEW, Montreal, 30th June, 1865. 
Coram BADGLEY, J., BERTHELOT, J., Monk, A. J. 
JOHNSTON et al. vs. KELLY. 


Held: That a final judgment rendered by a judge dismissing a writ 
of attachment issued under the Insolvent Act of 1864, section 3rd, sub- 
section 6, is subject to review under the provisions of the act 27 and 28 
Vic., chap. 39, sec. 30. (1) , 


The estate and effects of Defendant having been attached 
by the sheriff of the district of Richelieu, and report of his 
proceedings having been made, Defendant fyled preliminary 
pleas à la forme against the insufficiency of the proceedings, 
and also a requ¢te containing the moyens de nullité ayuinst 
the proceedings. The parties having been heard upon the 
merits of such pleas and petition, the Superior Court, at Sorel, 
maintained the pretensions of Defendant, and dismissed the 
writ of attachment with costs. This judgment was rendered 
on the 19th April, 1865, and is as follows: “ La Cour, après 
“avoir entendu la plaidoirie contradictoire des parties sur le 
“ mérite de la requête du Défendeur à fin d'annuler le bref de 
“ saisie émané contre lui à la poursuite des Demandeurs ; 
“ considérant qu'il est de principe que les dispositions du 
“ droit commun non spécialement modifiées par la loi qui 
“ crée une législation exceptionnelle, demeurent en vigueur et 
“ doivent être observées, que, si la loi nouvelle, pour mettre à 
“ effet quelques dispositions qui dérogent au droit comraun, 
“a recours À un procédé judiciaire quelconque, ce procédé 
“doit être, hormis dérogation spéciale, revêtu des formes 
“ essentielles exigées par le droit commun et les ordonnances, 
“ & peine de nullité dans le cas où la loi a attaché cette peine 
“a l'inobservance des formalités, et que, sous prétexte de 
“ mettre à effet une intention présumée du législateur le juge 


(1) V. art. 494 C. P. C. 
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“ne peut fonder sur des inductions non éerites dans la loi, 
“la dispense des règles ainsi prescrites; considérant que le 
“ paragraphe six de la clause troisième de la loi eancernant 
“ la faillite,de mil huit cent soixante et quatre, en permettant, 
“en certains cas, l'émanation d’un bref de saisie contre les 
“ biens d'un débiteur insolvable et la saisie d'iceyx, n’a point 
‘“ dispensé cette saisie de formalités ordinaires, qu'au contraire 
“ il contient une disposition qui soumet telle saisie aux règles 
“ de procédure ordinaires suivies devant les Cours d’où elle 
“ est émanée, et qu'aux termes du droit commun et des or- 
“ donnances, pour être valable, une saisie quelconque doit être 
“ accompagnée d'un procès-verbal de l'officier saisissant, con- 
“ tenant, pur le menu, les effets saisis, et que, dans l'espèce ac- 
“ tuelle, le shérif qui a pratiqué la prétendue saisie de biens 
“du Défendeur ne l’a pas accompagné de semblable procès 
“ verbal; considérant que les règles de pratique fuites sous 
“ l'autorité de ladite loi, par dix des Honorables Juges de la 
“ Cour Supérieure du Bas-Canada, dont la douzième dispense 
“ (1) les shérifs d'accompagner leurs saisies de semblable pro- 
“ eds verbal, n'ont jamais été enrégistrées en ce district où elles 
“ne sont pas en force, et que, l’eussent-elles été, le dispositif 
“ de cette douzième règle excède les pouvoirs conférés aux- 
“ dits juges par ledit acte concernant la faillite, qui leur a 
“ donné le pouvoir de faire des règles de pratique pour régler 
“ la procédure à faire pour mettre à effet les dispositions de 
“ cet acte, et non pour en créer de nouvelles, et que, partant, 
“les Demandeurs ne pourraient invoquer l'autorité de ladite 
“ douzième règle pour réclamer la dispense du procès-verbal 
“en question, considérant, de plus, qu'en supposant que les 
“ règles de pratique et la douzième règle en particulier fussent 
“en force en ce district, elles exigent à peine de nullité que 
“le syndic ou gardien nommé pur le shérif produise le jour 
“du rapport de la saisie l'inventaire qui a été substitué au 
“ procès-verbal, ce qui n’a pas été fuit en la présente espèce ; 
“ cousidérant enfin qu'aux termes du douzième paragraphe de 
“ ladite clause troisième, le Défendeur avait le droit d’invo- 
“ quer la nullité de la saisie et de prétendre, en conséquence, 
“ lors de la production de la requête, que les biens n'étaient 
“ pas encore assujettis à la liquidation forcée. Maintenant la- 
“ dite requête, annulle et met au néant la saisie faite des biens 
“ du Défendeur dont elle lui donne main-levée, ainsi que de 


(1) The Rule of practice alluded to is the 21st and not the 12th and is as 
follows: ‘‘21. The sheriff to whom the writ of attachment shall be directed, 
‘ shall not be required to make any detailed inventory or pracés-verbal of 
‘ the effects or articles by him attached under such writ; but a full and 
‘ complete inventory of the Insolvent Estate so attached by the sheriff, shall 
‘ be made by the assignee or person who shall be placed in possession thereof 
‘‘ as guardian under such writ.” 
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“Ja garde conférée desdits biens à James Morgan, nommé au 
“ rapport du shérif, le tout avec dépens contre les Deman- 
“ deurs.” The Plaintiffs inscribed the cause for review before 
three judges in Montreal. The Defendant moved that the 
inscription be discharged, on the ground that the only case 
under the Insolvent Act of 1864, subject to such review, was 
the order of the judge upon the award of an assignee under 
section 7, of the Insolvent Act, and that no other order or 
judgment of a judge under the Insolvent Act could be 
reviewed or appealed froin. The reason urged in the motion 
is as follows: “ Parce que le jugement final rendu le 19 avril, 
“ 1865, en vertu de l'acte concernant la faillite, 1864, n’est pas 
“un des ordres ni jugements déclarés par ce dernier acte 
“ sujets à revision devant trois juges de la Cour Supérieure. 
“ Et qu'enfin aucunc telle revision de la cause et du jugement 
“ final n'est permise ni autorisée par la loi.” By the judgment 
of the Court of Review, this motion is rejected. with costs. 
(9 J., p. 156 et 1 L. CL. J, p. 64) 
SNOWDON and GUIRDNER, attorneys for Plaintiffs. 
PICHE, attorney fur Defendant. 


JUGEMENT DE DISTRIBUTION.—REVISION ET APPEL. 


BANC DE LA REINE, EN APPEL, Montréal, 7 décembre 1866. 


Présents: AYLWIN, MEREDITH, DRUMMOND, et BADGLEY, 
Juges, et POLETTE, Juge ad hoc. 


EASTERN TOWNSHIPS BANK, Appelants, et Pacavp, Intimé. 


Jugé: (par la Cour de Revision) lo. Que dans un ordre de distrihu- 
tion de deniers provenant de la vente d'immeubles, le Demandeur n’a 
pas de privilége pour ses frais d'action, non plus que pour frais d'une 
saisie-arrêt ; (1) 

20. Que l’ordre de distribution ne pouvait être r‘gulier qu’en faisant 
la proportion des frais que chaque immeuble vendu devait supporter; 

. Que la Cour pouvait procéder sur telle revision a faire la distribu- 
tion des deniers prélevés suns autres formalités. 

Jugé: (en appel) lo. Que le poursuivant la vente des immeubles a 
privilége pour frais de poursuite, tax.s comme dans une cause ex parte 
sans enquête : 

20. Qu'aucune collocation à l’ordre ne peut être homologuée, sans au 
préalable avoir été portée à l’ordre, dans un rapport de distribution fait 
et publié de manière à mettre les parties en cau-e à méine de la contes- 
ter; 

30. Qu’aprés le rejet d’un ordre de distribution, il doit être procédé à 
en préparer un nouveau suivant les dispositions du jugement de rejet ; 

40. Qu'il y a lieu à revision et à appel de l"homologation d’un ordre 
de d'stribution, lors même qu’il n’a pas été produit de contestution. (2) 


(1) V. art. 2009 C. C. (2) V. art. 494 et 1115 C. P. C. 
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Les Appellants, ayant obtenu jugement le 15 decembre 
1862, contre Philippe-Napoléon Pacaud et autres, fit vendre, 
par le coroner du district de Saint-F rangois, en vertu d’un 
bref d'exécution émis le 7 janvier 1864, trois immeubles appar- 
tenant à Charles-Adrien Pacaud, l'un des Défendeur: Les 
deniers prélevés, au montant de $745.90, furent rapportés, 
par le coroner, devant le tribunal, le 27 juin 1864 Un 
ordre de distribution de cette somme fut préparé par le pro- 
tonotaire et produit le 14 de septembre, 1864, accordant, 
entre autres sommes, aux Demandeurs, pour leurs frais d'ac- 
tion 853.40 ; pour leurs frais subséquents sur exécution $49.96. 
La balance des deniers était allouée aux appelants et à d'autres 
créanciers mentionnés au certificat du registrateur. Aucune 
contestation n'ayant été produite, le 23 septembre, 1864, les 
Demandeurs firent une ordonnance pour faire homologuer 
l'ordre de distribution, ce qui eut lieu le 28 du même mois 
L'Intimé, qui avait produit une opposition à fin de conserver, 
sur les deniers et n'était pas satisfait de l’ordre, inscrivit la 
cause, le 3 d'octobre suivant, pour revision, et le 30 de no- 
vembre, 1864, la Cour (SMITH, BERTHELOT et MONK Juges) 
rendit le jugement qui suit: “ La Cour, après avoir entendu 
l'Opposant, George Jérémie Pacaud, et les Demandeurs sur la 
demande en revision faite par l’Opposant, conformément aux 
dispositions de la vingt-septiéme et vingt-huitième Victoria, 
chapitre trente-neuf, du jugement de distribution rendu le 
vingt-huit septembre 1864, à Sherbrooke, district de Saint- 
François, des deniers prélevés, ainsi qu’il appert par le retour 
de Urgel M. Poisson, coroner du district d’Arthabaska, au 
writ de Feri Facias de terris, émis le 7 janvier, 1864, en 
vertu duquel le coroner a procédé à la vente sur un des 
Défendeurs, Charles Adrien Pacaud, des trois immeubles 
saisis sur lui et désignés au procès-verbal de la saisie 
d'iceux, par lequel rapport il appert que le coroner a pré- 
levé, par la vente desdits trois immeubles, une somme de 
$745.90, déduction faite des frais de saisie et vente, laquelle 
somme reste en ses mains pour distribution ; considérant qu'il 
y à des erreurs manifestes et évidentes dans le jugement du 
vingt-huit de septembre 1864, lequel a été rendu contre la loi 
et les règles de pratique et en violation des droits de créance 
hypothécaire de l'Opposant et d’autres créanciers hypothé- 
caires, dont les créances enregistrées ont été rapportées de- 
vant la Cour, à Sherbrooke, avec le certificat du régistrateur 
du comté de Drummond ; considérant que.les Demandeurs 
nont pas droit d'être payés de leurs frais d'action, comme 
frais privilégiés de distribution, non plus que de ceux en- 
courus par le jugement rendu sur la saisie-urrêt faite entre les 
mains de J. Bte. Allard ; considérant que les héritiers Gregory, 
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mentionnés au jugement de distribution, n'ont pas fait enre- 
gistrer leur titre de créance dans le délai prescrit par la section 
neuvième du chapitre trente-sept des Statuts Refondus pour 
le Bas-Canada ; considérant que la distribution des deniers a 
eu lieu sans égard à aucune proportion des frais privilégiés, 
qui devraient être supportés par chaque lot; la cour, procé- 
dant maintenant à reviser ledit jugement et à rendre le juge- 
ment qui aurait dû être rendu par la Cour Supérieure, siége- 
ant à Sherbrooke, le vingt-huit de septembre 1864; ordonne 
et adjuge que la somme de $745.90 soit distribuée et payée 
coinine suit, savoir: 1. Au protonotaire de ladite Cour Supé- 
rieure, à Sherbrooke, pour le rapport de distribution, $4.50 ; 
au même, pour procédés sur le rapport, $2.00 ; au même, pour 
une copie du jugement, $2.00 ; au même, pour la règle pour ho- 
mologation, $0.40. 2. A Messieurs Sanborn and Brooks,avocats 
des Demandeurs poursuivant l'homologation du rapport de dis- 
tribution,$10.00 ; 3. aux Demandeurs pour frais privilégiés sub- 
séquents au Jugement, sans y comprendre vingt-six dollars et 
seize centins de frais sur jugement du seize mars mil huit cent 
soixante trois, contre J.-Bte Allard, tiers-saisi, $13.80; et at- 
tendu que, déduction faite et proportionnellement au montant 
de la vente de chaque lot, des frais de vente dudit coroner, et de 
cette somme de $32.70 de frais de distribution et privilégiés, le 
montant net de chacun des trois lots se trouve, pour le lot nu- 
méro un, de la somme de$405.30 ; pour le lot numéro deux. de la 
somme de $155.95; pour le lot numéro trois, de la somme 
de $151.95, formant la somme de $713.20; elle sera distri- 
buée et payée comme suit: 4 A l'opposant, Georges Jérémie 
Pacaud, en déduction de l'obligation qui lui a été consentie le 
vingt-neuf d'octobre 1855, par le Défendeur, Charles-Adrien 
Pacaud, pour la somme de £112, devant Defoy et confrère, 
notaires, avec hypothèque spéciale sur ledit lot numéro un, 
dont la copie a été dûment enregistrée le cinq de novembre 
1855, $388.67 ; au même, pour frais d'opposition, $14.63; au 
protonotaire, pour frais de sa collocation, $2.00; les héritiers 
Gregory étaient ensuite colloqués pour $155.95 en vertu 
d'une hypothèque sur le lot numéro 2, et la balance des 
deniers accordée à l’Intimé.” De ce jugement les Appelants 
ont appelés à la Cour du Banc de la Reine, aléguant que 
l’'Intimé n'ayant pas produit de contestation de l’ordre de dis- 
tribution en Cour de première instance, ne pouvait se pour- 
voir ni en revision, ni en appel, que la Cour de Revision ne 
pouvait elle-méme changer définitivement la distribution que 
sur un rapport préparé et affiché suivant le cours ordinaire, 
en donnant aux parties intéressées l'occasion de le contester ; 
que ce jugement en revision les privait de leurs frais de pour- 
suite, auxquels ils avaient droit, suivant l'usage suivi dans le 
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district de Saint-Francois, ainsi que de partie de leurs frais 
d'exécution. 

PoLETTE, J.: L’Intimé a été colloqué par un jugement de la 
Cour Supérieure, à Sherbrooke, pour une somme de $40.40, 
sur le certificat du régistrateur du comté où sont les immeubles 
décrétés, constatant une créance hypothécaire en sa faveur 
pour un plus haut montant. Il n'avait pas besoin de former 
d'opposition à conserver et il n'a pas comparu dans la cause. 
Se croyant lésé par ce jugement, il l'a porté en revision et 
obtenu un autre jugement, qui lui accorde une somme beau- 
coup plus élevée. L’Appelant appelle de ce jugement et sou- 
tient, entre autres choses, que l'Intimé ne pouvait pas se 
plaindre du jugement rendu à Sherbrooke, parce qu'il n'avait 
pas contesté l’ordre de collocation. Telle est donc la première 
question à décider. Je ne vois rien dans la loi, qui prive du 
droit d'appeler celui qui n’a pas contesté, lorsque ses intérêts 
se trouvent lésés par un jugement rendu à son préjudice. La 
loi qui permet l'appel n'exige aucunement, comme condition 
préalable, que celui qui désire appeler ait fait au soutien une 
contestation. Si le jugement dont il a à se plaindre est du 
ressort de la Cour d'Appel, rien ne l'empêche d'en saisir ce tri- 
bunal. Cette voie est ouverte à celui qui n'a pas contesté, 
comme à celui qui l'a fait, même à celui qui n'a pas comparu. 
Le silence gardé par l'Intimé depuis le moment que l’ordre de 
collocation a été préparé jusqu'à celui de son homologation, ne 
peut pas être considéré comme un acquiescement à cet ordre. 
Il aurait fallu quelque fait, quelque démarche de lui-même 
pour le faire présumer ; or, il n’a rien fait, il n'a pas même 
comparu, et le premier acte que nous voyons de lui, est une 
opposition formelle à ce jugement, qu'il s'empresse de porter 
en revision. Parlant de l’appel non recevable, parce que la par- 
tie a acquiescé au jugement, Rodier, sur l'article 5 du titre 
27 de l’Ord. de 1667, s'exprime ainsi: “ Il ne l'est pas (rece- 
“ vable) si les parties ont formellement acquiescé au juge- 
“ment, non qu'il faille pour cela un acquiescement formel, tel 
“ que serait un acte par lequel la partie condamnée declarerait 
“ qu'elle acquiesce au jugement, ou qu'elle renonce à l'appel, 
“mais v! faut qu'il y art de la partie elle-même quelque fait, 
“quelque démarche, qui suppos: nécessairement l'approba- 
“ tion donnée au jugement.” (2 Jousse, sur les mêmes titre et 
article.) Si, pour faire présumer une approbation à un juge- 
ment, quelque fait, quelque démarche est nécessaire, n’en fau- 
drait-i] pas autant pour faire supposer un acquiescement à un 
ordre de collocation ? Ce que dit Rodier s'applique à l'un 
comme à l'autre. Mais l’Intimé a en sa faveur une disposition 
législative qui décide la question. L'acte 27-28 Vict., chap. 39, 
s. 8, statue que: “ Tout créancier hypothécaire, dont l’hypo- 
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. “ theque est mentionnée dans le certificat du régistrateur, ou 
“ ses héritiers, représentants légitimes ou ayants cause, est et 
“sont par le présent déclurés avoir eu et auront le droit d'en 
“ appeler de tout jugement de distribution s'il se croit lésé ou 
“ s'ils se croient lésés par tel jugement, bien que tel créancier 
“ ou les parties n'aient pas comparu ou produit d'opposition 
“ dans la cause.” Ce qui vient d'être dit de l'appel s applique 
à la revision (27-28 Vict., chap. 39, s. 20). Je ne crois pas ce 
moyen fondé. Une autre question se présente, plus sérieuse, à 
mon sens, que la première. L’Intimé a été d abord colloqué 
ur $40.40 et les héritiers Gregory, pour $453.62 ; l'Appe- 
ant a aussi été colloqué, par privilége, pour ses frais d’action. 
La Cour Supérieure, à laquelle le jugement d'homologation de 
l'ordre de collocation a été porté pour revision, a fait une 
nouvelle distribution par son jugement. Elle a déduit de Ja 
collocation aux héritiers Gregory, 8297.67, ajouté $36490 à 
celle de l’Intimé, retranché complètement les frais d'action à 
l’Appelant ; enfin, elle fait des changements qui la rendent 
toute différente de la première. Il est juste de dire qu'elle a 
préparé ce nouvel ordre avec beaucoup de soin et accordé 
peut-être à chaque créancier ce qu'il avait droit d'obtenir, ex- 
cepté pourtant les frais d'action, à l'égard desquels il peut y 
avoir différence d'opinion; mais la procédure, telle que faite 
et ensuite portée devant la Cour de Revision, justifiait-elle 
cette Cour de faire tous ces changements? L'acte déjà cité 
(s 21) permet à la partie lésée de faire reviser le jugement 
dans les huit jours de sa date, à la condition, entre autres 
choses, de déposer au greffe certains hcnoraires, d'inscrire la 
cause pour revision, et de signifier avis de l'inscription à la 
partie adverse, ou à son procureur. L'Tntimé a inscrit la cause 
ur revision ; mais il n’a signifié son inscription qu'à l’Appc- 
ante, et non aux héritiers Gregory qui ont un intérêt dans le 
premier jugement, puisqu'ils y sont colloqués. Si son intention 
n'était de faire reviser que la partie de l'ordre qui accorde 
des deniers à l'Appelante, il n'avait pas besoin de signifier 
avis de son inscription aux autres créanciers colloqués ; mais, 
alors, la Cour de Revision ne devait pas toucher, comme elle 
l’a fait, aux collocations de créanciers qui n'avait pas été ap- 
pelés devant elle, qui n'avaient pas reçu avis fle l'inscription 
our revision. S'il voulait attaquer les autres collocations, 
’acte qui perinet la revision lui ferait un devoir impéricux de 
signifier cet avis d'inscription aux créanciers aussi colloqués. 
Il ne pouvait pas se plaindre d'un jugement rendu en faveur 
des créanciers, et en demander un autre à la place, qui rendit 
leur condition pire, sans leur donner l'occasion d'être entendus. 
Il vaudrait autant former une demande en justice, sans assi- 
gner le Défendeur pour lui permettre de se défendre, et de- 
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mander jugement contre lui, que de procéder, comme |’Intimé 
l'a fait, pour faire reviser ce premier jugement. Si l'acte cité 

ardait le silence sur ce point, la loi commune y suppléerait 

] est vrai que deux des créanciers seulement sont parties à 
cet appel, tandis que d’autres, dont la créance est réduite par 
le jugement de la Cour de Revision, ne sont pas devant cette 
Cour pour y veiller à leurs intérêts ; mais c'est précisément 
pour cela que nous devons nous assurer de tout ce qui a eu 
lieu depuis que le premier jugement a été à leur connaissance, 
ou sils ont reçu avis de ce qu'on entendait faire qui puisse 
leur préjudicier, afin de ne pas donner de décision qui puisse 
les affecter, sans qu'ils aient au moins l'occasion d'être en- 
tendus ; cur il est du devoir du juge de renvoyer toute de- 
mande faite en justice, si elle n'a pas été signifiée à celui 
contre qui elle est formée, ou dont les intérêts peuvent être 
directement affectés ; c'est d'ordre public. Je crois pour ces 
raisons que le jugement de la Cour de Revision doit être ré- 
formé. Mais faudrait-il contirmer le premier jugement, vu le 
laisser à son opération ? Il se rencontre dans le premier ordre 
de collocation des erreurs assez graves. Les faits privilégiés 
n’ont pas été répartis sur tous les immeubles vendus, en pro- 
portion du prix de chacun. Il à été accordé par privilège de 
frais sur une suiste-arrét faite entre les mains du nommé 
Jean-Bte-Allard, et les créanciers ne tirent aucun avantage de 
ces frais ; enfin, des créanciers y sont lésés dans leurs droits. 
Je pense que cela suffit pour infirmer aussi ce présent juge- 
ment et ordonner un nouvel ordre de collocation. L'appelante 
se plaint aussi, que la Cour de Revision lui a retranché les 
frais de son action, que le premier jugement lui accordait, et 
elle soutient qu'ils lui étaient dus par privilége. Elle invoque 
plusieurs jugements rendus à Québec dans le sens de sa pré- 
tention. On les accorde aussi à Sherbrooke et aux Trois- 
Rivières, mais on les refuse à Montréal. L'ancienne jurispru- 
dence française, (et Ja nouvelle y est conforme) n’accordait pas 
les frais d'action, par privilège, par la raison que le créancier 
hypothécaire qui pouvait saisir de plano, en vertu de son acte 
portant exécution parée n'en profitait aucunement. L'action 
du poursuivant était inutile et sans avantage pour lui, puis- 
que son acte lui tenait lieu d’un jugement et était exécutoire 
sans autres formalités que de faire faire un commandement 
de payer et saisir ensuite à défaut de paiement ; (Ravant, pp. 
228 à 232 ; 1 Pigeau, pp, 43, 45) de sorte que celui qui avait 
poursuivi pour obtenir un jugement de condamnation, ne 
commençait à agir dans l'intérêt des créanciers que par le 
commandement de payer. Mais cette jurisprudence accordait 
tous les frais de commandement et d'exécution ; ceux mêmes 
qu’il aurait fallu encourir pour faire lever les obstacles qui 
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empéchaient ou retardaient le décret, comme contestations 
d'oppositions formées par le saisi ou par des tiers, etc. La rai- 
son en était que de tels frais étant nécessaires pour parvenir 
à la vente du gage commun des créanciers, ils profitaient à 
tous, puisque sans ces frais, ils n'auraient pu se faire payer. Si 
un créancier chirographaire ne les avait pas faits, un créancier 
hypothécaire, même privilégié, aurait été obligé de les faire. 
Il était donc juste de les accorder par privilège ; autrement, 
ils auraient été ajoutés aux deniers alloués, par l’ordre de 
collocation, aux créanciers hypothécaires qui par ce moyen, 
se seraient enrichis aux dépens d'autrui. Nous trouvons ce 
principe d'équité dans le droit Romain: Sed et si quis negotiu 
mea gessit, non mer contemplatione, sed sur lucri causa; 
labeo scripsit, suum eum potiis, quam meum negotium 
gesarsse : qui enim de predandi causa accedit, suo lucro, non 
meo commodo studet. Sed nihilominus, imo magia, et is tene- 
bitur negotiorum gestorum actione. Ipse tamen, si circa res 
meas aliquid vmpenderit, non in id quod ei abest, quia im- 
probi ad negotiu mea accessit, sed in quod ego locupletior 
factus sum, habet contra me actionem, ff. lib. 3, tit. 5, L. 6, 8. 
3. C'est ce même principe d'équité qui faisait et qui fait encore 
accorder, en France, par privilége, tous les frais pour parvenir 
au décret. “ La créance la plus privilégiée est celle des frais 
“de saisie, de garde et de vente ; car ils sont faits pour la 
‘ cause commune de tous les créanciers.” Pothier (par Bugnet) 
Procédure Civ. no. 481, p. 225 ; Idem. no. 645, p. 292. “ On ap- 
“ pelle frais ordinaires de criées, tous les frais de procédure qui, 
“ indépendamment d'aucun incident, sont nécessaires pour par- 
“venir à l'adjudication, à commencer depuis le commande- 
+“ ment qui précède la suisie,”—n0o. 646, p. 293. “ Les frais ex- 
“ truordinaires sont ceux que le poursuivant a été obligé de 
“ faire sur les incidents survenus pendant le cours de la saisie 
“ réelle, par exemple, les frais sur un appel de la saisie réelle, 
*“ sur les oppositions, les frais d'ordres, les incidents sur l'ordre. 
“ Le poursuivant, en faisant ces frais, a géré l'affaire com- 
“ mune de tous les créanciers. Il les à faits pour l'intérêt 
“ commun de tous les créanciers qui avaient tous intérêt que 
“la saisie fût mise à chef, pour pouvoir être payés de leur 
“ créance, et ces frais étaient nécessaires pour l'y mettre ; il est 
“ donc juste que celui qui les a faits en soit remboursé par 
‘« préférence.” Aussi, Héricourt, ventes des immeubles, nos. 3, 
4 pp. 200, 201; C. Carré et Chauveau, pp. 264, 265, art. 766. 
q. 2597. Dans ce pays, personne, pas méine le créancier le plus 
privilégié, ne peut faire décréter un immeuble, sans poursuivre 
son débiteur et obtenir jugement contre lui. Les frais d'action 
“ont aussi nécessaires que ceux qui se font après le jugement, 
pour parvenir au décret et au paiement des créanciers. Si un 
TOME XIV. | 19 
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créancier chirographaire ne poursuit pas, il faut qu'un créan- 
cier hypothécaire le fasse. Il n’y a aucune raison de distinguer 
entre les frais d'action et ceux qui commencent à la saisie, 
puisque les premiers sont aussi nécessaires aux créanciers que 
les derniers, et qu'ils leur profitent tous également,les uns et les 
autres étant inévitables.I] semble donc que la conséquence logi- 
que du principe d'équité dont il a été parlé,et qui est si bien re- 
connu par le droit Romain et par la jurisprudence française, est 
que les frais d'action doivent être accordés par privilége, tout 
comme ceux de la saisie et du décret. Ce principe a été suivi 
dans plusieurs décisions rendues à Québec,(1)et aussi ailleurs. I] 
parait avoir été reconnu également par la Législature. L'acte 

. C., cap. 85, s. 18, statue que lors- 
qu’un immeuble est revendu à la folle enchère, le shérif exi- 
gera de chaque enchérisseur, avant de recevoir sa première 
enchère, le dépôt et paiement d’une somme égale à celle «les 
fruis alors dus à la partie poursuivante pour frais de juge- 
ment et de saisie. Les uns et les autres sont mis sur le même 
pied. Il a été dit que l’Appelante ne pouvant pas espérer de 
se faire payer le prix des immeubles vendus, parce quelle 
n'avait pas d’hypothéque, sa poursuite n'avait pas d'utilité, et 
que c’était une raison additionnelle de lui refuser les frais de 
son action. Cette circonstance ne me paraît pas changer l'état 
de la question. Si la poursuite est inutile à l’Appelante, elle 
est très utile aux créanciers, en leur procurant le moyen de se 
faire payer. L'octroi des frais d'action par privilege ne se 
mesure pas sur l'avantage que la poursuite donne à Ia partie 
poursuivante, mais bien sur celui qu'en retirent les créanciers. 
Que l’Appelante ne recoive pas un denier de sa créance, s'en- 
suit-il que les créanciers ont le droit de s'approprier les frais 
de l’action ? C'est pourtant ce qui arriverait si ces frais étaient 
refusés, car ils prendraient dans la bourse de l’Appelante pour 
obtenir les moyens de se faire payer leurs créances. Où serait 
l'équité? Pour ces raisons, je crois que les frais d'action 
doivent être accordés à l’Appelante par privilège. Mais quel 
sera le montant de ces frais ? sur quelle base seront ils taxés ! 
Il n'y a pas eu uniformité dans les jugements qui ont accorde 
les frais par privilège. Quelques uns ont donné tous les 
dépens, quels qu'ils fussent (2); d’autres les ont alloués de la 
classe du tarif à laquelle appartenait l’action comme dans une 


(1) Garneau vs. Fortin, 3 R. J.R. Q., p. 118, 5R J. R. Q., pp. 27 et 4, 
et 12 R. J. R. Q., p. 351 ; Denis vs. St-Hilaire et al., 4 R. J. R. Q., p. 385,5 
R. J. R. Q., p. 27, et 12 R. J. R. Q., p. 352 ; Michon va. Sleigh, et Gaynon, 
opposant, 5 R. J. R. Q., p. 26, et 12 R. J. R. Q., p. 352. 


(2) Garneau vs. Fortin, déjà cité ; Gauthier vs. Blaiklock; 5 R. J. R. Q., 
7 et12 R.J.R. Q., p. 352; Jervis vs. Kelly, et Marquis, opposant, 4 gS. 
R. Q., p. 85,5 R. JR, Q., p. 27 et 30, et 12 R. J. R. Q., p. 352. 
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cause jugée ex parte, avec enquéte (1); d'autres, enfin, comme 
dans une cause par défaut, de la classe la plus basse. (2) Le 
Code de Procédure Civile, qui ne tardera pas ‘probablement à 
être promulgué, tranche la difficulté pour l'avenir, par un 
article conçu en ces termes : “ Le Demandeur dans l’action est 
“ensuite payé de ses frais d'action, taxés comme dans une 
“ cause non contestée sans enquête, par préférence à tous 
“ créanciers.” Je pense que nous pouvons suivre la règle éta- 
blie par cet article, parce qu'il me paraît juste et qu'il devra 
être bientôt suivi par tous les tribunaux du pays. 

MEREDITH, J.: This case raises two points, first, as to the 
amount of costs to be awarded to chirographary creditors 
bringing real estate to sale ; and, secondly, as to the course to 
be pursued by this court or the Revision Court, in setting 
aside a report of distribution. There is no doubt that as to the 
first point different opinions have obtained. The practice here 
was simply to allow the costs of the fiat for execution, whereas 
the practice at Quebec has been to allow also the costs of an 
ex purte action. In this case a chirographary creditor brought 
real estate to sale. This could not be done without first ob- 
taining judgment, and in doing so a certain amount of costs 
was necessarily incurred. I think the costs of suit awarded in 
such case should always be confined to the costs of an ex parte 
action, for even if the action has been contested, it does not 
follow that, if a hypothecary creditor had sued, his claim 
would have been contested. And there is the same ground for 
not allowing the costs of an enquete, because no enquéte 
would have been necessary for a chirographary claim. This is 
the rule laid down in the Code of Civil Procedure which will 
soon be in force, and the present case comes from the District 
of St. Francis where-that practice has always obtained. There- 
fore we allow the Plaintiffs as chirographary creditors bring- 
ing real estate to sale the costs of an ex parte judgment. We 
come now to the second point, what is the course to be pur- 
sued by this Court, when it becomes necessary to set aside 
a judgment cf distribution ? Here, I may say that our judg- 
nent is that which we think should have been rendered by 
the Court of Revision. How does the case stand ? The Res- 
pondent, Pacaud, was collocated for a certain amount, after- 
wards the Court of Review increased the amount collocated 
to him, but instead of ordering a new report, they ordered 
the money to be paid to him at once. This 1s what we think 


(1) Michon va. Sleigh, déjà cité ; Morrisset vs. Dugal, 5 R. J. R.Q., p. 27 
et 12R.J. R. Q., p. 352. 


(2) Denis vs. St- Hilaire et al., déjà cité ; Horan vs. Murray, 5 RK. J. BR. Q., 
p. 27 et 12 R. J. R. Q., p. 352. 
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objectionable. Surely, the Plaintiffs had a right to contest this 
award. Suppose they had a quittance in their possession. 
What we say is this, that the Respondent’s claim may be 
good or it may be bad, but in any case it should have stood 
before the Court a certain time. I say nothing here about the 
heirs Gregory. I confine my judgment to the two points, the 
Plaintiffs’ privileged costs, and the money disappearing before 
them without their being allowed to say anything about it. 
We say, let the Respondent's claim be collocated in the course 
of law. 

AYLWIN, J.: I entirely concur in what has been stated by 
the Chief-Justice (MEREDITH) and also in the able opinion of 
His Honor Mr. Justice POLETTE. 

DRUMMOND, J., also concurred. 

Le jugement a été motivé comme suit: “ The Court, consi- 
dering that the real estate, the proceeds of the sale of which 
are now before the court, was brought to sale at the instance 
and at the costs and charges of Appellants, and that Appellants 
were and are entitled to be collocated by privilege for their 
costs, as in an ex parte case, without enqu2te ; and, therefore, 
that, in the judgment now appealed.from, in which Appel- 
lants are not collocated for their said privileged costs, there 
is error ; and seeing also that, by the said .judgment, Respon- 
dent is ordered to be paid the sum of $405.30, without his 
having been previously collocated for the said sum in a report 
of distribution made and published, so as to afford to Appel- 
lants and other parties interested, an opportunity of contest- 
ing the claim of Respondent for the last mentioned sum of 
money, and that, in this respect also, the said judgment is 
erroneous ; doth, in consequence, reverse the said judgment, 
and this court proceeding to render the judgment which the 
Court below ought to have rendered in the premises, doth 
order the record to be remitted to the Superior Court, at 
Sherbrooke, in order that a report of distribution of the 
monies levied may be made and published in due course of 
law, and that such further proceedings may be had in the 
premises as to law and justice may appertain. (BADGLEY, J., 
dissenting.) (9 J., p. 156; 17 D. TBC, p. 126 et 2 L. C: L. 
J., p. 270.) 

SANBORN and Brooks, pour l’Appelant. 

PacaUD, pour |’Intimé. 
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PHYSICIAN AS A WITNESS. 


SUPERIOR. COURT, Montreal, 31 janvier 1865. 
At ENQUETE SITTINGS. 
Coram BERTHELOT, J. 


BROWNE vs. CARTER. 


Held: That a physician is compelled to disclose information acquir-. 
ed by him confidentially in his professional character. (1) 


A physician, having been summoned as a witness and being 
under examination, objected to answer a question contending 
that he could not be compelled to disclose facts the knowledge 
of which he had acquired confidentially as a physician. The 

uestion put to the witness, A. Nelson, was as follows: 

cestion : Que connaissez-vous du caractère et des habitudes 
du Défendeur en conséquence de vos rapports professionnels ? 
The ruling of the judge was adverse to his pretensions and 
he was compelled to answer. This decision rests on the fol- 
lowing authorities cited by the judge presiding at enquéles : 
Greenleaf, Law on Evidence, § 248: Neither is this protec- 
tion extended to medical persons, in regard to information 
which they have acquired confidentially, by attending in 
their professional characters: Duchess of Kingston’s case, 
11 Hargr. St. Tr., 243 ; 20 How. St. Tr., 572; Rose vs. Gibbons, 
1 C.and P., 97 ; Broad vs. Pitt,3 C and P., 519, per Best, C.J. 
By the revised Statutes of New-York, (vol. 2, p. 406, § 73) 
and of Missouri, (Revised Code of 1835, p. 623, § 17), “No 
person, duly authorized to practise physic or surgery, shall 
be allowed to disclose any information which he may have 
acquired in attending any patient in a professional character, 
and which information was necessary to enable him to 
prescribe for such patient as a physician, or to do any act 
for him as a surgeon.” But though the statute is thus express, 
yet, it seems the party himself may waive the privilege in 
which case the facts may be disclosed. These Statutes were 
evidently passed to extend the principle of privileged com- 
munication to physicians, which does not exist at common 
law. (9 J., p. 163.) 

GIROUARD, attorney for Plaintiff. 

Mackay and AUSTIN, attorneys for Defendant. 


(1) Taylor, on Evidence, No. 837. V. art. 275 C. P.C. 
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CONFESSION OF JUDGMENT BY PARTNER APTER DISSOLUTION. 
SUPERIOR COURT, Montreal, 80th June, 1865. 
Coram BERTHELOT, J. 
Moore vs. O'LEARY et al. 


Held: That a direct action can be maintained at the instance of a 
partner for setting aside a judgment rendered upon the confession of 
is co-partner made after the dissolution of the partnership. 


‘The Plaintiff, by his declaration, alleged that, before and 
on the 17th June, 1862, he and one of the Defendants, John 
O'Leary, were co-partners ; that, on the 17th June, 1862, the 
firm didnot owe the other Defendant, Matthew O'Leary, 
$462. : that the firm was dissolved, on 23rd June, 1862, that 
Defendant, John O'Leary, colluding with the other Defendant, 


_his father, on the 17th June, 1862, made and signed a pro- 


missory note, with the name of the firm of Moore and O'Leary, 
to the order of Matthew O’Leary, promising to pay him, on 


- demand, $462.50; that, on the 23rd June, 1862, a suit was 


instituted, in the Superior Court, at Montreal, by Matthew 
O'Leary, against the firm, for the recovery of the note; that, 
on the 14th July, 1862, John O'Leary, using the name Moore 
and O’Leary, confessed judgment; that all such proceedings 
were kept secret from Plaintiff; that the Plaintiff has been 
damaged as a trader by such suit and judgment to the extent 
of £5000. The Plaintiff concluded to the nullity of the pro- 
missory note and prayed that the judgment be declared frau- 
dulent, null and set aside with costs. The Defendant met this 
action by a défense en droit and a défense en fait. The 
reasons in support of the first plea are as follows: 1° Because 
it is not alleged that the judgment complained of has heen 
set aside by any competent tribunal ; 2° Because it is apparent 
that the proper remedy for the setting aside of the said judg- 
ment was by opposition, a simple requete a fin d'opposition, 
in lieu of action; 8° Because it is apparent that Plaintiff's 
remedy for setting aside the said judgment was by instituting 
an appeal to the Court of Queen’s Bench, appeal side; 4° Be- 
cause this Court has no power, by action, to set aside a judg- 
ment rendered therein; 5° Because, so long as the judgment 
of this Court complained of by Plaintiff remains, neither 
reversed nor set aside, Plaintiff cannot claim damages on 
account of its having been obtained against him; 6° Because 
the causes of action in the declaration contained are incom- 
patible and cannot be joined together. Le jugement final est 
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comme suit: “ La Cour considérant qu'il appert par la preuve. 
et la procédure, que le quatre de juillet 1862, la société de 
commerce qui avait existé auparavant, en la cité de Mont- 
réal, entre le Demandeur et le Défendeur, John O’Leary, 
sous les noms et raison de “ Moore et O’Leary,” avait cessé 
et avait été dissoute depuis quelques jours auparavant, et que, 
depuis la dissolution de la société, l'un des deux ci-devant 
associés ne pouvait plus faire aucun acte qui pit engagcr son 
co-associé ; considérant que le Demandeur est bien fondé à se 
plaindre du jugement rendu par le protonotaire de cette cour, 
le quatre de juillet 1862, en vertu de la section cent treize 
du chapitre quatre-vingt-trois des Statuts Refondus pour le 
Bas-Canada, dans une cause sous numéro 2,096, à la pour- 
suite du Défendeur Matthew O’Leary, Demandeur en ladite 
cause. contre lui, Terence Moore, et ledit John O’Leary pour 
la somme de $462.50, alléguée être due sur un billet pour 
le même montant, consenti par ladite société en faveur du- 
dit Matthew O’Leary, en date du dix-sept juin 1862, ledit 
jugement ayant été faussement et erronément rendu, sans 
qu'aucun défaut ait été entré légalement contre Terence Moore 
et sans que la prétendue confession de jugement faite par 
John OLeary, l’un des Défendeurs, en date dudit jour, 
quatre juillet 1862, pit autoriser et justifier l’entrée du Juge- 
ment contre Terence Moore qu'elle ne pouvait lier ni engager. 
La Cour déclare ledit jugement entré par le protonotaire de 
cette cour, ledit jour quatre juillet 1862, dans ladite cause 
numéro 2,096 à la poursuite de Matthew O’Leary contre 
Terence Moore et John O’Leary, nul et illégal et sans au- 
cun effet vis-à-vis du Demandeur, ie tout avec dépens contre 
les Défendeurs. (9 J., p. 164.) 
MacKay et AUSTIN, avocats du Demandeur. 
J. B. NAGLE, avocats des Défendeurs. (1) 


(1) Plaintiffs authorities: Une personne, dont les droits sont affectés par 
un jugement, peut par une action directe, de la nature d’une tierce-opposi- 
tion, faire reviser ce jugement. (Thouin et Leblanc et al., C. B. R., Montréal, 
7 septembre 1860, LAFONTAINE, J. en C., AYLWIN, J., Duvaz, J., Monpr- 
Let, J., et Banarey, J., infirmant le jugement de C. S., Montréal, 30 juin 
1859, 8 R. J. R. Q., p. 425.) Opposition was and is farultatif. See Cons. Stat. 
L. C., p. 5 of Jud. Act, English version, ‘‘ May ” is not imperative. Merlin, 
Reps vo. Opposition (tierce) § VI. Merlin, quest. de droit, vo. Chose juyée, 
§ XI. After dissolution, one of the late partners cannot confess judgment 
using the name of the firm. 
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INTERVENTION. —AVIS DE PROTET DE BILLET. 
Circuit Court, Montréal, 28 Février 1865. 
Before BERTHELOT, Justice. 


MITCHELL et al., Plaintiffs, vs. BROWNE et al., Defendants, and 
BAILLIE, Intervening party. 


Jugé : 10. Que, lorsque le dernier endosseur a payé le montant d’un 
jugement, en principal, intérêts et frais, obtenu a la poursuite du por- 
teur du billet contre lui, tel paiement fait subséquemment à l'institution 
d’une autre action, sur le même billet, par le même porteur, contre le 
faiseur et le preneur, tel endosseur a le droit d'intervenir dans cette 
dernière action et d'obtenir un jugement en sa faveur contre le faiseur 
et le preneur du billet. | 

Zo. Qu’avis de protét fait par un notaire an preneur et an premieren- 
dosseur du billet, personnellement, ext suffisant, quoique l'avis soit 
adressé : “a C. C. Payette, Monsieur,” et tel endosseur soit une femme 
mariée désignée comme “ Catherine Godin dite Chatillon,” séparée quant 
aux biens d’Eugéne Payette, son époux. 


This was an action upon a promissory note made by Browne, 
one of the Defendants, payable “ to the order of C. C. Payette,” 
the other Defendant, and indorsed by Charles Baillie, the in- 
tervening party. The Defendant, Payette, described in the 
writ and declaration as: ‘“ Catherine Godin dite Chatillon, 
épouse séparée quant aux biens de Eugène Payette, ete.” 
pleaded that she had received no notice of protest. An inter- 
vention was filed by Baillie, the last indorser, setting up that 
an action had been brought by the same Plaintiffs against the 
now Defendant, Payette, and the intervening party, on the 
same note as the note now sued upon, and that the action 
was discontinued against the payee of the note, and judgment 
taken ex parte against the intervening party, previous to the 
institution of the present action,which judgment Baillie alleged 
he had paid to Plaintiffs in principal, interest and costs, as per 
receipt filed. The facts set up in the intervention were admitted. 

BERTHELET, Justice: The only point raised is as to the 
sufficiency of the notice of protest given to the payee of the 
note. The certificate of the notary shews that a notice ad- 
dressed “ Mr. C. C. Payette, Sir ” was delivered to the Defen- 
dant, personally, which I hold to be sufficient notice. In the 
personal service thus made, the case differs from the case of 

eymour vs. Wright, where a notice to a female Defendant 
addressed “ Sir,” was held insufficient, (1) as another party 
had received the notice. 


(1) Celui qui endosse nn billet promissoire est tenu personnellement, quoi- 
qu’il n’ait eu l'intention de l’endosser que comme procureur. L’aveu est divi- 
sible, lorsqu'une partie de l'aveu n’est pas plaidée. Un avis de protét adressé 
à une femme et commençant par le mot ‘* Monsieur ” est nul. (Seymour et al. vs. 
Wright et al., C. 8., Montréal, 25 Mai 1852, Smitu, J., VANFELSON, J.,et Mon - 
DELET, J., 4 À. J. R. Q., p. 31.) 
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Judgment: Considering that dame C. C. Payette hath not 
established the matters and things set forth in her plea, the 
Court doth dismiss the plea; and having seen the admissions 
made and given by Plaintiffs and Defendants, in respect of 
the intervention of Charles Baillie, and the declaration that 
they do not intend to contest the same ; the Court doth main- 
tain the intervention as good and valid, and doth condemn 
Defendants, jointly and severally, to pay to Charles Baillie 
the amount of the promissory note,viz.,etc.with costs on the in- 
tervention and on the action. (15 D. T. B. C. p. 425, et 9 J, p. 
168.) 

BRUNET, for Plaintiffs. 

DUNLop and Browne, for Defendants. 

PERKINS and STEPHENS, for intervening party. 


REPORT OF ARBITRATORS. 
Circuit Court, Montreal. 30th June, 1865. 


Coram BADGLEY, J. 


O’CONNELL vs. FRIGON. 


Held: 1° That a report of arbitrators will be set aside and annulled 
on motion, when it appears that a material witness gave evidence 
before the arbitrators without having been previously sworn. 

2° That such evidence afterwards reduced to writing and signed and 
sworn to by the witness, is irregular, cannot be fyled of record or used, 
even where two of three arbitrators consent to such a course.’ 

3° That when two of the arbitrators change the place of meeting or 
deliberation, notice of such change should be given to the third. (1) 


This was an action brought by Thomas O'Connell against 
Pierre Frigon, for $110.00, being $52.00 balance due for work 
done on drains in the city of Montreal, under a contract bet- 
ween Plaintiff and Defendant, and $56, as damages caused 
Plaintiff by Defendant by reason of the latter having taken 
from Plaintiff a portion of the work originally contracted 
for. Frigon took the work in question from the corpora- 
tion of Montreal and sublet to O’Connell. Defendant 
admitted his indebtedness in the sum of $52, but denied Plain- 
tiff having suffered any damage ; also his right to complete 
the balance of the contract. The question was submitted to 
arbitration, a day fixed for the taking of evidence and hearing 
the parties. Several witnesses were examined on both sides 
vivd voce, one important witness, Patrick McQuisten, giving 


(1) V. art. 334 et 345 C. P. C. 
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evidence without having been previously sworn. Two of the 
arbitrators, Bastien and Rieille, the third being absent, con- 
sented that the evidence given by McQuisten be reduced to 
writing sworn to and produced of record, all of which was 
done. À fterwards, the two first mentioned arbitrators, without 
having notitied Plaintiff or his arbitrator, repaired to a place 
other than that at which the usual meetings were held, there 
deliberated and drew up their report, which was in favour of 
Defendant, dismissing Plaintiff’s pretensions to the extent of 
the .damages claimed. Plaintiff moved that the report of the 
arbitrators be set aside and annulled, for the causes above set 
orth. | 

PER CURIAM: It is evident that the witness McQuisten 
(whose evidence was important to the issue) was not sworn 
at the time he gave such testimony before the three arbitrators. 
This course was decidedly irregular ; and the fact that two of 
the arbitrators consented to have such evidence reduced to 
writing, sworn to aud produced, in no wise could be sufficient 
to cover the irregularity. The change of place of meeting or 
deliberation by two of the arbitrators, without notice to the 
third,was irregular and may have done great injury to Plaintiff 
who was deprived of the right of being represented at such 
meeting; consequently, the court doth set aside, reject, and 
annul the report of the arbitrators fyled, together with costs, 
and orders that the parties proceed de novo to arbitration on 
the matter at issue, either with the same or other arbitrators 
as they may agree. Report set aside. (9 J., p. 173 et 1 LCL 

+ p. 65.) 
S. B. NAGLE, for Plaintiff. 
LEBLANC, CASSIDY and LEBLANC, for Defendant. 


PROTEST OF PROMISSORY NOTE. 
Circuit Court, Montreal, 30th June, 1865. 


Coram Monk, Justice. 


SCULLION vs. E. B. PERRY et al. 


Held: In an action brought against the maker and endorser of a 
promissory note, the maker being described in the notary’s protest and 
in the writ and declaration as E. B. Perry, instead of Joseph B. Perry, 
a plea by the endorser of Joseph B. Perry’s note, to the effect that he 
never endorsed the note described by Plaintiff and that a protest of 


EE. Perrys note was not a legal protest of Joseph B. Perry's note, is 
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The declaration set forth that Plaintiff was the holder of a 
promissory note made by E. B. Perry, one of the Defendants, 
payable to the order of F. W. Alport, the other Defendant, 
who endorsed it over to Plaintiff.; that it had been protested 
for non payment. The note fyled with the action was signed 
J. B. Perry. The notary’s protest fy led was made against and 
purported to have been served upon one E B, Perry. The 

efendant Alport pleaded “ That it is untrue that he ever 
endorsed the promissory note specified and mentioned in 
Plaintiff's declaration, or any other promissory note drawn 
by E. B. Perry; that it is untrue that the promissory note in 
the declaration mentioned was ever duly and legally protested, 
or that notice of such protest was ever given Defendant Alport. 
But Defendant Alport saith that he endorsed a promissory 

-note for Joseph B. Perry on the fourteenth day of December 
last, and payable two months after date, which note, although 
purporting to be presented on the seventeenth day of February, 
was not in fact ever presented for payment until the eigh- 
teenth day of February last and was not then presented to 
the drawer thereof, Joseph B. Perry, but to E. B. Perry, an 
individual not known to Defendant Alport ; and that a notice 
_ of the protest of a note drawn by E. B. Perry and addressed 

to Defendant Alport was deposited on the twentieth day of 
February last with James Lungland, of Montreal, who handed 
the same to Defendant Alport which was the only notice 
which ever reached Defendant Alport.” At enquete and hear- 
ing it was admitted, on the part of Plaintiff, that the name of 
the maker of the note was Joseph B. Perry, not E. B. PERRY. 

Monk, J.: The name in the protest was E. B. Perry. The 
peculiarity of the case was that on looking at the name of 
the maker on the note, it was impossible to say it was E. B. 
or J. B. He was sued as E. B. Perry and had allowed the case 
to go by default. The court might assume, therefore, that his 
name was E. B. Perry, and assuming this, the protest would 
be all right. The judgment would, therefore, condemn the 
endorser, because he had not put in an affidavit under the 

statute. (1 L. C. L. J., p. 64 et 9 J., p. 174) 

J. J. CURRAN, for phintif 

JOHN Monk, for Defendant. 
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SOLIDARITE ENTRE MANDANTS AD LITER. 
Cour DE CIRCUIT, Montréal, 30 juin 1865. 
Coram MONK, J. A. 
DouTRE vs. DEMPSEY. 


Jugé: 1° Qu'il n’existe aucune solidarité entre plusieurs parties signa- 
taires de la pièce de procédure, par laquelle commencent lez vacations 
de l’avocat, pour le paiement des honoraires de cet avocat. (1) 

2° Que l'avocat est lié par lea conventions particulières intervenues 
entre tels signataires, relativement aux frais À faire, quoique cet avocat 
soit étranger a ces conventions et même les ignore, et que si, par telles 
conventions, l’un des signatuires est exonéré cles frais par ses co-signa- 
taires, l'avocat n’a aucune action contre celui-là. 


L'action réclamait du Défendeur la somme de $21, balance 
de plus forte somme due aux Demandeurs, pour honoraires 
et déboursés dans une instance où ils avaient été employés 
par le Défendeur et autres huissiers de la cité de Montréal, 
pour présenter et poursuivre, devant la Cour Supérieure, 
une requête demandant la radiation des noms d’un certain 
nombre d’huissiers, que les requérants prétendaient être in- 
compétents à agir comme huissiers dans la cité de Montréal. 
Le Défendeur plaida qu'il n’avait aucun intérêt dans les pro- 
cédés qui avaient eu lieu, qu'il n'avait jamais employé les 
Demandeurs pour présenter ladite requête, et qu'il n'avait 
jamais autorisé qui que ce soit à employer les Demandeurs ; 
que le seul document requis par le Défendeur était un mémoire 
qui lui avait été présenté par divers huissiers, avec l'assurance 
que la seule dépense à encourir serait de trente sous, pour 
faire faire des copies, laquelle somme le Défendeur a payée, 
et que, si les Demandeurs ont été employés par d'autres par- 
ties, ce que le Défendeur ignore, il u’est pas responsable de 
leur fait et ne peut être condamné. Les Demandeurs, appelés 
sur faits et articles, répondirent que le Défendeur, en signant 
cette requête, donnait autorité à tout membre du barreau de 
la présenter en cour et de la conduire jusqu’à jugement. Deux 
témoins furent examinés de la part du Défendeur; ils prou- 
vèrent que le Défendeur avait signé la requête, et avait payé 
25 cents pour la transcription de la requête et des copies. Les 
témoins lui ont dit que c'étaient les seuls déboursés jusque 1a, 
mais ne lui ont pas dit qui ils emploieraient comme avocats. 
Tous les huissiers contre lesquels lu requête voulait procéder 
étaient canadiens français. Les témoins affirment qu'ils n'ont 
pas dit au Défendeur qu'en payant 25 cents, il payait tous les 


(1) V. art. 1726 C. C. 
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frais & encourir sur la requéte. Les témoins pensent que c’est 
un Mr. Boucher qui employa les Demandeurs. Ils sont huissiers 
eux-mémes et savaient que les Demandeurs présentaient la 
requête et c'était généralement connu parmi les signataires. 
Un des témoins produisit un reçu qui le déchargeait de sa 
solidarité avec les autres signataires, par le paiement de $2,00. 

G. DouTRE, pour le Demandeur, soumit les autorités sui- 
vantes, pour établir la solidarité des signataires: Carré et 
Chauveau, vol. 1, p. 655, quest. 553 : “ Dans tous les cas, du 
“reste, l’avoué peut réclamer solidairement des parties les 
“ dépens qu’il a exposés pour elles. Ses qualités de mandataire 
“ lui en donnent évidemment le droit.” Code civil français, 
n° 2002 ; Pigeau, Comm., t. 1, p. 308; Favard de Langlade, 
vbo Dépens, p. 55; n° 5. Dalloz, t. 9, p. 667, n° 4: “ Un avoué 
“ qui a occupé pour plusieurs personnes intéressées dans la 
“ même affaire a-t-il pour le paiement de ses frais une action 
“ solidaire contre ‘chacune d'elles ? Il nous semble que l’avoué 
“ peut agir solidairement, l'art. 2002 lui est appliqué ; en vain, 
“ dit-on que cet article ne concerne pas le mandataire ad litem, 
“ que la solidarité n'existait en faveur de l'avoué qu'autant 
“ qu’elle lui serait accordée par les lois de la procédure. Cette 
“ argumentation n’est que subtile. Le code civil forme le droit 
“commun et ses dispositions ne perdent leur vigueur que 
“ lorsqu'il y est dirigé par quelque loi spéciale. Aucune loi ne 
“ fait exception à l'art. 2002 à l'égard des avoués, ils doivent 
“avoir les droits comme ils ont les obligations des autres 
‘“ mandataires.” Domat, Lois civiles, t. 1, p. 127, tit. 15, sec. IT, 
p- 5: “Si plusieurs ont constitué un procureur, ou donné 
“ quelque ordre, chacun d'eux sera tenu solidairement de tout 
“ l'effet de la procuration, mandement ou commission envers 
“ le procureur constitué et de le rembourser, indemniser et 
“ dédommager s'il y en a lieu de même que sil avait donné 
“ seul la procuration ou autre ordre ; encore qu'il n’y soit pas 
“ fait mention de solidarité. Car celui qui a exécuté l’ordre, l’a 
“ fait sur l'engagement de chacun de ceux qui l'ont donné et 
“il peut dire qu'il ne l'aurait pas fait sans cette sûreté de 
“ l'obligation de chacun pour toutes les suites de l’ordre qu'il 
‘“ donnait.” Berriat Saint Prix, p. 73, note 22, n° 24. 

W. RoBERTSON, pour le Défendeur, dit que son client 
n’avait aucun intérêt dans les fins de la requête. I] est Anglais 
et sa pratique n’est qu'angluise. Il avait signé la requête pour 
faire plaisir aux autres signataires. Les huissiers que l'on 
voulait faire suspendre étaient des huissiers canadiens-français, 
et leur suspension n'’affectait et ne profitait en rien au Défen- 
deur. I] avait payé sa part, en donnant 25 cents et se trouvait 
libéré de toute réclamation. Les. Demandeurs n'avaient recu 
aucune autorisation de comparaitre en son nom et le Défen- 
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deur n'était jamais allé aux bureaux des Demandeurs pour 
s'entendre et conférer sur la requête. Que le Défendeur, dans 
le cas où 1] serait lié avec les Demandeurs, ne pouvait enfin être 
condamné qu'à payer 82,00, comme d’autres l'ont fait. 

G. DoutRE répliqua que les Demandeurs ignoraient les con- 
ventions particulières des requérants et devaient les ignorer. 
Vingt-quatre des requérants auraient bien pu s'entendre 
entr eux et se donner quittance réciproque et charger un vingt- 
cinquième insolvable de voir à trouver un avocat pour les 
représenter. Il serait étrange que l'avocat se trouverait lié par 
ces conventions particulières dans lesquelles il ne serait pas 
partie et qui auraient lieu à son insu. Le Défendeur avait le 
même intérêt dans la requête que les autres signataires. Le 
fait qu'il est anglais n'est pas un obstacle à une pratique fran- 
çaise.Ïl y a autant d'anglais qui emploient un huissier français, 
qu'il y en a qui emploient: un avocat francais, et vice versa. 
La suspension des huissiers étrangers était dans l'intérêt de 
la communauté en général des huissiers de Montréal. Le Dé- 
fendeur l'avait admis en se plaçant au nombre des autres 
signataires, et le Demandeur n'avait pas à voir si l'intention 
du Défendeur en agissant ainsi était de faire plaisir à ses con- 
frères ou non. Les 25 cents payés par le Défendeur cousti- 
tuaient sa part dans les frais de la transcription de la requête 
et des nombreuses copies, frais non compris dans le mémoire 
des Demandeurs. Enfin le Défendeur, nayant pas désavoué 
les Demandeurs lorsqu'ils présentèrent la requête et répon- 
dirent aux contestations sur icelle, et la conduisirent jusqu'au 
jugement est mal fondé à prétendre qu'il n’a donné aucune 
autorisation aux Demandeurs d’agir. 

Per CURIAM: L'action des Demandeurs n'est pas fondée. 
Le Défendeur, en payant 25 cents, s’est libéré de toute respon- 
sahilité vis-à-vis des Demandeurs. Aucune autorisation n’a 
été donnée par le Défendeur aux Demandeurs ; le seul recours 
que les Demandeurs peuvent exercer est une action contre les 
parties à la requête qui leur ont confié leurs intérêts. L'action 
est déboutée avec dépens. (9 J., p. 176 et 1 Z. C. L. J, p. 65.) 

MÉDÉRIC LANCTOT, pour les Demandeurs. 

A. and W. ROBERTSON, pour le Défendeur. 
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PREUVE.—COMMENCEMENT DE PREUVE PAR EORIT. 


Court OF QUEEN’S BENCH, IN APPEAL FROM THE CIRCUIT 
Court, Montreal, 7th December, 1863. 


Coram LAFONTAINE, C. J., DUVAL, J., MEREDITH, J., 
MONDELET, J. and BADGLEY, Jd. 


HENRY THomaAs, Defendant in court below, Appellant, and 
AMABLE ARCHAMBAULT, Plaintiff in court below, Respon- 
dent. 


A. sends a letter missive to a notary public in the following terms: 
“ Je prends la liberté de vous transmettre sous ce pli deux transports 
de créance à moi faits par A. H. Leclaire, marchand de votre village et 
“ qu'il m’a demandé ” de placer entre vos mains pour collection; a cette 
fin, je vous inclus la procuration nécessaire. Je désire que vous donniez 
l’avis nécessaire aux différents débiteurs, du transport qui m'a été fait 
de leur créance, etc. M. Leclaire m'a dit qu'il s'était entendu avec vous au 
sujet de la rémunération de vos services dans cette affaire, etc. 

Held: That such letter missive was a sufficient commencement de preuve 
par écrit to entitle A. to adduce parol evidence to establish the existence 
of an understanding between the notary and Leclaire, A’s cédant, that 
the notary was to look to Leclaire for his fees. (1) 

2° That the claim of a notary public for professional services is not a 
commercial matter, and therefore the English rules of evidence are not 
applicable to it. 


By an action instituted in the Circuit Court, District of. 
Montreal, the 2nd of October 1861, Respondent, a notary public, 
claimed from Appellant the sum of £38 12s 6d, as amount of 
notarial fees which he alleged to be due to him by Appellant, 
for signifying notice of transfer upon the debtors of Antoine 
H. Leclair, at Appellant’s request. The Appellant pleaded as 
follows: “ qu'il avait engagé et requis les services du Deman- 
deur, en vertu et par une lettre missive adressée au Demandeur, 
le 10 mai, 1858, dans laquelle il lui dit qu'il avait été informé 
et qu'il était entendu que A. H. Leclaire, le cédant du Défen- 
deur, s'était arrangé avec lui, le Demandeur, pour le paiement 
de ses émoluments pour signifier le transport aux débiteurs 
y nommés et pour ses honoraires, et la rémunération de ses 
services dans l'affaire ; que, de fait, le Demandeur devait alors 
et doit encore à Leclaire un compte d'effets et marchandises 
s’élevant à un montant considérable ; que le Demandeur était 
arrangé avec Leclaire pour le paiement de ses émoluments 
dans toutes les transactions en question, ce qu'il a reconnu 
plusieurs fois, tant avant qu'après le transport, et, nommément 
en avril 1860 ; que le Demandeur a accepté Leclaire, en paie- 


(1) V. art. 1233 O. C. 
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ment pour ses émoluments comme agent du Demandeur, et 
ayant signifié le transport comme tel, le Défendeur a opéré 
une transaction commerciale, et le paiement de ses émoluments 
et honoraires était en déduction du compte de marchandises 
qu'il devuit à Lecluire, son créancier ; que le Défendeur ne 
doit rien au Demandeur.” The Respondent met this plea by 
a general answer. The Respondent produced witnesses to 
establish that his charges were the ordinary charges for such 
services as he had performed for Appellant. The Appellant 
produced his cédant, Leclaire, and a brother of Leclaire to 
prove that an understanding existed, to which Respondent 
was privy and a party, that Respondent was to be paid his 
fees for signifying the transfer, by Leclaire, and Appellant 
relied upon the following letter to Respondent, and its answer 
as a sufficient commencement de preuve par écrit to entitle 
him to the right of producing such parol evidence: “ Mont- 
réal, 13 mai 1858. A. Archambault, St Louis de Gonzague. 
Monsieur: Je prends la liberté de vous transmettre sous ce 
pli deux transports de créance & moi faits par A. H. Leclaire. 
marchand de votre village, et “ qu'il m’a demandé ” de placer 
entre vos mains pour collection à cette fin, je vous inclus la 
procuration nécessaire. Je désire que vous donniez l'avis néces- 
saire aux différents débiteurs du transport qui m'a été fait 
de leurs créances, et que vous receviez de suite des mains de 
M. Leclaire, les obligations, billets et comptes qui m'ont été 
transportés. J'aimerais que tous ces montants fussent collectes 
au plus tôt possible, en usant toutefois d'une sage discrétion 
à l'égard de la position où peuvent se trouver placés les 
débiteurs. M. Leclaire in'a dit qu'il s'était entendu avec vous 
au sujet de la rémunération de vos services dans cette affaire ; 
néanmoins, je vous prie de me dire combien vous chargeriez 
pour cela, car je veux qu'il soit bien compris que vous agissez 
comine mon “ agent,” et que vous ne rendiez compte qu'à moi 
de tous les argents retirés par vous au moyen de la présente 
procuration ; et, quoique les services de M. Leclaire puissent 
être bien utiles et d'une grande valeur, vous devez les accepter 
de manière à ne compromettre en aucune sorte “ la cession ” 
qui vient de m'être faite et mon recours contre les débiteurs. 
Veuillez, s’il vous plait, accuser la réception des obligations 
des mains de M, Leclaire. Je suis, Monsieur, votre, ete., Henry 
Thomas.” It should be observed here that Appellant also pre- 
tended that the acts of Respondent in his behalf were of a 
commercial character and that, consequently, english rules of 
evidence were applicable. Respondent opposed these preten- 
sions of Appellant, and objected to his being allowed to adduce 
parol evidence. The Circuit Court (Monk A. J.), 24 Nov., 1862 
rendered the following judgment: “ La cour, considérant que 
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la preuve & laquelle le Demandeur a fait des objections sur 
les dépositions de Antoine - Hector Leclaire et Xavier-A. 
Leclaire, est illégale, et, vu la motion pour rejeter telle preuve, 
accorde la motion du Demandeur, maintient les objections, et 
rejette la preuve & laquelle les objections ont été faites; et, 
procédant & juger sur le mérite de cette cause, considérant que 
le Défendeur n’a pas fait une preuve légale et suffisante des 
allégués essentiels de sa défense, déboute la défense; et con- 
sidérant qu'il résulte de la preuve produite que le Demandeur, 
en sa qualité de notaire, a fait, à la réquisition du Défendeur, 
pour lui, les actes et l'ouvrage professionnel mentionnés et 
détaillés en son compte contre le Défendeur, et, vu qu'il est 
prouvé, d'une manière précise et légale, que les émoluments et 
honoraires chargés et demandés pour tels actes et ouvrages 
professionnels sont justes et raisonnables, et que le Deman- 
deur mérite, pour ses services, le montant pur lui réclamé par 
son action ; la cour condamne le Défendeur à payer la somme 
de £38 12 6, ete.” This judgment was appealed from, and the 
Court of Appeals rendered judgment reversing it, on the 7th 
December, 1863. 

LAFONTAINE, juge en chef dissentiens, said: 1° Je suis 
d’opinion que les vacations de notaire ne constituent pas un 
fait commercial. La preuve verbale ne devait donc pas étre 
admise à ce titre, ainsi je dois approuver la partie du jugement 
de première instance qui accorde la motion du Demandeur à 
l'effet de faire rejeter cette preuve, que le Défendeur (Appel- 
lant) a voulu faire à l’appui de sa défense. 2° Je regarde la 
lettre du 13 mai 1859, adressée au Demandeur par le Défen- 
deur, comme constituant, le premier, son préposé pour faire, 
en sa qualité de notaire, les significations des transports en 
question et de plus son propre agent pour faire la recette des 
débiteurs délégués. La stipulation contenue dans un seul des 
transports, celui du 12 mai 1859, que “ toute copie du transport 
et signification de ce transport aux débiteurs,ou à aucun d'eux, 
seront aux frais et à la charge du cédant, ‘est une stipulation qui 
qui ne regarde que les parties au transport, c'est-à-dire, l’Appe- 
lant Thomas et Leclaire, et nullement l'Intimé. Je ne vois pas 
une pareille stipulation dans le transport du 26 avril. La lettre 
du Demandeur n’est pas à mes yeux une preuve suffisante que 
le Défendeur,en accusant la réception ,eût dû considérer Leclaire 
comme devenant le débiteur de ses honoraires,à la place de Tho- 
mas, et que celui-ci ne devait pas en être tenu.‘ Je veux,” lui dit 
Thomas,“ qu'il soit bien compris que vous agissez comme mon 
agent et que vous ne rendiez compte qu'à moi de tous les 
argents retirés par vous au moyen de la présente procuration,” 
il lui avait dit auparavant dans cette même lettre: “ Je vous 
inclus la procuration nécessaire.” En effet, cette procuration 

TOME XIV. 
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est du 12 mai 1859 et passée devant Belle, notaire : et copic 
en est produite à l’enquête par le Demandeur. Il y est bien 
fait mention de deux transports, comme étant datés l’un du 
26 avril et l’autre du 12 mai 1859, et comme étant les seuls 
auxquels doive se borner l'agence donnée à l’Intimé, mais il 
n'y est nullement fait mention des conditions de paiement, 
auxquelles cette agence était donnée, et comme devant changer, 
sous ce rapport, les relations du mandant et du mandataire. 
3° L’Appelant prétend que le Demandeur alléguait un trans- 
port du 1 mai, mais qu'il ne produisait qu'un transport du 
12 mai. Cela n'est pas exact. Le Demandeur déclarait bien, 
dans sa déclaration, que Leclaire “ le 1 (si toutefois ce chitire 
est lisible) ou vers le premier mai 1859, aurait transporté etc” 
Il n’allègue pas de date précise quant au mois. Mais il produit 
les deux transports des 26 avril et 12 mai 1859. Je crois que 
cette allégation “ vers le 1 mai 1859 ” est suffisante pour com- 
prendre le dernier comme le premier des deux transports. Si 
elle n’est pas suffisante pour comprendre le dernier, ne pour- 
rait-on pas dire également quelle ne doit pas l'être pour com- 
prendre le premier ? 4° Le Défendeur a aussi prétendu,“ dans 
“ga défense écrite, que le Demandeur a même été intidèle à 
“son mandat, en faisant des actes contraires aux intérêts du 
“ Défendeur, mais favorables à Leclaire, son créancier.” Ceci 
est assez grave, mais l'accusation aurait dû être plus précise et 
mieux indiquée et formulée. Il s'est contenté de produire son 
transport,en date du 12 mars 1860, fait de certaines créances 
par Leclaire à son frère, Xavier-Alphonse Leclaire, et passé 
devunt “ Am. Archambault, N. P.”, c'est-à-dire devant le De- 
mandeur lui-même. Assurément, avec cette seule preuve, il 
nous est impossible de décider si le reproche fait au Deman- 
deur par le Défendeur est bien fondé ou non. L’assertion est 
trop vague, et la prétendue preuve trop peu satisfaisante. Je 
suis donc d'opinion de contirmer le jugement de preinière ins- 
tance. 

MEREDITS, J., said: The claim of Respondent, for services 
as a notary public, is not a commercial matter and, there- 
fore, the English rules of evidence are not applicable to the 
case ; but I am clearly of opinion that Appellant made out a 
sufficient commencement de preuve and, therefore, that he is 
entitled to the benefit of the parol evidence which he adduced. 
In the letter of the 13th May, 1859, Thomas says : “ Je prends 
“ la liberté de vous transmettre sous ce pli deux transports de 
“ créance à moi faits par A. H. Leclaire, marchand de votre 
“ village, et qu'il m'a demandé de placer entre vos mains pour 
collection, etc.” And, with respect to the payment of Archam- 
bault’s services, Thomas says: “ Lecluire m'a dit qu'il s'était 
“ entendu avec vous au sujet de la rémunération de vos ser- 
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“ vices dans cette affaire, néanmoins je vous prie, ete.” Ar- 
chambault acknowledged the receipt of this letter by a letter 
of the third of June, in which he declared himself willing to 
comply with the request of Thomas, without in any way 
questioning the statement made by Leclaire and communi- 
cated by Appellant, to Respondent. “ Qu'il s'était entendu 
“ avec vous au sujct de la rémunération de vos services en 
“ cette affaire.” As to this letter, I believe, my brother Bad- 
gley thinks it must be understood as referring exclusively to 
the services of Archambault as agent ; but I cannot see any- 
thing in the wording of that letter to justify such a restricted 
construction of it : and it seems to me difficult even to imagine 
any reason which could have led to the making of such a 
distinction ; for there was exactly the same reason for ap- 
plying Archambault’s professionnal fees in part payment of 
the debt due by him to Leclaire, that there was for applying 
his agency fees in the same way. It has also been said that 
Thomas could not make a commencement de preuve par écrit 
for himself by his own letter. That is quite true, but we draw 
the conumencement de preuve, not from the letter merely, but 
from the fact that Archambault received it and acted upon 
it, without disclaiming the statements it contains as to his 
agreement with Leclaire. With reference to the commence- 
ment de preuve par écrit, it is also to be observed that, in the 
transfer of the 12th of May, there is a clause as follows: 
“Toute copie du présent transport et signification de ce 
“ transport aux débiteurs ou à aucun d'eux seront aux frais 
“ et à la charge du cédant,” and that Respondent Archambault 
was fully aware of the clause, is certain, as he must have 
written it each time that he made copy of that transfer. This 
clause is of importance not only as corroborating the com- 
mencement de preuve par écrit resulting from Thomas’ letter, 
and the answer of Archambault, but also as confirming the 
interpretation which, I think, ought to be given to that letter ; 
because, it appears, by the clause under consideration, that, 
at least in so far as regards the professionnal services relating 
to the transfer of the 12th May, Respondent knew perfectly 
he had to look for payment, not to Thomas, to whom he now 
looks, but to Lecluire [n considering the question as to 
whether there is or is not a commencement de preuve, it is 
proper to bear in mind that, at the time of the alleged agree- 
ment, Respondent was indebted to Leclaire in a sum of money 
much exceeding the amount of his charges for professional 
services. The arrangement alleged by Appellant was, there- 
fore, exactly what was to have been expected under the cir- 
cumstances, supposing all the parties to be honest and reason- 
able. It enabled Respondent, by means of his professional 
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services, to pay a part of the debt due by him to Leclaire 
and it enabled the latter pro tanto to discharge his liability 
towards Appellant, and thus avoided a circuity of payments. 
which, supposing the parties to be willing to pay their debts, 
would otherwise be necessary, viz : a payment for professionnal 
services from Thomas to Archambault, then a payment by 
the latter of his account to Leclaire ; and in fine a payment 
on account by Leclaire to Thomas. The Respondent, on his 
part, desires to stop the circle of payments, not however by 
the fair mode of compensation ; but by exacting payment in 
cash from Thomas, and, at the same time, leaving the debt 
due hy himself to the debtor of Thomas unpaid. r shall add 
merely, that if, as I think, there isa sufficient commencement 
de preuve par écrit, then it is proved beyond doubt by the 
two Leclaire, that Respondent agreed to allow his charges for 
the professional services in question to go in deduction of his 
indebtedness to A. L. D. Leclaire and, therefore, his action 
against Thomas ought not to have been maintained. Judgment 
reversed. (9 J. p. 203). 
Moreau, OUIMET et CHAPLEAU, for Appellant. 
LEBLANC et CassiDyY, for Respondent. 


CAPIAS.—UNLIQUIDATED DAMAGES. 
SUPERIOR (COURT, Montreal, 31st December, 1863. 
Coram SMITH, J. 


REDPATH vs. GIDDINGS. 


Con. Stat. L. C., cap. 83, 8.7, “ Every day, not being a Sunday or 
“ holiday, shall be deemed a juridical day for all the purposes of this 
“act,” i.e. “An act respecting the ordinary procedure in the Superior 
and Circuit Courts ” Held, that where a party declared that he might 
sustain damage, or lose his debt by waiting till Monday, there was suf- 
ficient to justify the Judge in causing a writ of capias ad respondendum 
to issue on Sunday. 

2. That a claim of unliquidated damages for alleged personal wron:s 
is a sufficient cause of indebtedness to justify the ixsue of a cupias a 
reapondendum when the facts submitted to the Judge satisfy him that 
there is something tangible to give damages. (1) 

3. That, in Lower Canada, claims arising from torts are considered 
debis as well as those arising from contracts, and this in conformity to 
the French and Roman law. 


This was an action commenced by the issuing of a writ of 
capias ad respondendum, based upon the following affidavit 


(1) V. art. 801 C. P. C. 
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of Plaintiff: “ William James Lewis Redpath, of the City and 
District of Montreal, gentlemen, being duly swarn, doth de- 
pose and say : That the Honorable Joshua R. Giddings, of the 
same place, Consul General of the United States of America, 
is personally indebted to this deponent in the sum of twenty 
thousand dollars, for personal damages suffered and sustained 
by this deponent, and for moneys paid, laid out and expended 
for and by reason of the several acts of violence committed 
upon the person of deponent, and of his illegal arrest, impri- 
sonment and detention hereinafter mentioned, all which de- 
ponent alleges were done and executed by and at the instance 
and upon the order, and with the connivance, authority and 
sanction of said Giddings, and without any just, reasonable 
or probable cause whatever, and without any warrant or legal 
authority to justify the same. And Deponent further saith 
that with the view of perpetrating the said several acts of 
violence against him, and of arresting, imprisoning, and de- 
taining in custody, this Deponent, the said Giddings conspired, 
confederated and agreed with two depraved persons, well 
known to be persons of bad repute, to wit : Thomas Jones and 
Mathew Hawkins, for said illegal purpose, and did agree and 
promise to pay Jones and Hawkins a sum of money therefore, 
whereupon and in pursuance of the order to that effect of 
said Giddings and with his sanctions, connivance and autho- 
tity, hut without any just, reasonable or probable cause, and 
without any warrant or other legal authority whatever Jones 
and Hawkins did, at the city of Montreal, upon the thirty- 
first day of the month of October last, wickedly, falsely and 
maliciously, and with the view of carrying out the instruc- 
tions and the said illegal object of the said Giddings,and of im- 
prisoning and of detaining in custody this Deponent, and of 
ruining him in his good name,fame and credit, falsely, wickedly 
and maliciously chargeandaccuse this Deponent of having com- 
mitted in the city of New-York, in the State of New-York, one 
of the United Stutes of America, the atrocious crimes of mur- 
der and arson, and did, then and there, acting in concert, as 
aforesaid, with Giddings,and in obedience to his order and with 
his sanction and authority, violiently assault this Deponent, 
and did also then and there arrest and confine him under the 
false pretence that he had been guilty of the said crimes of 
murder and arson, and did also, then and there, force and 
compel this Deponent to leave the city of Montreal and to go 
with them a prisoner to the city of New-York, all which 
illegal and wrongful acts were done, encouraged, conselled 
and advised by Giddings, acting for said purpose in concert 
with Jones and Hawkins, the agents and instruments by him 
employed for the execution of said criminal and unlawful ob- 





310 RAPPORTS JUDICIAIRES REVISEE 


jects ; and this Deponent further saith that, immediately after 
he was arrested, he was forthwith forced and compelled to 
leave the city of Montreal and was, by Jones and Hawkins, 
acting always with the sanction, authority, and by the direc- 
tion of Giddings, with force and arms, carried and conducted 
from and out of the city of Montreal a prisoner to the city 
of Burlington, in the State of Vermont, one of the United 
States of America, with iron or handcuffs on his hands, and 
then between the hours of eleven and twelve of the clock in 
the night of the said thirty-first day of October, that being 
the time of their arrival, was thrown into and imprisoned in 
a loathsome cell or dungeon and there kept until about the 
hour of seven of the clock of the morning of the second ins- 
tant, when this Deponent was again, with great force and 
violence, assaulted and b2aten by Jones and Hawkins, and by 
them dragged about and forced and compelled to go from there 
with them asa prisoner to the city of New-York,at which place 
this Deponent arrived a prisoner at about nine at the clock 
upon the evening of the second of November, instant ; and 
Deponent further saith, that, immediately after his arrival in 
the city of New-York, he was aguin forced into and contined 
in a most loathsome and offensive cell under ground, end kept 
therein without being permitted to communicate with any 
person from the time of his last imprisonment, up to and un- 
til the fifth of November instant, when he was discharged 
and set at liberty without being brought’ to trial, or having 
undergone any examination before any Judge or Justice of 
the peace, and because no offense was by him committed, and 
no charge was made, nor could any be proved against him, 
and this Deponent further saith that, by reason of his illegal 
' arrest and subsequent imprisonment, he hath not only been 
greatly and grievously injured in his credit and reputation, 
but he hath also undergone terrible sufferings in mind and 
body, and he is now seriously and dangerously afflicted with 
- bodily pain and sickness, brought on and occasioned by the 
savage treatment and cruel torture to which he was subjected. 
And Deponent saith that, by reason of the premises and of 
his arrest and imprisonment, he hath been obliged to lay out 
and expend a large sum of money, exceeding four hundred 
dollars in procuring legal advice and professional assistance, 
at Montreal in endeavoring to relieve and exonerate hit- 
self from his arrest and imprisonment, and to obtain his re- 
turn from the city of New-York to the city of Montreal, and 
hath in fact altogether suffered by reason of the premises and 
of the matters and things hereinbefore alleged damage to the 
amount of the sum of twenty thousand dollars, which he 
hath a right to have and demand of and from Giddings. And 
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this Deponent further saith that he is credibly informed, hath 
every reason to believe, and doth verily and in conscience 
believe that Giddings is now immediately about to leave the 
province of Canada, with intent to defraud this Deponent, 
and that, without the benefit of a writ of capias ad respon- 
dendum against the body of Giddings, this Deponent will be 
deprived of his remedy, lose his debt and sustain damage. 
And Deponent, for the special reasons and grounds of his be- 
lief, saith that upon the thirteenth day of November instant, 
at the city of Montreal, he was informed by Giddings, that 
he would leave Canada forthwith, that he would be gone from 
thence within a few days, and that his son would take his 
place and act as consul of the United States of America, that 
he was sorry he was going immediately from Canada as 
otherwise he would try and do something for Deponent, for 
the injury which had been done him, meaning the injury 
oceasioned by his wrongful and illegal acts, hereinbefore re- 
cited. Upon this affidavit, a writ of cap. ad. res. issued against 
Giddings. On the 17th December, 1863, the following motion 
to quash was presented to the Court by efendant : “ Motion 
that the writ of capias ad respondendum in this case issued, 
the affidavit to obtain such writ, the order of the Judge made 
and signed on such affidavit, be declared irregular, insufficient 
and illegal, and that the arrest of Defendant, and all pro- 
ceedings had under said writ be declared illegal, irregular, 
null and void, and be set aside, and said writ be quashed and 
declared of no force or effect, and that the bail or security 
entered be declared at an end, and said sureties discharged and 
Defendant freed and discharged from the same, for the fol- 
lowing reasons: Because said writ was illegally and irregu- 
larly issued, made and signed by the Deputy Prothonotary, 
and it does not appear that, under the circumstances, he could 
have or had by law or the statute any power, right, or autho- 
rity to sign, seal, issue or deliver the same, and by said writ. 
it does not appear that deputy prothonotary acted in place 
of the prothonotary, or in his or their sickness or absence, as 
in such case he only could so act and sign and issue the writ 
herein issued. Because said writ issued and said affidavit was 
made, signed, and sworn to on a Sunday, the Lord’s Day, 
being a dies non, and could not by law issue or be signed 
sealed, or delivered on that day. Because Giddings was ar- 
rested and held to bail under said affidavit and writ of capias, 
on Sunday, the fifteenth day of November last past, being 
the Lord’s day. contrary to law, and said bail bond was en- 
tered into and given on sail day, and could not by law issue or 
be signed, sealed or delivered on that day. Because it does not 
appear, in and by said affidavit, under and by virtue of which 
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said writ issued, that Giddings is personally indebted to the 
Deponent in a sum of money amounting to or exceeding 
forty dollars. Because it appears that, at the time of the 
making and taking of such affidavit and the issuing of said 
writ, that the sole claim of the Deponent, against Giddings, 
was and is for damages, said damages not then or now fixed, 
determined, or settled, but then and now unliquidated, and by 
law no writ of capias can issue for, and no party whatever 
can be arrested or detained in a civil action for the recovery 
of damages unsettled, unliquidated, indeterminate and unde- 
termined. Because it does not appear that, at the time of 
making said affidavit and the issuing of said writ, that Gid- 
dings was personally indebted to Deponent or any person 
whoinsoever or to Plaintiff, in any sum of money whatever ; 
but, on the contrary, it is apparent that, at such time, no sum 
of money whatever was due by or exigible of him, Defendant 
by Deponent. Because said affidavit does not disclose or make 
known any legal right or cause of action or any right or 
cause of action whatever in favor of the Deponent or of 
any person whatever against Defendant or any cause of debt 
whatever. Because, by said affidavit, it appears that Deponent 
had no claim, or cause of action whatever, against Defendant. 
Because it appears that the matters and things complained of 
by Deponent were committed by parties other than Defen- 
dant, and for whose acts Defendant is in no wise responsible. 
Because it is not stated, nor does it appear by said affidavit, 
who are Plaintiff or Defendant in this cause, and it does not 
appear, nor is it disclosed that Deponent is the Plaintiff in 
this cause, the book-keeper, or the clerk or legal attorney of 
the Plaintiff, as required by law. Because it does not appear 
by said affidavit that any departure of Giddings would de- 
prive Plaintiff of his remedy against Defendant, as required 
by law. Because said affidavit does not disclose any demand 
ever made on Defendant by Plaintiff for said damages, or the 
payment or refusal of payment thereof by Defendant, or that 
the same are now and still due and unpaid. Because Deponent 
in said affidavit hath failed to allege his grounds of belief, or 
any valid, or sufficient grounds for his belief, that Giddings 
was immediately about to leave the Province of Canada, with 
intent to defraud his creditors generally, or Plaintiff in par- 
ticular, and that such departure would deprive Plaintiff of 
his remedy against Giddings. Because the cause of action in 
Deponent’s affidavit alleged, arose and originated in a foreign 
country, to wit, in the United States of America, and particu- 
larly that part averred in relation to the four hundred dollars. 
Authorities of Defendant on motion to quash : 1. As to issue 
of writ on Sunday, without petition or sufficient grounds dis 
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closed. Cons. Stats. L. C., p. 707, sec. 7, chap. 83 ; Dict. de Droit 
et Pratique, vo. Dimanche—Ferriére ; Denizart, Actes de Noto- 
riété, P’s 85 and Seq., p. 270 and Seq., p. 543; Ancien Deni- 
zart, vo. Fétes et Dimanches. 2. As to unliquidated damages, 
Drake, on Attachment ; Alexander vs. McLachlan (1); Allen 
vs. Allen (2); Dumaine vs. Guilmotte (3); Chapdeluine vs. 
Morrison (4); Malhiot vs. Bernier (5); Leonard vs. Pennell, 
No. 168 of 1849, Superior Court, Montréal, (SMITH, J.) 3. As 
to grounds of belief. Berry vs. Dixon, opinion of Judge MERE- 
DITH, 4 À. J. R. Q., p. 167, et 12 R. J. R. Q, p. 16. Farocque 


(1) L’affidavit pour Capias ad respondendum doit contenir l’allégation que 
le débiteur est personnellement endetté envers le Demandeur. (Alexander vs. 
McLachlan, C. S., Montréal, 30 décembre 1856, Day, J., SMirTH, J., et BaAp- 
ULEY, J., 5 À. J. R. Q., p. 362.) 

Un affidavit pour obtenir un camias, dans lequel il est juré ‘‘ que le Défen- 
deur est endetté envers le Demandeur en une certaine somme pour pension et 
logement pendant six mois, et pour hardes et effets à lui fournis ” est insuffi- 
sant, parce qu'il n’est pas allégué que le Défendeur soit personnellement en- 
detté envers le Demandeur. (Cuthbert vs. Barrett, C. S., Québec, 28 juin 1850, 
Duvaz, J., et MEREDITH, J., 2 R. J. R. Q., p, 463.) 


(2) Un affidavit pour capias, énonçant ‘‘ que le Défendeur est personnelle- 
ment endetté envers le Demandeur en la somme de £150 courant, étant le 
montant d’une pénalité stipulée dans une obligation exécutée par le Défendeur, 
à Stanbridge, le 29 avril 1843, basée sur la promesse faite par le Défendeur 
de procurer au déposant un titre bon et valable à deux lots de terre qui se- 
raient divisés entre eux,” n’indiqne aucune cause légale de la dette, quoiqu'il 

soit aussi allégué que les lots ont été divisés entre les parties ; qu'un titre à 

’un de ces lots a été fourni au déposant par le Défendeur ; que ce dernier a 
été mis en demeure et qu'il a refusé de donner pour l’autre lot un titre au 
Demandeur, le droit du déposant, dans ce cas, étant de poursuivre pour obte- 
nir un titre et, à défaut, la somme ainsi stipulée sous forme de dommages-in- 
térêts. (Allen vs. Allen, C. S., Montréal, 28 juin 1855, Day, J., VANFELSON, 

J., et MonDeLer, J., 5 R. J. R. Q., p. 146.) 


(3) Dans une action intentée pour le recouvrement de la somme de £30, 
dont £5 pour le louage d’un cheval pendant quatre jours et £25 pour la va- 
leur de ce cheval qui n’a pas été rendu à son propriétaire, il a été jugé, sur 
motion pour faire annuler le capias émis en la cause, que le refus du Défen- 
deur, tel qu'allégué dans l’affidavit du Demandeur, de rendre le cheval y men- 
tionné, ne crée pas une dette pour la somme de £25, valeur dudit cheval, mais 
donne seulement au Demandeur le droit de le revendiquer et de recouvrer les 
dommages éprouvés en conséquence de sa détention, et, dans le cas où le che- 
val ne serait pas remis après le jugement, d'en recouvrer la valeur par forme 
de dommages-intéréta. (Dumaine vs. Guilmotte, C. S., Montréal, 28 juin 1855, 
Day, J., VANFELSON, J., et MONDELET, J., dissident, 5 KR. J. R. Q., p. 145.) 


(4) Des dommages non liquidés ne peuvent être offerts en compensation 
dans une action sur obligation notariée. (Chapdelaine vs. Morrison, C. S., 
Montréal, 5 dévembre 1856, Day, J., Smirn, J., et BADGLEY, J., 5 KR. J. R. 
Q., p. 153. 


(5) Si, dans urle action commencée par capias, la cause d’action énoncée dans 
Vaffidavit est différente de celle énoncée dans la déclaration, le capias sera 
annulé. (Mailhiot vs. Bernier, C. S., Québec, 23 juin 1851, Duvat, J., et 
MerepiTH, J., 3 R. J. R. Q., p. 57.) 
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vs. Clarke (1). 4. Not allowed by the Judge or Prothonotary, 
Cons. Stats. L. C., chap. 87, p. 809, chap. 83, p. 704, chap. 78, 
p. 672. As to power of Deputy, chap. 83, p. 716, sec. 43. 
5. Not stated that deponent is Plaintiff or who is Defendant. 
Cons. Stats. L. C., p. 808, require affidavit of Plaintiff, his 
book-keeper, clerk or legal attorney. 6. As to $400, if not 
foreign debt, see Beaufield vs. Wheeler (2). On motion for 
security for costs. Cons. Stats. L. C., p. 726, sec. 68 : Civil 
Code Louisiana, . 9, sec. 42; 1 Bourjon, Tit. 9, chapitre 1 ; 
Ferrière, Dict. de Droit Pratique, vo. Domicile ; Domat, Liv. 1, 
Tit. 16, sec. 3; Coutume de Paris, art. 173 ; Guyot, vo. Domi- 
cile, pp. 109, 110. The Superior Court (Mr. Justice SMITH) 
rendered judgment on the 31st December, 1863. His Honor 
said : Two points came up for examination in this case. The 
action was brought by Redpath against Defendant, to recover 
damages for certain injuries to his person, which he alleged 
has been inflicted upon him by the order and authority, and 
with the connivance of Defendant, the American Consul 
General. An exception à la forme had been fyled by Defen- 
dant. His Honor had not observed in the record any plea to 
the merits. The Defendant now moved, first, for security for 
costs, alleging that Plaintiff Redpath had no domicile in this 
country, and he produced a number of affidavits in support of 
this allegation. The Plaintiff declared that he was a resident 
here and, in point of fact, it seemed that he was a resident. 
The affidavit went to show that he had no legal domicile here. 
Well, it was not necessary that a man should have a domicile 
in order to bring an action in this country. If an injury were 
received here, it would be unjust to deny him the right of 
action because he happened to have no legal domicile, though 
a resident. But the only evidence respecting domicile consist- 
ed of the affidavits. These affidavits, with one or two excep- 
tions, were taken in New-York and sworn before persons 
apparently authorised to receive depositions. But a moments 


(1) Dans un affidavit pour capias, l’allégué que le Défendeur, résidant dans 
les Etats-Unis d’Amérique, est sur le point de quitter la Province pour aller 
aux Etats-Unis, et donnant le nom des personnes qui en ont informé le dépo- 
sant, n'indique pas l'intention de frauder et est insuffisant. (Larorqus vs. 
Clarke, C. S., Montréal, 29 avril 1854, Day, J., Suit, J., et Monpuxet, J., 
4R. J. KR. Q,., p. 212.) 


(2) Unaffidavit pour obtenir une saisie-arrét avant jugement doit indiquer 
la cause de la dette avec assez de précision pour permettre au tribunal de 
juger si le Défendeur est endetté ou non envers le Demandeur ; en conséquence, 
un affilavit, alléguant ‘‘que le Défendeur est endetté envers le Demandeur 
en une somme déterminée pour effets et marchandises vendus et livrés par le 
Demandeur, tel qu'il apparaitra par le compte qui doit être produit en cette 
cause,” est insuffisant, attendu que cet affidavit n'indique pas que les effets et 
marchandises aient été vendus et livrés au Défendeur. (Beaufeld et al. vs. 
Wheeler, C. S., Montréal, 31 décembre 1860, Monk, J., 9 R. J. R. Q., p. 12) 
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reflection must show that these depositions could not be 
received here. In order that these affidavits from a foreign 
country should be received here, they must be sworn before 
some individual recognizable by the Courts of Canada But 
there was another objection, even if they could be read here. 
There was no doubt but all these depositions were caluin- 
nious in their nature. They did not touch the matter in ques- 
tion, but they vilified and abused Plaintiff, and pointed him 
out as the greatest scoundrel in the world. The judgment of 
the court on these affidavits was that they must be struck 
from the fyles of the court as calumnious and abusive in their 
nature, and not to be received at all. In the next place, there 
was enough before the court to show that Plaintiff was a 
resident here, though he might have no legal domicile. The 
court must tuke the evidence as it stood and must reject with 
costs Defendant’s motion that Plaintiff should be ordered to 
give security for costs. Next as to the main question. It was 
to be determined whether the action brought here was one 
that could be maintained in this court. On reading over the 
papers it was evident that a serious injury was complained of 
and one which it was for the jury to appreciate, if the case 
ever proceeded to that point. It was, however, sufficient for the 
court to tuke the statements as they appeared in the record. The 
Defendant moved, in the second place, that this proceeding by 
capias be quaslied upon several grounds, which resolved them- 
selves into four main objections: lst. That the capias was 
issued out upon a Sunday without adequate reason or just 
cause. 2nd. That there was no sufficient declaration in the 
affidavit that Defendant was personally indebted to Plaintiff 
in a sum exceeding £10 3rd. That Honey. the deputy protho- 
netary, had no right to issue a capias. 4th. That Plaintiff in 
his affidavit did not assign sufficient reasons to justify the as- 
sertion that Defendant was about to leave the province. As to 
the first objection, that the writ was issued on a Sunday and 
that the judge was not justified in granting the writ, the ge- 
neral rule was that it was only upon juridical days that pro- 
cess could issue at all. But there were exceptional cases. 
Where a party declared that he might sustain damage or lose 
his debt by waiting till the Monday, there was sufficient to 
justify the judge in allowing the writ to issue on Sunday. 
His honor would leave the second objection to be disposed of 
last. The third ground was that the deputy prothonotary had 
no right to act as prothonotary. There could be no doubt on 
this point; the deputy acted every day as prothonotary, 
either in the ubsence of the chief officer, or for the dispatch 
of business. This objection could not be maintained. The 
fourth ground was that there was no sufficient reason for 
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supposing that Defendant was about to leave the province. 
But Plaintiff made oath that Giddings had told him so him- 
self. If this were not true Defendant might petition to be 
liberated ; if true, there was a good cause for the capius. 
There was only one question left, the printipal one, namely, 
could a capius issue where the claim rested upon unliquidated 
damges ? After a little examination the Court was satisfied 
that this right existed; for if it did not exist, there would 
often be a denial of justice to Plaintiff under circumstances 
which would render such denial very sad. The Plaintiff had 
sworn that Defendant was indebted to him in a sum exceed- 
ing £10, and he added that there was x sum of $400 which he 
had laid out and expended, and also a suin of $20.000 damages 
included in the $25.000. The Plaintiff swears that, in conse- 
quence of the orders or directions of Defendant he was car- 
ried away from this country, incarcerated and subjected to 
every indignity, and that he was obliged to lay out the sum 
of $400, in his own defence. Will any one say that, under 
these circumstances, this did not constitute a debt ? A man 
had been taken away to a foreign country and he had been 
obliged to lay out a large sum. Could this be set aside on the 
pretence that it was a debt contracted in a foreign country 
and therefore it was not good for a cupias ? Why, it was part 
of the res geste ; it was part of the delictum. It was impossi- 
ble to divide the matter, and say that one part of the tort 
was committed in this country and another part in another 
country. There was then evidence that the debt existed. We 
come back to the main question: could a capias issue for da- 
mages ? It had been said that where an action sounded in 
damages, the intervention of a jury was required to estimate 
the amount and that there could be no debt in existence till 
it had been limited and restricted. Some had said that it must 
be a sum of money actually due, before it could be considered 
a debt at all. But, in this country, where we followed the 
Roman and French law, all claims were considered debts 
whether they arose from a contract or a tort. [t could not be 
said, therefore that, becanse there was no contract broken, 
there could be no debt. If a man knocked another down, 
maimed him or took away his life, the law made the contract 
and the party having violated the law became liable to da- 
mages. Did not this constitute a contract as strong as one 
passed between the parties? A nuinber of authorities had 
been cited as to whether an action by capius would lie for 
damages of this description. In several of the states there 
were positive enactments, but in these very cases they took 
good care to make no distinction between cases of tort and 
cases of contract, and his honor considered that it would be 
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monstrous to do so. It could only be done by the authority 
of the senate. Supposing a inan inflicted bodily injury upon 
a person, this was ground for a capias ; if he destroyed pro- 
perty, it makes no difference. And fons a step further, sup- 
pose life were taken away, what difference did it make ? Was 
a man who had been ruined, his property destroyed and his 
person maimed, to be told on coming before the Court, that 
his action could not be maintained, because there were no 
liquidated damages ? This objection therefore could not be 
maintained. If the judge could see in the facts submitted to 
him something tangible that would give damages, it was 
merely a question as to the amount of bail. His honor was of 
opinion that if there were no other debt but the four hundred 
dollars, it would have been sufficient to maintain the cupius, 
and how much more so when to this was added the claim for 
unliquidated dainages ? In an action for seduction in Upper 
Canada it was held that there was good ground. Under all 
the circumstances, his honor did not hesitate a moment to say, 
that an arrest might be made for unliquidated damages. Mo- 
tion dismissed. 9 J., p. 225. 
B. DEVLIN, for Plaintiff. 
PERKINS & STEPHENS, for Defendant. 


POWERS OF ASSIGNEE. 
Court OF QUEEN’S BENCH, Montreal, March 9th, 1865. 
In appeal from the Circuit Court, District of Montreal. 


Coram DuvaL, C. J., MEREDITH, J., MONDELET, J., and Bap- 
° GLEY, À. J. 


GEORGE STARKE et al., Defendants in Court below, Appellants, 
and JAMES M. HENDERSON, Plaintiff in Court below, Res- 
pondent. 


A commercial firm placed a quantity of tobacco in the hands of 
Appellants to be held by them until the said firm should deliver to 
Appellants a certain promissory note of another firm. The said first 
mentioned firm becoming bankrupt assigned and transferred with the 
consent of Appellants, all their stock and claims (créances) to Respon- 
dent as assignee of their estate, giving him full power to receive and 
sell and dispose of the said stock in such a manner as he should see fit 
for the benefit of their creditors. The Respondent offered the said note 
to Appellants which they received and retained, but refused to deliver 
up the tobacco. Held, that the Respondent as such assignee could, 
in his own name, revendicate the said tobacco in the pcssession of the 
Appellant. (1) 


(1) V. art. 19 C. P. C. 
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This action was brought by Respondent to recover posses- 
sion of four boxes of tobacco, of the value of $133.90. The 
declaration sets forth that, on the 27th of January, 1861, the 
firm of Stalker, O’Brien and Co. placed in the hands of 
Appellants the four boxes of tobacco in question, to be held 
by them until Stalker, O’Brien and Co. should, in’ fulfilment 
of an undertaking then entered into, obtain and deliver to 
Appellants the promissory note of the finn of Newton and 
Jennings, for the sum of $100, dated 14th November, 1860, 
payable tive months after date and being in renewal of ano- 
ther note of Newton and Jennings, then held by Appellants, 
Appellants agreeing to deliver up the tobacco as soon as the 
renewal note should be delivered to them. That, on the 12th 
of February, 1861, by deed before Doucet and colleague, 
notaries, Stalker, O’Brien and Co. dissolved co-partnership, 
and, for the consideration and on the conditions in said deed 
" mentioned, assigned, transferred and made over to Respon- 
dent all their stock in trade and all sums of money due to 
them, with full power to Respondent to demand, recover and 
receive the same, and thereby subrogated Respundent in all 
the rights and privileges of Stalker, O’Brien and Co., with 
full power to receive and sell and dispose of all their said 
stock in trade, in such manner as he should see fit. That this 
transfer and assignment was made with the express consent, 
approval, ratification and acceptance of all the creditors of 
Stalker, O’Brien and Co. and especially of Appellants. And 
that said four boxes of tobacco, then in Appellants’ possession, 
formed part of the stock in trade assigned. That, immediately 
after the execution of said deed and the ratification and ac- 
‘ceptunce thereof by Appellants and other creditors of Stalker, 
O’Brien and Co., Respondent received delivery of the estate 
assigned and took actual possession of all the stock in trade, 
except said four boxes of tobacco, and became invested with 
all the rights and privileges of the firm, pertaining to the 
said estate and stock in trade, including said four boxes of 
tobacco. That, about the 14th March following, Respondent 
offered to Appellants the renewal note of Newton and Jen- 
nings and demanded the tobacco. The Appellants received 
and retained the note, but refused to deliver up the tobacco. 
The declaration concludes that Appellants be ordered to deli- 
ver the tobacco to Respondent within a delay to be fixed by 
the Court and, in default of so doing, that they be condemn- 
ed to pay its value with costs of suit. The Appellants pleaded 
tive pleas: 1. A defense au fond en droit, urging that Res- 
pondent, as assignee to the estate, has no right of action. 
That the allegations of the declaration are insufficient to sus- 
tain his individual claim, or any right or claim in the quality 
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of assignee. That the action should have been brought by 
Stalker, O’Brien and Co. 2. That the tobacco does not belon 
to Respondent, he never having received delivery nor h 
possession of it before the institution of this action, which is 
therefore unfounded. 3. That, on the 3rd of July, 1860, 
Stalker, O’Brien and Co. were indebted to Appellants in the 
sum of £69 0s 4d for goods and they agreed to give to 
Appellants customer's paper as collateral security for the 
above amount and for subsequent purchases. That, on the 
3rd day of August, 1860, Stalker, O’Brien and Co. gave Ap- 
pellants Newton and Jennings’ promissory note at three 
months’ for $100, and also Leblane and Bourdon’s note for 
$100 as security for the debt aforesaid. That these two notes 
were subsequently paid to Appellants, leaving a balance due 
to them of £19 13s 5d. That, on the 26th January, 1861, 
Stalker, O’Brien and Co. delivered to Appellants the four 
boxes of tobacco as collateral security for the payment of said 
note of Newton and Jennings, not then due, and for the 
further claim of Appellants against them, and that the tobac- 
co was then valued at $66.95. That, on the 15th of May, 1861, 
Appellants, viewing the insolvency of Stalker, O’Brien and 
Co., sold one box of the tobacco for the net sum of £3 17s 8d, 
which reduced their claim to £15 15s 9d, for payment of 
which they hold the tobacco as security and offer to give up 
the tobacco on being paid this sum, and pray that it be 
adjudged that they have a right to hold the tobacco till the 
said sum be paid to them and that Plaintiff's action may be 
dismissed. 4. That Respondent has never had delivery or pos- 
session of the tobacco, has never rendered any account to the 
creditors of Stalker, O’Brien and Co., and that Appellants 
have only three boxes of the tobacco now in their possession 
which are of the value of only $50. 5. The general issue. To 
these pleas general answers were filed, and the cause was 
inscribed for hearing in law and for Enqurte, and hearing 
on the merits at the same time. The Respondent filed a copy 
of the deed of transfer and assignment, at the foot of which 
appears a written approval and acceptance signed by Appel- 
lants, and over twenty other creditors of Stalker, O’Brien and 
Co., and which is in the following terms: “ We, the under- 
“ signed creditors of the bankrupt firm of Stalker, O’Brien 
“and Co., after having taken communication of the above 
“ deed of assignment, hereby approve of, ratify, confirm and 
“accept the same, consenting that the assignment be carried 
“ out according to its dispositions. The undersigned further 
“ consent, agree, and give full authority to the James Hen- 
“ derson to dispose of the stock in trade and book debts of 
“ the firm, in the manner he shall deem most advisable in the 
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“ interest of the creditors generally, hereby ratifying any sale 
“ which he may effect thereof in block at so much in the 
“pound after publication upon tenders, or otherwise, promis- 
“ing to hold such sale good and binding ourselves not to 
“trouble the Henderson; the proceeds to be distributed 
“among the several creditors in proportion to their several 
“ claims, au mare la livre.” The Court below (Monk A. J., 
4th March, 1863,) rendered the following judgment: “The 
Court, considering that the défense en droit, pleaded by De- 
fendunts, is, under the circumstances of this case, as set forth 
in Plaintiff's declaration, unfounded in law. Considering that 
Defendants have not proved, by legal and sufficient testimony, 
the material allegations of their pleas, secondly, thirdly, and 
fourthly, pleaded, or established their sufficiency in law. And, 
seeing particularly that it is not proved that the four boxes 
of tobacco sought to be recovered by the present actiun were 
placed in the possession and custody of Defendants and 
pledged to them for the causes, goods sold, debts and liabili- 
ties, and in the manner and form as alleged in the plea third- 
ly pleaded by Defendants, doth dismiss the défense en droit, 
and the pleas secondly, thirdly and fourthly pleaded by De- 
fendants, and procceding to adjudge upon the merits of Plain- 
tiff’s action and demande. Considering that Plaintiff hath 
proved, by legal and sufficient evidence, the material allega- 
tions of his declaration, and particularly, that the four boxes 
of tobacco were and are included in the stock in trade of the 
firm of “Stalker and O’Brien,” and were the property of the 
said firm on the twelfth day of February, 1861, and were 
transferred, assigned and made over to Plaintiff by “Stalker 
and O’Brien,” in and by the deed of assignment made on the 
twelfth day of February, 1861. Considering that Defendants 
became parties to the deed of assignment, ratified, confirmed 
and signed the same, together with the other creditors of 
“Stalker and O’Brien,” and gave full authority to Plaintiff, 
as the assignee of the firm for the benefit of the creditors of 
“Stalker and O’Brien”. Considering that Defendants bound 
and obliged themselves not to obstruct, molest or trouble 
Plaintiff in the performance of his duty as such assignee ; and 
considering that by the assignment, Plaintiff had a right and 
became bound to take possession of all the stock in trade of 
“Stalker and O’Brien,’ and, among other goods, wares and 
merchandise, of the four boxes of tobacco, for the purpose 
aforesaid, and that all the parties became bound to facilitate 
the execution of the deed of assignment. Considering, further, 
that Defendants have wholly failed to prove that, at the time 
of the institution of the present action, or at the time of th 
execution of the deed of assignment, the four boxes of tobac- 
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co belonged to them, or that they had any right, title, or 
claim whatever to hold and retain the same, as security or 
pledge, for any debt, liability or obligation on the part of 
“ Stalker and O’Brien,” or on the part of any other person or 
persons whomsoever, but, on the contrary, it doth appear, 
from the evidence adduced, that the retention, by Defendants, 
of the four boxes of tobacco was and is wrongful, and wholly 
contrary to law, and in violation of the deed of assignment; 
seeing, therefore, that, under the circumstances of this case, 
according to law and the proof adduced therein, it is not com- 
petent for Defendants to contest the right, title and authority 
of Plaintiff to institute and maintain the present action, for 
the recovery, in due process of law, of the four boxes of 
tobacco ; seeing that it appears from the declaration of Defen- 
dants in their pleas, that they have sold and disposed of one 
of the boxes of tobacco and this previous to the issuing of 
the writ: and considering that Plaintiff hath established, by 
legal and sufficient evidence, that the three boxes of tobacco 
seized were, at the time of seizure, of the value of ninety- 
eight dollars and thirty cents, and that the box of tobacco, so 
sold by Defendants, was at the same period of the value of 
thirty-five dollars and sixty cents. The Court doth declare 
the Suisie Revendication made of said three boxes of tobacco 

d and valid; and it is considered, ordered and adjudged 
that Defendants do, within three days from this day, deliver 
up to Plaintiff the boxes of tobacco seized and do pay and 
satisfy to Plaintiff the sum of thirty-five dollars and sixty 
cents, as and for the value of the box of tobacco disposed of 
by Defendant, and in default of Defendants delivering up the 
three boxes of tobacco to Plaintiff, within the above delay, 
Defendants are hereby jointly and severally adjudged and 
condemned to pay and satisfy to Plaintiff the further sum of 
ninety-eight dollars and thirty cents, as and for the value of 
the three boxes of tobacco, with interest upon the sum of 
thirty-tive dollars and sixty cents, and in case of the non- 
delivery of the three boxes of tobacco, upon the further sum 
of ninety-eight dollars and thirty cents. from the twenty-third 
day of September, 1861, date of the service of process, until 
actual payment, and costs of suit. 

BADGLEY, J., said: “ The first difficulty arises at the thres- 
hold ;.it is the question of law, us to Respondent’s right, in 
law, to institute an action in rem for the recovery from 
Appellants of the tobacco, part of the stock in trade of the 
late firm and then in their possession. With reference to this 
connection solely, and to the legal objection raised by Appel- 
lants against Respondent’s right of action, it must be observed 
that the demurrer of course brings both parties into Court. 

TOME XIV. 2] 
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upon the deed and upon the cantract therein set forth, to 
which, on the one hand, Respondent was a party, and to which, 
on the other, Appellants had unconditionally assented where- 
by the latter had contracted and agreed that he should receive 
and dispose of the entire stock in trade of the dissolved firm, 
and of which stock the tobacco formed a part as alleged. The 
Appellants could not legally object against their own contract; 
and, if it were sufficiently set out in the declaration, they 
could not demur to the exercise of Respondent’s demand 
thereby, for the recovery of the firm’s stock, a right in him 
which Appellants themselves had fully recognized and assent- 
ed to. The demurrer, under these circumstances, was not jus- 
tified and was properly rejected by the Circuit Court. The 
second and remaining point is upon the merits. Jn limine, it 
must be stated that as well in the declaration as in the plea, 
the tobacco is recognized us of the stock or property of the 
dissolved firm, but it is alleged by both parties to have been 
held as security by Starke and Co. The parties differ, how- 
ever, upon this question of security. The Respondent asserts 
that the deposit was special and temporary only until the 
renewal note of Newton and Co. could be given to Appellants. 
The Appellants assert that the deposit was general to cover 
the balance of account due them by Stalker, O’Brien and Co. 
The evidence upon this point is to be found in the testimony 
of the two partners, Stalker and Tibbets «ulius O’Brien, and 
vf Baxter. An objection was raised against the testimony of 
Stalker on account of interest. The Statute, sub.-sec 2, 
sec. 14, cap. 82, C. S. L C., has provided that any person 
challenged as a witness on the ground of interest may give 
evidence, but his evidence shall have its weight with the 
judge, according as he is deemed entitled to credibility. The 
action is in Respondent's name and, whatever the result 
might be, Stalker could derive no benefit from it. Legally, 
his evidence could not be rejected. The only question is as to 
the credibility of his testimony.” Judgment confirmed. (9 J, 
. 238.) 
J. A. PERKINS, J'un., for Appellants. 
ABBOTT and DORMAN, for Respondent. 
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PRAUD.—EVIDENCE. 


Court OF QUEEN’S BENCH, Montreal, June 1st., 1865. 
In Appeal from the Superior Court, District of Bedford. 


Coram DuvaL, C. J., MEREDITH, J., DRUMMOND, J., MONDELET, 
J.,and BADGLEY, J. 


SAMUEL HERRIMAN et ux., Plaintiffs in Court below, Appel- 
lants, and SAMUEL RICHARD TAYLOR, Defendant in 
Court below, Respondent. 


A. fraudulently obtained from B., his mother-in-law, for an insufficient 
consideration, an assignment of all her right and interest as heiress at 
law in the real and personal estate of her daughter who had died child- 
less and intestate. The instrument of assignment was drawn up by a 
lawyer and the original passed into and remained in the possession 
of A. 

After B. discovered the fraud which had been practised upon her, she 
brought an action against A., concluding that the assignment be declar- 
ed null, and that he be condemned tu render her an account of all the 
real and personal estate of which her daughter died possessed, and 
also of the rents and revenues which had accrued to him from the said 
estate since her daughter’s decease. B. filed as an Exhibit a copy as- 
signment paper, certified to be such and to be exact, by the lawyer 
who drew the original. She also brought up the lawyer at enquéte to 
prove that the said Exhibit was a true copy. 

Hid 1st. That the assignment hein obtained by fraud and false 
representations, would be annulled and set asid :. (1) 

nd. That the English rules of evidence requiring “notice to produce” 
have not the force of Jaw in Lower Canada, and that the following arti- 
culation of fact submitted to the Defendant by Plaintiff: ‘ Is it not the 
** fact that the original paper writing, rale and assignment, which is 
“ set forth in the Plaintiffs’ declaration, is now and has been, since the 
‘execution thereof in the Defendant’s possession ; and that the paper 
‘‘ writing filed by the Plaintiffs as their Exhibit No. 12, is a true and 
‘* exact copy thereof,” was a sufficient notice to Defendant that Plain- 
tiffs would produce a copy of the said paper writing at enquét», and then 
prove it to be true, and also a sufficient notice to Defendant to produce 
the original thereof if he thought fit. (2) 

Semble. That if the Lefendant, A., intended to rely upon the abzence 
of the “ notice to produce,” he should have objected to the adduction of 
secondary evidence at enquête to prove the correctness of the pretended 


copy. 


This appeal is from a judgment of the Superior Court (Mr. 
Justice McCorp), in the district of Bedford, rendered on the 
19th of September, 1862. The action was instituted to recover 
the succession of the deceased daughter of the female Plaintiff, 
Lavina Fordyce. The declaration relates the marriage of La- 


(1) V. art. 993 C. C. 
(2) V. art. 1203 C. C. et 245 C. P. C. 
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vina Fordyce to Hosea Briggs, on the 19th March, 1821. Of 
this marriage there was a daughter named Drusilla, born 5th 
January, 1822, and married on the 5th March, 1850, to Jere- 
miah Shufelt, without contract, under communuuté régime. 
Hosea Briggs died 24th August, 1836, and, on the 12th Sep- 
tember, 1839, Lavina Fordyce married Plaintiff Herriman, 
without contract, thereby creating a communauté. On the 
21st November, 1853, Shufelt made his will, constituting 
Drusilla Briggs his universal legatee, and died 3rd August, 
1856, leaving in the community a farm, part of lot 23, range 
6, Durham, of the value of $2,000, and moveubles value $1,000, 
which Drusilla Briggs enjoyed up to the 10th April, 1860, 
when she married Defendant, their marriage being preceded 
by a contract, which provided : 1st. For the non-liability of the 
parties for each other's debts. 2ndly. Power to Defendant to 
collect the wife's (Drusilla Briggs) revenues and apply them. 
3rdly. No dower. 4thly. No right was given to Defendant to 
the real property of the wife. 5thly. Community was not 
excluded and, therefore, existed, into which entered the 
$1,000 of personal property of Drusilla Briggs and $500 
worth belonging to Defendant, who, after the marriage, went 
to the above farm of Drusilla Briggs, to live with her as her 
husband, and there possessed and enjoyed her property. draw- 
ing the rents and revenues up to her death. In the meantime, 
there was acquired to the community, property to the amount 
of $1,000. She died intestate, on the 28th May, 1860, leaving 
no issue, being at the time owner of the above described farm 
and premises and there being property of the community 
with Defendant to the value of $1,500 since which time 
Defendant has possessed, used, and enjoyed the whole thereof 
as his own, without causing any inventory or statement what- 
ever to be inade. That, by the death of Drusilla Briggs, her 
mother, Lavina Fordyce, inherited said farm as well as her 
daughter's share in the community with Defendant. About 
the 25th and 29th days of June, 1860, Defendant, with intent 
to defraud and cheat Lavina Fordyce out of said farm and 
share of said community and to procure an assignment of said 
successive rights, went to Norfolk, in the state of New-York, 
where Plaintiffs lived, and there, knowingly, falsely, and frau- 
dulently, represented to Plaintiffs that, by his marriage con- 
tract with Drusilla Briggs, he was entitled to one-half of said 
real property, as well as of the real and personal property 
acquired during the marriage, the other half being the share 
of Lavina Fordyce; and, further, that the full value of the 
whole of said property was but $1,000 ; that it was necessary 
he should have an assignment and transfer thereof executed 
to him at once, inasmuch as one Bell, the brother-in-law of 
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Lavina Fordyce, had commenced a suit against him to eject 
him from the farm ; that said suit was to be tried immediate- 
ly, and that, unless he had the assignment to produce at the 
trial, he would lose the suit and be ejected; by means of 
which false and fraudulent representations, which Plaintiffs 
at the time believed, they were by Defendant induced to sign 
an assignment sous seing privé, of date the 25th June, 1860, 
of all their interest in the real and personal estate left by 
Drusilla Briggs, for the allege | consideration of $525, therein 
stated to be paid, which document was delivered to and 
remained with Defendant. That for said $525, Plaintiffs re- 
ceived two notes, dated at Norfolk, the 29th June, 1860, 
signed by Defendant and one Ruiter, payable to Lavina Her- 
riman, or bearer, one for $200, payable 25th August following 
the other for $325, payable Ist February, 1862. That no suit 
was at the time or at any time pending between Bell and 
Defendant, and the latter well knew the falsity of all his 
representations ; Plaintiffs were wholly ignorant of the facts 
and of their being at the time deceived, but have since dis- 
covered the fraud and deception practised upon them. That it 
was the duty of Defendant to have rendered Plaintiffs an 
account of the community between him and Drusilla Briggs, 
and of the revenues of her estate, which he never did. That 
not only was the assignment void for fraud, on which ground 
Plaintiffs had a right to have it declared null, and Defendant 
ousted from any pretended right thereunder, but the same 
was wholly null and void as containing no authorisation by 
the husband, Plaintiff, in favour of his wife, as required by 
law, more especially for the alienation of real estate. That 
Lavina Fordyce, as heiress-at-law of Drusilla Briggs, was 
entitled to her succession, consisting of the real estate above 
mentioned and her community rights. That, on the 6th July, 
1860, Plaintiffs had made a notarial protest, demanding their 
rights of Defendant as above explained and tendering back 
the notes: notwithstanding all which, Defendant refused to 
proceed with a purtage, or restore to Lavina Fordyce her 
rights and property. Plaintiffs concluded that the sous seing 
privé assignment of the 25th of June, so far as deemed neces- 
sary, might be rescinded and annulled and declared null and 
void, and Defendant déchu froin any pretensions thereunder, 
that it be declared that the tender of the notes was good 
and valid, and acte granted of its repetition in the suit; and 
further that it be declared that Lavina Fordyce, as the sole 
heiress at law of Drusilla Briggs, became, at the death of the 
latter, and now is proprietress of the farm whereof Defendant 
be ordered to quit, restore and deliver up to her the pos- 
session, and to pay $500 rents, issues and profits, and be 
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condemned to render to Plaintiffs a just and true account of 
the property of the community between him and Drusilla 
Briggs, with an account of the rents, issues and profits of the 
land with usual sequence in case of refusal. The Plaintiffs 

roduced all the documentary. evidence specially mentioned 
in their declaration, together with extracts of the marriages, 
births and deaths, so far as procurable, supplying the assign- 
ment procured by Defendant by a copy shewing it to be an 
extremely irregular document containing no authorisation 
whatever of the wife by her husband and containing no 
specification of the real estate. Also documentary evidence to 
prove the acquisition of the real estate by Jeremiah Shufelt. 
The Defendant pleaded that, at the time of his marriage, he 
was possessed of large property, both real and personal, but 
more especially personal property, to an amount exceeding 
$500, and Drusilla Briggs owed large amounts especially in 
payment of the real estate to which no title had been secured, 
in payment whereof Defendant’s means were absorbed, caus- 
ing a confusion of rights for which he had a claim for 
indemnity to secure compensation, for which he went to 
Plaintiffs, and bargained with them to be allowed $500 for 
the same, but, after the agreement, Plaintiffs, finding that the 
arrangement would involve a removal of their residence from 
the State of New York to an encumbered property in Canada, 
voluntarily offered to surrender all their rights in the suc- 
cession for $500, which Defendant agreed to, and the assign- 
ment was accordingly executed without fraud or misrepre- 
sentation on the part of the Defendant; that said assignment 
was madé in uccordance with the laws of the State of New 
York and as such is a valid conveyance, according to its 
purport exonerating the Defendant from rendering any ac- 
count of Drusilla Briggs estate or of said community. That 
Plaintiffs, well aware of the value of the property, were 
satisfied with the justice and fairness of their bargain, the 
present suit was not instituted in their interest but through 
the malice of Anson Kemp and John Bell, the former of 
whom had made an express journey to Plaintiffs’ residence, 
to induce them to lend their names to it and had become 
security for costs; and Bell had frequently declared that De- 
fendant should never possess the lands in peace, and that the 
suit had been instituted by Bell, Sargent, and Brinkerhoff, of 
Norfolk, for the purpose of harassing Defendant. The judg- 
ment of the Court below was as follows: The nineteenth day 
of September, 1862, Present: The Honorable Mr. Justice Mc- 
Corp: “The Court, considering that the assignment sought 
to be set aside by Plaintiffs’ action and to be declared null, 
has not been produced nor the loss thereof shewn, and that 
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no notice was given to Defendant to produce the same, and 
considering that the secondary evidence adduced by the wit- 
ness Brinkerhoff is insufficient and illegal, and that this Court 
is therefore without any deed or assignment upon which to 
adjudicate, doth, in consequence, hence dismiss the action of 
Plaintiffs, saving to Plaintiffs their future recourse in the 
premises.” 

Cross, for Appellants, said: The relation of the parties to 
each other and right of inheritance of Lavina Fordyce, as the 
mother of Drusilla Briggs, have been established in the man- 
ner customary under the circumstances of the case. The fraud 
and deception have been proved in a manner as specific as 
they were alleged in such wise as is submitted, as will leave 
no doubt on the. subject in the minds of the Judges of this 
Court. The Appellants believe none was entertained by the 
Judge of the Court below. It would appear, by the opinion 
of the Court below, that the failure of justice resulted from 
the inobservance of the technical rule of giving the opposite 
party notice to produce a document in his possession before 
the reception of proof of its contents. It is not certain that 
such a rule has ever been admitted to have the force of law 
in this country, but supposing the law and practice of the 
Courts in England to be adopted, it is not a case to which 
that law, much less our own law, would apply to exclude the 
major part, if it would any part of Plaintiffs’ conclusions. If 
the document in question were not relied upon by Defendant, 
it was perfectly immaterial whether or not it was in any way 
noticed by Plaintitf either in allegation or in proof. If relied 
upon by Defendant, as it certainly was, as will be manifest, 
from his affirmative plea, then it was not only admitted by 
him, but was an essential part of his case, which he was bound 
to prove, or in default thereof to lose all benefit that might 
result from the execution of the document. Further : In Plain- 
tiffs’ declaration it was alleged as an absolute nullité, there- 
fore entirely useless, as a barrier to the action. The allegation 
even fell short of an admission that Defendant was possessed 
of an invalid title which he was bound to justify. The docu- 
ment had never been placed of record, even in the registry 
office. Admitting for argument’s sake that the question of 
notice was involved and had to be tested by the English rule, 
the following reasons would exclude its application: Ist. By 
the declaration, Defendant was charged with the possession 
of the document. 2nd. By his plea, and otherwise, Defendant 
admitted its existence and raised no issue thereon save to 
justify its execution. 3rd. It never became matter of record, 
and Defendant might have elected not to avuil himself of it. 
4th No objection was taken to the evidence as to the docu- 
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ment and its contents at the time it was tendered, and, after- 
wards, it was too late to make any objection available. 
DouERTY, for Respondent, said : The Appellants base their 
claim upon the allegations that female Appellant is the legiti- 
mate mother of Drusilla Briggs, by her former alleged hus- 
band, Hosea Briggs. That Jeremiah Shufelt was proprietor of 
the lands in question, and that he bequethed them to Drusilla, 
and that Respondent fraudulently induced them to make the 
deed thereof in question, and that the consideration is much 
less than the value of said property, and the same was ob- 
tained from them by Respondent by fraud, and was and is 
fraudulently made. All this Respondent has put in issue by 
his exception and defence and submits that Appellants have 
failed to prove any of the material allegations of their decla- 
ration and action. Firstly : There is no legal proof of the mar- 
riage of Hosea Briggs and Lavina Fordyce. This position is 
manifest by the paper, produced by the Appellants themselves, 
as a copy of the Statutes of the State of Vermont, relating to 
the powers and duties of justices of the peace in regard to the 
solemnization of marriages and the duty of town clerks in 
recording such marriages, and more particularly by the 6th 
section thereof, which gives the form prescribed by said 
Statutes, and in which the record of a marriage “ shall be kept 
and recorded.” That the requirements of this law have not 
been complied with appears by paper, produced by Appellants, 
as the only proof of record of such marriage, and which, for 
aught that it shows, may refer to the marriage of any other 
person calling themselves Hosea Briggs and ‘Tavina Fordyce, 
there being no description of the persons as required by said 
section, nor by which they might be known or identified. 
Secondly: There is no proof whatever that Drusilla Briggs 
spoken of was born of the said marriage, or that she was the 
child of Lavina Fordyce, there being no reference to her in the 
evidence until she is a bout sixteen years of age, as stated by the 
witness Hunt, and no legal evidence of her birth or baptism ; 
nor is there any evidence that the Hosea Briggs and Lavina 
Fordyce in question were the persons of these names, who, it 
is alleged, by Appellants, were married in the State of Ver- 
mont by a justice of the peace. But the most obvious reason 
why the judgment appealed from should be affirmed, is found 
in the fact, that the principal object of the action is to annul 
and have declared void an alleged deed of sale as against Res- 
pondent, and which Appellants allege they made and deliver- 
ed to him; and yet said deed is not produced, nor the loss 
thereof shown, nor wus there any notice whatever given to 
Respondent to account for or produced the same at any stage 
of the proceedings ; nor at the Court any knowledge of the 
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form, tenor, or existence of said deed except through the 
verbal evidence of the witness Brinkerhoff, who is evidently 
interested in the event of the suit. The Court below had no 
deed before it upon which to adjudicate, nor any legal evi- 
dence of the existence of such a deed, nor of notice to produce 
it and had no alternative but to dismiss the action. The Res- 
pondent would remark d’abondant that the farm in question 
was but partly paid for by Jeremiah Shufelt, and that he 
never had nor was entitled to have title to more than the 
half of it, if that, and hence the rights of Lavina Fordyce 
therein as derived from through his wife Drusilla Briggs, 
would be of far less value than that referred to in Appellants’ 
evidence, and there is no definite evidence of the value of 
movable property upon which to have a judgment, nor of 
fraud upon the part of Respondent. In support of the position 
here taken, and more particularly of the necessity of notice 
to produce the alleged deed in an action of this kind, Respon- 
dent would refer to the following authorities : Taylor, 
on Evidence, vol. 1, § 110 and § 419, 420, 422, ’3, ‘4, ’5, ’6, '7; 
Greenleaf, on Ev., vol. 1, § 56; Archbold’s Nisi Prius, vol. I, p. 
84; Starkie, on Ev., London Edit., 1842. vol. 1, pp. 400, 403, 
404; Eng. Law & Eq. R, vol. xx1x, p. 473, Boyle vs. Wiseman. 
Respondent submits that Appellants do not come within any 
of the exceptional cases referred to or provided for by law, 
and that no evidence could be legally adduced by them in 
regard to the alleged deed or assignment, without opening the 
door to such evidence by the notice to produce referred to 
and that the Court below, having neither the deed before it, 
nor any legal evidence that it ever existed, had nothing what- 
ever upon which to base a judgment in favor of Appellants. 

MEREDITH, J., said: After giving to this case the best con- 
sideration in my power, I am unable to view it in.the light in 
which it has been regarded by the learned judge of the Supe- 
rior Court. The Plaintiffs in their declaration alleged and 
have proved that, after the execution of the instrument im- 
pugned, it passed into the possession of Defendant. On the 
return of their action, they produced a copy of that instru- 
ment certified as such by the attorney who drew it up. And, 
in their articulation of facts, headed statement of facts which 
Plaintiffs will prove if denied by Defendant,” the Defendant 
was asked : “ Is it not the fact that the original paper writing 
sale and assignment, which is set forth in Plaintitfs declara- 
tion, is now, and has been since the execution thereof, in 
Defendant's possession ; and that the paper writing filed by 
Plaintiffs is a true and exact copy thereof ?” and to the ques- 
tion thus submitted the Defendant answered: “It is not the 
fact.” The Defendant, therefore, was formally notitied of the 





330 RAPPORTS JUDICIAIRES REVISES 


intention of Plaintiffs to prove that the paper produced by 
them was a copy of the original in his possession and, conse- 
quently, there could not, possibly, be any misapprehension as 
to the evidence to be adduced by Plaintiffs. The English rules 
of evidence have not the force of law here with respect to 
cases such as the present; and it seems to me that a French 
lawyer, not acquainted with the English rules as to the giving 
notice to produce papers, would hardly think it possible to 
object to the course pursued in this case by Plaintiffs, which 
seems to me as fair and as well calculated to promote justice, 
as any that could have been pursued. (1) But, even if the 
english rules of evidence were applicable in this case, it would 
have been the duty of Respondent to object to the secondary 
evidence offered by Appellants, and this was not done. And 
here it may be observed that, under our system of enquete, 
there is not the same reason for the service of a formal “notice 
to produce” that there is in England. Taylor (2) says, “ The 
“ object of the notice is not, as was formerly thought, to give 
“ the opposant party an opportunity of providing the proper 
“testimony to support or impeach the document, but it is 
“merely to enable hin to produce it at the trial if he likes, 
‘and thus to secure the best evidence of its contents.” (3) In 
England, a jury trial rarely lasts more than a day or two and, 
therefore, if a notice to produce were not given, a party might 
be deprived of an opportunity of producing a paper in his pos- 
session. But, with us, independently of the time occupied by 
Plaintiff's enquéte, a duy, whenever necessary, is given to 
Defendant for the examination of his witnesses, and therefore 
the want of notice to produce, iu a case in which the deposi- 
tions are taken in writing, cannot have the effect of depriving 
a Defendant of the opportunity of producing any papers in 
his possession. For instance, in the present case, the secondary 
evidence of the contents of the assignment was adduced by 
Plaintiffs on the 14th day of February, 1861, and nearly a 
year afterwards, namely on the 11th day of February, 1862, 
Defendant voluntarily declared that he had “ no enqwete to 
make.” Now, bearing in mind that the reason for requiring a 


(1) For, after giving to Defendant ample notice of the evidence they intend- 
ed to adduce, Appellants, without attempting to keep back any evidence of a 
- higher nature, Produced the best evidence in their power. After they had 

done 80, Defendant must have known whcther the copy of the assignment 
produced was correct or not if correct then, Defendant has no reason to com- 
plain ; and if it be incorrect, then he has only himself to blame, for not pro- 
ucing the original. 


(2) Taylor, on Hvidence, vol. 1, p. 405, § 426. 


(3) See Parliamentary, Dicyer vs. Collins, 7. Websly Hurlstone and Gordan, 
p. 639, cited by Taylor, note 2, page last mentioned. 
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notice to produce is merely to afford the opposite party “a suf- 
ficient opportunity ” to produce the paper himself if he pleases 
to do so, it seems to me sufficiently plain that Defendant 
has no reason to complain of not having had an opportunity 
to produce the paper, had he wished to do so. Moreover, 
even, if as was formerly thought in England, the reason for 
requiring & notice to produce was to give the opposite party 
“an opportunity of providing the proper testimony to support 
or impeach the document,” (1) it is obvious that Defendant had 
such an opportunity in the course of the delay, of a year less 
three days, to which I have already adverted. For these rea- 
sons, I am of opinion that the judgment of the Superior Court 
rejecting the secondary evidence of the contents of the assign- 
ment, for want of a notice to produce the original paper, must 
be reversed. And as, I think, Plaintiffs have satisfactorily 
proved their case as alleged, I am of opinion that judgment 
should be rendered in their favour. 

BADGLEY, J., said : The action was substantially and mainly 
en pétition d'hérédité, instituted for the recovery, from Res- 
pondent, Defendant below, of his late wife's estate, also for 
an account of the community between them, and in the usual 
manner of such actions, praying that female Plaintiff might 
be adjudged to be heirese and representative of: the deceased 
Drusilla, and proprietrix of her real estate; that Respondent 
be held to deliver up to her, possession of the same, and to 
render an account of the issues and profits thereof, &c. As an 
incident to the action, circumstances were detailed at length 
in the declaration, charging Defendant, upon which special 
conclusions were taken and which created the chief and really 
only contention between the parties. With respect to this con- 
tention with reference to the agreement, it is only necessary 
to observe that the fraud practised by Respondent and his 
fraudulent representations have been fully established ; it is 
also proved that he received possession of the original agree- 
ment executed hetween them and that the copy thereof pro- 
duced by Plaintiffs was fully proved by Brinckerhoff, the 
councellor at law who drew up the agreement. The inheritable 
quality of female Plaintiff as the sole heiress of her daughter 
and the extent and value of the estate of the latter, have also 
been established and have indeed not been disputed, leaving 
as already observed the real contention only upon the agree- 
ment : upon this point, the declaration has set out all the par- 
ticulars surrounding the transaction, which Plaintiffs conclude 
formed a gross fraud upon them. The Defendant, by his plead- 


(1) Taylor, on Evidence, vol. 1, p. 405, No. 426, note (1) and numerous 
cases there cited. . 
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ing admits the particulars, but denies that they constitute 
* fraud. What is the case then between them. The female Plain- 
tiff says, I am the mother and sole heiress of my child, who 
deceased possessed of the real and personal property which I 
demand in my quality of her heiress, which you have acknow- 
ledged and thereby admitted my. title to her estate. I have 
proved my title in this respect, but having been cheated by 
you into the execution of the agreement, whereby I was frau- 
dulently induced to transfer to you my interests in her estate, 
I demand that the agreement be set aside, and held for naught, 
and the possession of her property given up to me. The Defen- 
dant answers, yes, I have no title under my marriage contract 
to my late wife’s property, but you transferred it to me fora 
sufficient consideration, by the deed of agreement which was 
honestly executed by me without fraud, and I hold by this 
title, which ennnot be disturbed and under which I hold as 
proprietor. It is plain, therefore, that the only question in dis- 
pute between the parties is the fact of fraud or no fraud in 
the getting up of the agreement ; the agreement itself and its 
terms, as set out in the declaration and as proved by the 
draft copy produced by Plaintiffs, is not questioned, and the 
other facts of the cause having heen established, the issue is 
narrowed to the small compass of the fact of fraud or other- 
wise ; as already observed, the fraud has been fully proved 
and the requirements of law are plain and indisputable that 
actes when entachés de fraude, such as this, cannot be allowed 
to exist longer. But it is objected that the general denegation 
has put in issue every fact and allegation of the declaration. 
notwithstanding the peremptory exception and that the pro- 
duced copy of the agreement was not the legal equivalent of 
the original deed which not being produced and not notified 
to be produced, could not be acted upon, or resiliated by the 
Court. Upon this point there can be no doubt and I quite 
concur in that respect with Judge MEREDITH, who clearly es- 
tablished that the copy of the agreement produced by Appel- 
lants was good evidence, inasmuch as Respondent did not 
judge proper to file of record the original agreement which 
was in his own possession and did not adduce any evidence 
to rebut that brought forward by Appellants. Mrs. Herriman 
has established her heirship to her deceased daughter and, 
under the common law le mort saisit le vif, the property of 
her daughter, from the moment of her decease, was the pro- 
perty of her mother, and no better title to it having been 
shown by Respondent, the female Plaintiff’s legal title stands 
unimpeached and as a wrongful holder of the property, Res- 
pondent must give up what he has acquired, and what he 
holds so fraudulently. The agreement between the parties 
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must be declared to be fraudulent, and, in consequence, ad- 
judged to he resiliated and annulled, and Respondent ordered 
to submit to the conclusions of Plaintiff's demand. Under these 
circulstances, the judgment of the Court below must be set 
aside with costs. The Court,“ considéring that a community of 
property existed between Drusilla Briggs, widow of Jeremiah 
Shufelt, and Samuel Richard Taylor, Respondent, in virtue of 
their contract of marriage, by them executed at the township 
of Stanbridge, in Lower Canada, on the 9th of April, 1860, 
before Dickenson and his colleague, notaries, and in virtue of 
their subsequent marriage, on the following day, to wit, the 
10th of the said month of April ; considering that, at the time 
of her marriage, Drusilla Briggs was possessed, as pro,rietor, 
of real and personal estate, the latter of great value and 
the former consisting of a farm, &c. ; considering that, by the 
death of Drusilla Briggs intestate and without issue, at the 
Township of Dunham, on the 28th of May, in the year last 
aforesaid, Lavina Fordyce, widow, by her first marriage, of 
Hosea Briggs, her mother, the female Appellant became and 
was the legal heiress of her said daughter Drusilla Briggs, 
and became and was vested by law from the time of the de- 
cease of Drusilla Briggs, in her real and personal property 
by her then left, to wit, the said real property hereinbefore 
described, and the right, title, interest, and share of her Dru- 
silla Briggs, in the community of property theretofore exist- 
ing between her and Respondent, of which said real and per- 
sonal property and estate Respondent hath, since the decease 
of Drusilla, continued to be and reinain in the possession and 
enjoyment of the same ; considering that, on the 25th of June, 
1860, at Norfolk, in the State of New-York, Lavina Fordyce 
and Samuel Herriman, then and still her husband, Appellants, 
did execute an agreement sous seing privé for the assigning 
and conveying to Respondent of the said real and personal 
estate and property left Drusilla Briggs, the original of which 
suid agrecinent was taken into possession of and held by Res- 
pondent and was so by him possessed and held at the institu- 
tion of this suit, and during the pendency of this action, a 
copy of which agreement was produced and fyled in evidence 
by Appellants due notice whereof was given to Respondent of 
the production of the said copy if he thought fit, and Res- 
pondent did not think proper to produce the original agreement, 
but closed his case without making any enquete to rebut the 
evidence so produced by Appellants;considering that it has been 
established in evidence that Appellants were induced to execute 
the said agreement by and through the fraud practised upon 
them by Respondent and by his false representations to them 
made ; considering that Appellants have brought into Court to 
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be returned to Respondent, the two promissory notes by him 
given to them as the consideration of the agreement, and 
which notes said Respondent is hereby authorised to take and 
receive from the record, upon its return to the Inferior Court ; 
considering that the said agreement sous seing privé was false 
and fraudulent and did not in law assign or convey to Res- 
pondent the real property above mentioned, or any right, title, 
interest or share of Drusilla Briggs in the said community of 
property, and that the said agreement should be annulled and 
rescinded and the assignment and conveyance therein contained 
be set aside ; considering that there is error in the judgment 
of the Superior Court rendered at Nelsonville, on the 19th of 
September, 1862, and proceeding to render the judgment that 
should have been rendered, this Court doth rescind and annul 
the agreement sous seing privé executed as aforesaid, at Nor- 
folk, on the 25th of June, 1860, and doth set aside, revoke 
and annul the assignment and conveyance therein contained, 
and doth declare the same to be null and void and of no effect ; 
and Respondent déchw of all right or title, by or through 
the said agreement to the property and estate real and per- 
sonal of Drusilla Briggs, and this Court doth declare Lavina 
Fordyce female Appellant, to be the heiress at law of Drusilla 
Briggs, and vested at and from her decease as proprietor in 
and of the said real property, and of her right title, interest 
and share of the said community of property such as the 
same existed in her at her decease ; and Respondent is there- 
fore ordered to quit and abandon the said real property, and 
to deliver up and restore the possession of the same to Lavina 
Fordyce with all the deeds and documents relating thereto, 
and the appurtenances thereto belonging, within the period 
of tifteen days from the service upon Respondent of a copy of 
this judgment, failing which, Respondent shall pay to Appel- 
lants the sum of three hundred dollars, as damages for sach 
detention, and moreover Appellants shall be put into posses- 
sion of the said real property in the manner provided by law; 
and the Court doth order that Respondent shall, within the 
said delay, make and render to Appellants a just and true ae- 
count of the rents, issues and profits by him received and 
taken of the said real property of Drusilla Briggs, since her 
decease, and also make and render to them a just and true 
account according to law of all the moveable property per- 
taining to the said community which existed between him 
and Drusilla Briggs, and also of the fruits, profits, and re- 
venues thereof accrued and to accrue from her decease, and, 
on failure to render such account, within the time aforesaid, 
Respondent shall be and is hereby therefore adjudged and 
condemned to pay to Appellants the sum of one thousand 
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dollars, as and for the reliquat of the said account, the whole 
‘vith costs, &e. (9 J., p. 253.) 

A. Cross, for Appellants. 

M. DouwERTY, for Respondents. 


ASSIGNATION. 
Cour bE Circutr, Montréal, 20 septembre 1865. 
Coran BERTHELOT, J. 


TANCREDE C. DE LORIMIER vs. HURTUBISE. 


Jugé : Qu’une exception à la forme basée sur ce que l'huissier instru- 
mentant, lors de la signification au Défendeur, du bref de sommation et 
de la déclaration y annexée, n’a pas informé ce dernier du contenu des 
pièces signifiées, ne peut être naintenue. (1) 

2° Que l’article de Pordonnance requérant telle information est en 
désuctude. 

3° Que telle exception à la forme sera rejetée sur motion à cet effet. 


Le Demandeur poursuivait le Défendeur pour une somme 
de $15.50, montant à lui dû pour honoraires et déboursés 
comme avocat et procureur. Le Défendeur produisit une ex- 
ception à la forme, se basant sur ce qu'il n'avait pas été, lors 
de la signitication de l'action, informé par l'huissier instru- 
mentant du contenu des pièces signitiées. Motion fut faite par 
le Demandeur concluant au rejet de cette exception, sur le 
principe que la pratique et la jurisprudence de nos tribunaux 
étaient contraires aux termes du statut, et que cette formalité 
était tombée en désuétude. La cour, par son jugement non 
motivé, maintint les prétentions du Demandeur et débouta 
l'exception à la forme sans frais. L'honorable juge, en pronon- 
cant son jugement, déclara que leurs honneurs les juges BapD- 
GLEY et MONK partageaient son opinion sur ce point. (9 J., 

. 280.) 
P J. et W. A. BATES, avocats du Demandeur. 

E. U. PICHÉ, avocat du Défendeur. 


(1) V. art. 56 C. P. C. 
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FOLLE ENCHERE.—MARRIED WOMAN. 
COURT OF QUEEN’S BENCH, Montreal, Ist June, 1364. 


Coram DUVAL, C.J., MEREDITH, J., MONDELET, J., DRUMMOND, 
J., and BADGLEY, J. 


DAME ROSALIE JARRY ef vir, Adjudicataires in Court below, 
Appellants, and THE TRUST AND LoaN COMPANY OF 
UPPER CANADA, Opposants in Court below, Respondents. 


Held: That a rule for folle enchére, obtained against a married woman 
separated from her husband as to property and which has been serv- 
ed upon the husband, is good and valid and will be declared absolute, 
even though in the proceedings on the application for folle enchére the 
husband was not mis en caus, nor any mention made of him for the 
purpose of authorizing his wife. 


This is the second appeal which has taken place in this 
cause. The facts of the case and the first appeal are reported 
in 9 R. J. R. Q, p. 369, and the only difference between the 
former and latter cases consists in the fact that, in the former 
case, reported as above, the rule for fulle enchère was not 
served upon the husband, and for that reason was set aside 
by the Court of Appeals as invalid; while, in the latter case 
now reported, the rule for folle enchère was served upon the 
husband. ‘The judgment of the Court below, from which the 
present appeal was made; was recorded as follows: “ La Cour 
déclare la règle absolue, en autant qu'il appert par la réponse 
et déclaration écrite du shérif de ce District faite à la motion 
des Opposants le requérant de montrer cause pourquoi il n'a- 
vait pas payé aux Opposants les différentes sommes d'argent 
q 1 leur ont été accordées par le jugement de distribution, tel 
que réformé et dûment homologué suivant la loi et livré selon 
le cours ordinaire de la procédure et de la loi au shérif, que 
Rosalie Jarry, la Demanderesse et adjudicataire de l'immeuble 
ci-après décrit, a négligé et refusé, et néglige et refuse de 
payer au shérif le montant du prix d’adjudication dudit im- 
meuble, savoir: la somme de £525 4 7, ainsi qu'elle était tenue 
de faire par la loi et par le jugement de distribution tel que 
reforiné, ordonne qu’il émane suivant la loi un writ de Ven- 
ditioni Erponas ordonnant au shérif de procéder, après les 
avis et publications ordinaires, à la vente de nove du lot de 
terre adjugé à ladite Rosalie Jarry, à la folle enchère, frais 
et charges de Rosalie Jarry, le tout avec dépens.” The pre- 
tensions of Appellants before the Court of Appenls were as 
follows: La nouvelle règle pour folle enchère qui a été décla 
rée absolue le dix-huit février, 1863, a bien, il est vrai, été 5) 
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gnifiée au mari de l’Appelante ; mais ce dernier n’a jamais été 
assigné dans la règle même, à autoriser son épouse à répondre 
à cette instance. Rien, dans le libellé de la règle, n'indique que 
le mari est assigné ou mis en cause dans la demande en folle 
enchère; pas un mot qui fasse voir pourquoi cette regle lui 
est signifiée. L'assignation d’une partie ne consiste pas seule- 
ment dans la signification des piéces qui lui est faite; mais 
elle exige aussi qu'il soit fait mention dans la procédure même 
du nom de l’assigné et des raisons pour lesquelles cette signi- 
fication lui est faite. Dans une action que l'on voudrait diriger 
contre une femme mariée, il ne suffirait pas de signifier une 
copie de l’action au mari, sans l'appeler en même temps dans 
la déclaration et le bref de sommation à autoriser son épouse 
dans l'instance ; il en doit être de même de la demande pour 
folle enchère qui est une instance immobilière. Dans le cas 
actuel, la règle pour folle enchère aurait dû mentionner que 
l'époux de l'Appelante était mis en cause à l'effet d'autoriser 
cette dernière à répondre; sans cette assignation formelle, le 
mari n'était pas tenu de comparaître et na pas, de fait, com- 
paru sur le retour de la règle Toute la procédure pour folle 
enchère se trouve donc avuir été débattue entre l’'Intimée et 
l’Appelante seule, sans la participation ni l'autorisation du 
mari de cette dernière : elle est par conséquent, d’une nullité 
absolue. Même en admettant que les Appelants auraient été 
régulièrement assignés sur la règle pour folle enchère, cette 
règle était prématurée et ne pouvait pas être déclarée absolue. 
L’Appelante, aux termes de la loi, ayant retenu entre ses 
mains le prix de son adjudication, en donnant le cautionne- 
ment requis dans ce cas, a le droit de garder cet argent jus- 
qua la distribution définitive du produit de la vente. Or, cette 

istribution définitive du prix d'adjudication n'a jamais été 
légalement faite ; cur il se trouve encore dans le dossier quatre 
autres contestations de la collocation de l’Appelante, qui sont 
encore pendantes. Le jugement par lequel le protonotaire a 
homologué en vacance le nouveau rapport de distribution, 
sans égard aux quatre contestations actuellement pendantes, 
est une nullité absolue : 1° Parce qu'un rapport de distribution 
ne peut être homologué avant que les contestations de ce rap- 
port n'aient été décidées par la Cour; 2° Parce qu'un rapport 
de distribution contesté ne peut étre homologué qu’en terme, 
Cour tenante,et non en vacance. Cette usurpation du pouvoir 
judiciaire par le protonotaire ne inéritait pas l'honneur et les 
frais d'un appel; c’est un procédé tellement illégal et arbi- 
traire que la nullité doit en être déclarée de suite et de plein 
droit, du moment où il se présente sous les yeux de la Cour, 
A quelqu’étage de la procédure que ce puisse être. D'ailleurs 
la règle pour folle enchère a été déclarée absolue prématuré- 

TOME XIV. ys 
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ment, sans aucune inscription à l'enquête pour mettre l’Appe- 
lante en demeure de prouver le paiement de son prix d’adju- 
dication, qu’elle alléguait avoir fait. 

MONDELET, J., dissentiens, said: Le mari n'est pas en cause, 


_il eut dû l'être par assignation, mais son nom n’étant pas dans 


la règle, il n’a pu être assigné, il ne l'a pas été. Tout est nul. 
Ceci devrait être, par conséquent, infirmé: la folle enchère, 
dans l'état de la cause, ne pouvait pas juridiquement être ac- 
cordée; l’Appelante, cela va sans dire, devrait avoir les frais. 
Mais la majorité de la Cour est d'avis de confirmer le juge- 
ment. | 

BADGLEY, J., said: The female Plaintiff, Appellant, had ob- 
tained judgment en séparation de biens against her husband, 
the Defendant, and, in execution thereof, seized his real pro- 
perty, which she purchased at the sheriff’s decret, having been 
thereto specially authorized by her husband, under his power 
and authority for that express purpose, consented to by him 
in the notarial act, deposited with the sheriff at the decret, 
and returned by that officer with his proceedings upon his 
writ of fi. fa. de terris. As Plaintiff, she gave the statutory 
security to pay the adjudication money if rejuired and a 
judgment of distribution having been ordered, whereby the 
proceeds returned were collocated to Opposants, she fuiled to 
pay the amount, after notice therefor and, thereupon, Oppo- 
sants obtained in the usual course a rule against her as 
non-paying adjudicataire, tor a writ of Venditiont exponus 
for the resale of the adjudicated property at her folle enchère : 
the rule did not demand contrainte against her. The return 
upon the rule shows that a copy of it was duly served upon 
her and also upon her husband. She appeared to the rule 
and answered ‘setting out: “Que la Demanderesse adjudica- 
taire n'est pus légalement assignée par la règle ;” the Defen- 
dant, her husband, did not appear to the rule; upon this 
allegation, the contestation turned and the judgment of the 
18th Feb., 1863, therein was rendered granting the rule. 
It is from that judgment that this appeal is presented to the 
Court. Now, from the circumstances above detailed and from 
the facts of record, it will be seen that the contestation has 
arisen in a cause In which Plaintiff duly authorized there- 
for obtained judgment en séparution de biens against her 
husband, the Defendant, a known usual domestic proceeding 
between husband and wife; that, thereupon, she caused his 
real property to be sold under her writ of fi. fa. de terris; 
that, upon its decret by the sheriff, she was the highest 
bidder, and secured an adjudication thereof to herself, by pro- 
ducing and: fyling with the sheriff, a special instrument, cun- 


‘ geying to hei power and authority from her husband for that 
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very purpose, executed before notary, and which adjudication 
moreover was signed for her by her husband acting as her 
attorney and agent under the authority of that instrument. 
The only que tion is, was she authorized by her husband to 
purchase and thereby subject herself and property to the 
legal results of the rules adjudged to be absolute against her 
simply for the issue of the writ of venditioni exponas, at her 
folle enchère, for the resale of the adjudged property, and 
nothing more; no contrainte par corps against her having 
been demanded. A few cases have been reported having con- 
nection with the matter of this contestation ; in the 9 R. J. R. 
Q., p. 363, McDonald vs. McLean, and Wilson, opposant, and 
Doyle, adjudicataire, x rule for contrainte par corps was 
asked for against the adjudicataire, a married woman, for the 
difference of price of the property sold at her folle enchere, 
but refused, guia she was not a party to the original cause 
and her husband was not notified of the rule against his 
wife In the present case, a previous rule to the same effect 
made absolute, against the adjudicataire, was also set aside 
by the Court of Appeals, on 1st September last, for want of 
formal notice thereof served upon Defendant, although he was 
the defending p.rty in her cause and actually authorized her 
by notarial act to become the adjudicataire of his property. 
In a case, 8 R'J. R. Q. p. 463, Cloutier and Cloutier, Defen- 
dant, and Rhéaume, Opposant, Dion, wife of Defendant, adju- 
dicataire ; she was séparée de biens, and the rule was for ven- 
ditioni exponas, simply at her folle enchère, but it was set 
aside for want of notice to her husband ; he was a party in the 
original cause and record, but she was not. In the more recent 
case, 10 R. J. R. Q., p. 139, Jordan, Appellant, and Ladriére 
dit Flamand, Respondent, it was held that a motion for folle en- 
chère against a married woman, sépurée de biens, the adjudica- 
taire of real estate,and acting therefore under her husband’s au- 
thority, will be rejected, unless notice of the motion shall have 
been given to her husband. In this case, Judge MEREDITH 
considered that both the wife, adjudicataire, and her husband 
should have un opportunity of being heard. And Judge Mon- 
DELET observes that the wife sépurée de biens cannot be con- 
demned to folle enchère, “ à moins que l'avis de la motion 
“ n'ait été signifié à son mart, sans l'autorisation duquel, ou 
“ à son refus, celle de lu Cour, elle ne peut étre entendue.” 
The motive of this judgment is“ à moins que l'uvis de la mo- 
“tion n'ait été signifié a son marr.” Doubtless, the husband 
should be duly informed of the proceeding, and the wife 
should be duly authorized to appeur in court, either by her 
husband or by justice, guia the notification to the husband is 
not the equivalent of his marital awtorisutton, and the inte- 
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rested party ruling her to appear upon his application for folle 
enchére, can neither compel her to appear nor to require at- 
turisation, either marital or from justice for the purpose. This 
difficulty does not exist here: The Plaintitf and Defendant, 
husband and wife, are parties to the cause and continue such 
parties until the final completion and realization of the judg- 
ment en sépuration, which she has obtained against him. The 
writ de terris has issved at her suit, as Plaintiff, against his 
property as Defendant, to carry out the judgment between 
them as parties thereto, both remaining in the cause ; as 
party, Defendant, and as her husband, he authorizes her, to 
purchase at the decret, the property seized under her writ de 
terris against him, and, in fact, as her agent, he purchases for 
her and in her name his own property and signs her name 
as the purchaser in the usual manner, the adjudication to her 
having been made under the authority of her husband's spe- 
cial authority therefor, in her nume deposited by him with 
the sheriff as her authority to purchase. The case is not ter- 
minated here. As Plaintiff and party in the cause and as adju- 
dicataire under her husband's authority, she gives the statu- 
tory security for the payment by her of the purchase money ; 
and, upon her failure to pay the price, the rule issues against 
her, in her own cause against her husband, and a copy of the 
rule is duly served upon both parties respectively. Under 
these circumstances; it would be difficult to know in what 
particular the Opposants have failed in their proceeding, or 
upon what grounds the appeal can be sustained. Before clos- 
ing my remarks, I may observe, speaking solely for myself, 
that my view of the effect of an adjudication subject to folle 
enchère, being a title to the purchased property, does not con- 
cur with that of some of my colleagues. The adjudication of 
real estate is a conditional title and only becomes absolute 
upon the payment of the price for which it was adjudged ; 
until then, it is no legal title, it is a mere facultative right, 
subject to be defeated by the neglect of the adjudicataire tu 
pay the price, and until then, no property can pass from jus- 
tice to the latter ; it remains in the hands of justice, subject to 
resale, or more properly a continuance of the enchère of the 
adjudicataire, which the law holds to be folle, or in other 
words without consideration ; another adjudication being 
thereupon made. The order for the proceeding under the ven- 
dition expunas does not require a re-seizure, it is a matter of 
procedure only, to continue the interrupted décret, and the 
penalty imposed by law upon the folle adjudicataire of pay- 
ing the difference between the two adjudications, is really a 
punishment for his wilful and intentional interruption of 
Judicial proceedings. Under our present jurisprudence, it is 








DE LA PROVINCE DE QUEBEC. 341 


questionable whether a woman could be subjected to bodily 
contrainte for such folle enchère. 

MEREDITH, J., said: On a former appeal, in this cause, a 
judgment obtained by the Respondent against the female Ap- 
pellant, was set aside on the ground that a rule for a folle en- 
chère against her, although served upon herself, was not served 
upon her husband. The considérunt of the judgment of this 
Court being as follows: “ Considérant que la demande ou 
“ règle pour folle enchère obtenue contre l'Appellante n'a pas 
“ été signifiée au mari de l'Appelunte et que, par conséquent, 
“ toute la procédure sur la demande pour folle enchère est en- 
“ tachée de nullité, &c.” The defect, which caused the first 
judgment to be set aside, has been remedied in the present 
instance by a regular service of the rule upon the husband. 
This is not denied. On the contrary, Appellauts, in their 
factum, say : “ La nouvelle règle pour folle enchère qui a été 
“ déclarée absolue le ler Février, 1863, a bien, il est vrai, été 
“ signifiée au mari de l’Appellante ; mais ce dernier n’a jamais 
“ été assigné dans la règle même à autoriser son épouse à 
“ répondre à cette instance.” And. in another part of the 
factum Appellants contend that : “ La règle pour folle enchère 
“ aurait dû inentionner que l'époux de l’Appelante était appelé 
“et mis en cause à l'effet d'autoriser cette dernière à répondre 
“ à cette instance; sans cette assignation formelle, le mari 
“ n'était pas tenu de comparaitre et n'a pas, de fait, comparu 
“ sur le retour de la règle.” These objections seem to rest upon 
the erroneous supposition, that it was necessary that the 
female Appellant should have been expressly authorized either 
by her husband or by the Court. Our custom distinguishes 
between extra judicial proceedings (1), and judicial pro- 
ceedings (2); making it necessary that the wife should be 
expressly authorized with respect to the former and not 
with respect to the latter named articles. Doubts, it ap- 
peurs, did at one time exist as to whether an express 
authorization was not necessary even in the case of judi- 
cial proceedings (3), but the weight of authority is in fa- 
vour of the opinion that, in such cases, the presence of the 
husband is sufficient. Auzanet, in his commentary on the 12th 
art. of the Custom, says: “ de cet article il s'ensuit que la 
“ scule présence du mari +n jugeinent suffit pour la vulidité 
“ de l'obligation de la femme dans le même jugement, suns 


(1) Art. of Custom, No. 123. 

(2) Art. of Custom, No. 124. 

(3) Ferrière, Vol 3, p. 176, Com. Custom of Paris, Art. 124, glase ler, No. 
16. 
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seven shillings and six pence in the pound on their liabilities, 
by three instalments, in 6, 12 and 18 months, with interest 
thereon, from the thirteenth of June, 1861, and for which 
instalments they gave their promissory notes, indorsed by 
Louis Renaud. Among their creditors was John Sinclair, of 
Montreal, merchant, to whom the Respondents were indebted 
in the sum of $1,123 76. It appears, by the evidence of record 
that John Sinclair refused to accept the terms of the deed of 
composition. On the 13th of June, 1861, one of the Respon- 
dents called upon Sinclair, at his office, and, in the presence of 
his clerk, William Norris, unsuccessfully entreated Sinclair to 
accept their offer. Sinclair then consented to accept of ten 
shillings in the pound; Respondents accordingly agreed to 
pay him at the rate of ten shillings in the pound. As some of 

espondents creditors had then accepted the deed of compo- 
sition, Henderson urged Sinclair to sign it and promised him a 
note, payable in two years from the 13th of June, 1861, for the 
additional two shillings and sixpence, over.the amount of 
seven shillings and sixpence promised by the deed. A note 
was accordingly drawn up by Norris, at the request of and in: 
favor of Sinclair for the additional sum and signed on the 
13th of June, 1861, by Respondents; the amount of this note 
is $140.50, and for the payment of which the present action 
was brought. In consideration of this note and, under an ex- 
press agreement that it should be paid in addition to the seven. 
shillings and sixpence mentioned in the deed, Sinclair, on the 
day he received the note, namely on the date aforesaid, went 
to the office of Jas. Smith, notary, and signed the deed. On 
the 16th June, 1863, the note matured and wa: protested for 
non-payment. Subsequent to its maturity, Sinclair, for valuable 
consideration, transferred his noté to Appellants. On the 22nd 
of October, 1863, they sued out the present action against 
Respondents for the payment. To this action, Respondents 
pleaded that, by this deed of composition, dated Montreal, 
2nd of July, 1861, Sinclair declared himself willing to accept 
@ composition of seven shillings and six pence in the pound 
for the full payment of all claims; that this composition has 
since been paid to him; that the deed, bearing a date subse- 
quent to that of the note, thereby extinguished the note ; and 
that, as the note came into Appellant’s hands after its matu-. 
rity, they have no greater rights under it, than had Sinclair, 
himself. The Respondents replied that Sinclair signed the 
deed, not on the 2nd July, 1861, but on the 13th June, the 
date of the note and, on the day, the note was given him by 
Respondents ; that, at the time he so signed the deed, it had 
not been signed by several of Respondents’ creditors, and that 
as they did not all sign until the 2nd of July, it was accord- 
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ingly not closed or dated until that day, as is usual and 
customary in such cases; that, at the time of his signing the 
deed, Respondents were indebted to him in $1,123.76; and 
that Sinclair signed the deed, under and by an express agree- 
ment with Respondents, that he should be paid the said note, 
in addition to the composition mentioned therein. At Enquéte 
Appellants examined three witnesses, viz: James Smith, the 
notary, who executed the deed, John Sinclair and William 
Norris. The Respondents adduced no witnesses. Smith, the 
notary, adduced at Enquéte the original deed. He stated that 
it may have been a month, it was certain'y many days that 
the deed was drawn and signed by some of the creditors pre- 
vious to the said 2nd of July, and he adds: “I know Sinclair 
“ signed the deed and that he signed it some days previous 
“ to its date, but I cannot now recollect when.” He says in 
another part of his deposition: “ Have sometimes had deeds 
“ of composition partially signed for two or three months pre- 
“ vious to their dates, because we never date them until they 
“ are completed.” In cross-examination, he adds, I swear posi- 
“tively that Sinclair did not sign his name on the deed of 
“ composition on the 2nd of July, 1861.” Sinclair deposes that 
the note on which the present action is brought was given 
him on the day it bears date, 13th June, 1861, by Defendant, 
to induce him to sign the deed of composition, and that he 
signed the deed on that day, in consideration of and under a 
distinct agreement with Respondents, that the note should be 
paid in addition to the moneys stipulated by the deed. Wil- 
liam Norris states that he recollects that, about the beginning 
of June, 1861, William Henderson, one of the Respondents, 
called on Sinclair at his office while he, Norris, was present. 
He heard Henderson urging Sinclair to sign the deed, and 
Sinclair replying that he would not accept less than ten 
shillings in the pound. He understood, from the conversation 
which ensued between them, that Respondents agreed to pay 
this sum, namely, seven shillings and sixpence by the deed, 
and to give their note, payable two years from that date, for 
the balance. Accordingly he, Norris, drew up the note for the 
balance and that note is the one in issue. At argument, Res- 
pondents’ attorneys moved to reject certain portions of the 
evidence, in so far as they tended to contradict the deed of 
composition. On the 14th March last, the Honorable Assistant 
Justice Monk rendered the following judgment: “ The Court, 
having heard the Parties upon the merits of this cause and 
upon the motion of Defendants of the eleventh February last, 
that the objections by them made to certain portions of the 
evidence of the witnesses in the said motion named be main- 
tained, doth grant said motion and doth reject from the 
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record such portions of the evidence of John Sinclair, James 
Smith and William Norris, as was objected to at Enquéte by 
Defendants; and, considering that Defendants have, by legal 
and sufficient evidence, established the essential allegations of 
their plea, doth dismiss Plaintiffs’ action with costs.” On the 
Sth September, 1865, the Court of Appeal gave judgment con- 
firming the judgment of the Circuit Court. (1) 

DuvaL, C.J., said that by all laws the transaction in ques- 
tion was considered a fraud upon the creditors. It was consi- 
dered a fraudulent act, giving rise to no action whatever. The 
English authorities put it upon the broad ground of being a 
fraudulent act. It had been stated, that, previous to the Code 
Napoleon, this was not the law in France, but such a state- 
ment was incorrect. The Court concurred entirely in the 
judgment of the Court below. Judginent confirmed. (9 J., 
p. 306, et 1 L. C. L.J., p. 54.) 

J. PopHaM, for Appellants. 

LEBLANC, CassipyY and LEBLANC, for Respondents. 


NOTICE OF ACTION TO PUBLIC OFFICER. 


CouURT OF QUEEN’S BENCH, Montreal, December 9th, 1864. 
In Appeal from the Circuit Court, district of Montreal. 


Coram DuvaL, C. J., MEREDITH, J.. DRUMMOND, J., MONDE- 
LET, J., and BADGLEY, J. 


WILLIAM STEPHENS ef al., Plaintiffs in Court below, Appel- 
lants, and TANCRÈDE M. BOUTHILLIER, Defendant in 
Court below, Respondent. 


Held : 1st. Under C.S8.C, cap. 17, sec. 91, That money paid to a collec- 
tor of customs as duty upon goods to he imported upon the condition 
that a certain portion of the money so paid shall be remitted by him, 
in the event of the goods arriving before a rise of duty takes place by 
virtue of an act about to come into force, is not in the nature of a depo- 
sit placed in the hands of a private individual, but is so paid to him in 
his capacity of collector, in the performance of his duty as such, and 
therefore in such case the above section applies and the collector is en- 
titled to a month’s notice. (2) 


(1) The leading English case, supporting the decision of our Courts upon 
the point in question, is Cockshott vs. Bennett, 2 D. and FE. Term. Rep., 
p. 765. Vide contra Greenshields vs. Plamondon, 7 R. J. R. Q., p. 484 et 
495, et 12 R. J. KR. Q., p. 271. 


(2) V. art. 22 C. P. C. et S. R. C. de 1886, ch. 32, 8. 145. 
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This was an appeal from a judgment rendered in the Cir- 
cuit Court, Montreal, on the 11th December last, dismissing 
the action of Appellants with costs, on the ground that one 
month's previous notice of action was not given to Respon- 
dent, as collector of customs at Montreal. The Appellants con- 
tended that, under the facts of the case and the form of action, 
no such notice was necessary. The action was brought against 
Tancrède M. Bouthillier, described as ‘“ of Montreal, Esquire,” 
Defendant, and was in the ordinary assumpsit form, alleging 
an indebtedness to Plaintiffs in the sum of $150, “ for moneys 
“ had and received by Defendant, to and for the use of Plain- 
“ tits” “ for moneys paid to Defendant to and for the use of 
“ Plaintiffs,” and for so much money being a balance unjustly 
“withheld and kept by Defendant out of a larger sum of 
“ money by Plaintiffs handed over to Defendant and delivered 
“ to him, and which were to be applied to the payment of the 
“ duties on certain goods, at Montreal, and which were to be 
“ returned after payment of the said duties on the said goods,” 
setting up a promise t» pay, and a refusal to pay. To Plain- 
tiffs damage of $150. Conclusion for $150. First plea: That 
the moneys were received by Defendant, as collector of cus- 
toms, at Montreal, for duties on goods, and in the execution of 
his duty as collector and that, therefore, he was entitled to 
the month’s notice of action. Second plea: Sets up, that De- 
fendant was collector of customs at the time mentioned in the 
declaration ; that, about the 26th March, 1859, Plaintiffs made 
an entry at the customs, of seven packages of goods, which 
goods “sur la représentation des Demandeurs que les mar- 
chandises étaient arrivées, ou arriveraient en cette Province 
du Canada,” were admitted at 15 per cent, instead of at the 
new duty of 20 per cent, Defendant, however, receiving from 
Plaintiff a deposit, dépôt, of 5 per cent additional, in case the 
goods should not arrive until after the uew tariff went into 
operation. That Defendant, about the 12th April, 1859, on the 
representations of Plaintiff, that the s had arrived before 
the operation of the new tariff gave back the additional five 
per cent; but that, afterwards, it turned out, that only two 
out of the seven packages had arrived before the coming into 
force 0° the new tariff and that, consequently, there were 
duties due on the five packages to the extent of $62.65. That 
true it was there was due to Plaintiffs, for overpaid duties on 
damaged goods (in 1860), $118, and for duties on 2 bales, first 
item in Plaintiffs’ account, the sum of $19.10, making in all 
the sum of $137.10, and that after deducting the $62.65 there 
remained the sum of $74.45, which Defendant was always 
ready to pay and offers to pay. Conclusion, for compensation 
to the extent of $62.65, and offer to confess judgment for 





DE LA PROVINCE DE QUEBEC. 347 


$74.45, offered before action brought. Answer to let Plea: 
That Defendant was not entitled to a month's notice. Answer 
to 2nd Plea: That the moneys sought to be recovered were 
due to Plaintiffs; that no compensation could be claimed by 
Defendant, who was sued in his own individual name and 
right and that any debt due to her Majesty, such as that set 
up in the plea, could not be so set off, but must be enforced 
by legal means. The Plaintiffs also prayed acte of Defendant's 
admission that he had in his hands the sum of $137.10, which 
he had promised to return to them. The judgment appealed 
from was in the following terms (MONK, J.) 11th December, 
1862 : “ The Court, considering that it appears and is clearly 
established that the causes, matters and things upon which the 
present action rests, and for and on account of which said 
action has Leen instituted against Defendant, arose out of, 
and were for acts and things done by Defendant in the exercise 
of his office of collector of customs of Her Majesty, at the port 
of Montreal. Considering that, at the time of the institution 
of the present action, Defendant was still collector of Her 
Majesty's customs, at the port of Montreul, and considering 
that, by law, no writ could be legally sued out or any action 
maintained until one month after notice in writing had been 
delivered to Defendant, or left at his usual place of abode, in 
which notice should have been clearly and explicitly con- 
tained, the cause and causes of action stated in Plaintiffs’ 
declaration and by him proved. And considering that no 
notice whatever in writing made as required by law was deli- 
vered to Defendant, by Plaintiffs, or left at his usual place of 
abode, doth maintain the exception firatly pleaded by Defend- 
ant, and hath dismissed, and doth hereby dismiss Plaintiffs’ 
action, wish costs.” 

ROBERTSON, for Appellants, said : The evidence will be 
found to establish that the sum of $62.65, deposited with De- 
fendant as the additional duty on certain goods, payable in 
case they were brought into the Province after the new tariff 
came into force (on the 26th March, 1859), wns handed back 
to Plaintiffs, and that, some time in the following year, De- 
fendant refused to give up the $118 deposited in his hands, 
in excess of duties really payable by Plaintiffs on goods im- 
ported in 1860, without deduction of the $62.65 previously 
handed back in 1859. It is submitted that, these’ pretensions 
are unfounded in fact and in law. The moneys deposited 
with Bouthillier, in excess of duties on imports for 1860, he 
is bound to restore to Plaintiffs. If, as the plea alleges, there 
is a suin of $62.65 due for duties not charged in March, 1859, 
the right to recover that sum lies in the Crown. Nor can it be 
fairly contended, as a inatter of equity, that an error, even if 
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such error existed, which is denied, which must have been 
discovered shortly after the 26th March, 1859, should not 
have been complained of, or notified to Plaintiffs until the 
following year, long after the goods had heen sold, and at a 
time when Plaintiffs could not protect themselves by adding 
an additional price to the goods to cover the additional duty. 
It would appear that nearly a year elapsed before any notice 
of the pretended error was given to Plaintiffs. The retention 
of the excess of money deposited, was the act of Bouthillier 
himself. It was not an official act, which the law can recognize 
as such, so as to protect him against an ordinary action to 
recover it back. Nor was the action an action of damages in 
which alone the officer, Defendant, has a right to tender 


~ amends. The clause of the statute invoked by ‘Respondent in 


his first plea, and upon which alone the judgment was rend- 
ered, is in the following terms: “ No writ shall be sued out 
“ against any justice of the peace or other officer or person 
“ fulfilling any public duty, for anything done by him in the 
“ performance of such public duty, whether such duty arises 
“ out of the common law, or is imposed by Act of Parliament, 
“either Imperial or Provincial, nor shall any judgment or 
“ verdict be rendered against him, unless notice in writing of 
“such intended writ, specifying the cause of action with 
“ reasonable clearness, has been delivered to such justice, offi- 
“ cer or other person, at least one month before sueing out 
“ such writ.” (Consolidated Sts. L. C.,c. 101, sec. 1.) This clause 
is not applicable to the facts disclosed in the record. The De- 
fendant, in 1860, had in his hands, as he admits in his plea, 
$118, overpaid as duties by Appellants, on goods imported 
that year. The Respondent pretends first to have a right toa 
notice of thirty days before he can be sued for the amount, 
which he admits belongs to Appellants ; and next, he wishes 
to keep in his hands, in an action against himself person- 
ally, a sum of money alleged to have been erroneously and 
on Appellant’s misrepresentations, restored to him, in 1859, by 
Defendant in his capacity of collector of customs. In other 
words, he pleads to a demand made against him, individually 
and personally want of notice and compensation by a debt 
alleged due to the Crown. It is submitted that the construc- 
tion given by the Canadian Courts, as well as by the English 
Courts, on similar Statutes in England, is against Respondent's 
pretensions. In Price vs. Percival (1 R. J. R. Q., 201) it: was 
distinctly held that “in an action against a collector of 
“ customs to recover moneys exacted as fees of office, he is 
“ not entitled to one month's notice of action.” The reason 
given by Chief Justice Sewell (p. 203) was, that the statute 
intended only to protect the public officer in the fair execution 
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of his duty, and that the action in question was not brought 
to recover back moneys due to the public, but which were 
claimed to be retained by the collector for his own use. 
The same reason is applicable here with stronger force ;. 
for, in this case, Defendant seeks to retain Appellants’ moneys, 
not even under pretence of their being due to him as fees of 
office, or in any other way, but on pretence of a previous 
alleged debt to the Crown. In the case of Jrwin et Boston, in 
Appeal, (4 R. J. R. Q. p. 392,) it was settled, after full dis- 
cussion, that the statute invoked by Respondent, “ has refer- 
ence only to action brought for damages, domnages-intérets, 
‘and not to actions where damages are claimed for the non- 
“ fulfilment of a contract or obligation impose:! either by law 
“ or by stipulation.” This manifestly covers the principle con- 
tended for by the Appellants. The Defendant got Appellants’ 
inoneys in advance, to be applied to the payment of duties. 
He was bound by law, as well as by the tacit agreement made, 
to apply the moneys, or to pay them back in case the duties 
did not amount to the sum paid over. He is sued in an action 
of assumpsit and in defence to such action says he is a public 
officer, and invokes the statute as entitling him to a month's 
notice of action. But, in answer to this, it may well be urged, 
that, in keeping the moneys of Appellants in his pocket, he 
was “ not acting in the performance of such public duty,” 
but in violation of it. He was intrusted with the moneys as a 
matter of contidence and arrangement. He took them as u 
private individual, agent or mundataire of. Appellants, 
chaiged with applying them in a particular way, that is, to 
the payment of duties. Although he happened to be collector 
of customs, he has no more right to keep the moneys than a 
messenger or porter in the Custom-House would have had, or 
any clerk to whom, in the absence of the collector, Appellants 
might have entrusted their moneys. The reasoning of Chief 
Justice LAFONTAINE, in the case of /rwin vs. Boston, is there- 
fore applicable equally in this case. (1) “ Il me semble évident, 
“ d'après la teneur et les termes mêmes du statut, qu'il ne 
- s'agit que d'uctions qui ont uniquement pour objet des 
“ dommages-intéréts, et uon pas d'actions dans lesquelles 
“une demande des dommages-intéréts n'est qu'accessoire à 
“ une demande principale fondée sur l'inexécution d'un con- 
“ trat ou d’une obligation imposée soit pur convention, soit 
“ par la loi. Il ne s'agit que d'actions dont l'officier public 
“ peut devenir passible par suite d'un fuit qui constitue un 
“ tort, un délit, une injure, si l'on veut, par conséquent, d'un 
“fait illégal et non justifiable commis (c'est l'expression 


(1) 4 &. J. R. Q., p. 34. 
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“ même du statut) par cet officier dans l'exerrice de ses de- 
“ voirs publics, en un mot, d'une offense dont on se plaint, 
- c'est encore la le langage du statut, sec. 8, version française. 
“ Cela résulte encore clairement des mots employés dans la 
“ troisième section pour indiquer l'espèce de condamnation qui 
“ devrait être prononcée sur telle action. La Cour, ou le Jury, 
“ y est-il dit, rendra son jugement ou verdict en faveur du 
“ Demandeur, avecitels dommages qu'il jugera convenables.” 
So, in the case of Æsinhart vs. McQuullan, decided in appeal, 
5 RK. J. RK. Q, p. 133, it was held that a Defendant, acting un- 
der the orders of an inspector of roads, could not, when sued 
in an action of trespass for opening a road on Plaintiff's farm, 
claim the month's notice, inasmuch as the inspector was not 
acting within the scope of his duty in giving such order. By 
the seventh section of the statute, “no such suit or action 
“ shall be brought against any justice or other person acting 
“as aforesaid, for anything done by him in the performance 
“ of a public duty, unless commenced within six months after 
“ the act committed.” If the statute in question is applicable 
to this case, then Bouthillier may keep the moneys in his 
pocket, the prescription of six months having cut off any ac- 
tion by Appellants. Thus, the statute, instead of protecting a 
public officer when sued in damages, for acts done in the per- 
formance of his duty, by giving him a month’s notice that he 
might tender amends, would authorise any public officer to 
retain moneys entrusted to him whilst holding such office and, 
after six months, would screen him effectually from an action 
to account for, or pay back the moneys. The duty of Defen- 
dant was to have handed to Appellants the moneys held by 
him for them, moneys which did not bclong to the public, and 
which as collector he could not legally retain. Even if the 
moneys were held by him in his capacity of collector of 
customs, as u public officer, the law imposed upon him the 
obligation of handing back moneys once paid. In retaining 
them, he was guilty of a breach of the law, or at least of 
negligence in not fulfilling his duty, and the action was well 
brought against him. The form of the action is sufficient, for, 
even in the case of an action to recover back a sum of money 
exacted by a collector of customs, it was held that the moneys 
could be recovered under a count for “moneys had and 
received.” Price vs. Percival, 1 R.J.R.Q., p. 204 In the present 
case, there is a count for “ moneys had and received,” and alsv 
a special count for moneys overpaid for duties and not returned 
and the judgment below should have dismissed the first plea 
and given judgment for Appellants. 

BADGLEY, J., said: By the amending Customs Act of 1859, 
five per cent additional to the existing. duty of fifteen per 
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cent was imposed upon dry goods coming into the province, 
on and after the 26th March of that year, which thereby 
might affect such goods coming by the Canadian steamer ex- 
pected to arrive at Portland about that time. The consignees 
by that vessel, desiring to escape the additional duty, offered 
their entries to the collector before the notification of arrival 
of the steamer, at the old rate of duty, which the collector, 
Bouthillier refused to receive without the payment of the ad- 
ditional five per cent, in the event of the importation of the 
goods after the limited time. As no entries could legally be 
made without the payment of duty, the twenty per cent was 
accordingly paid to and received by the collector, as such 
customs duty. The Appellants were in the number of thse 
so situated and paid the twenty per cent upon several pack- 
ages received by them by that steamer. Subsequently, on the 
12th April, they represented to the customs officer here, in 
particular charge of the entries department of the office, that 
all their packages had arrived within time, and the officer, 
trusting to the truthfulness of their statement, remitted and 
paid back to them the additional five per cent duty paid Ly 
them at the time of making the original entry; within a few 
days afterwards it was discovered at the office, however, that 
the representations were false with respect to four of the six 
packages upon which the full duty had been paid, and that 
the additional five per cent, upon those four packages, amount- 
ing to $62.65, had been improperly remitted to Appellants 
who had, by their incorrect representations and their receipt 
back of this money, benefited themselves for that amount, at 
the expense of the customs and the public, and thereupon 
urgent applications were made by the customs officers to 
Appelants for their repayment of the amount improperly 
remitted to them as stated, to which Appellants declined to 
accede, upon the ground “that the mistake could not be cor- 
“ rected without their suffering loss;” that amount, therefore, 
remained in the possession of Appellants. After the delivery 
of these packages into Appellants’ warehouse, some of their 
contents were found to have been dumaged on the voyage of 
importation and Appellants claimed from the collector the 
statutory remission from the amount of the full duty paid 
upon them as sound and undamaged goods. This claim was 
entirely legal and may here be properly explained cursorily 
before entering upon the discussion of the real point in con- 
tention between the parties. The law, assuming that goods are 
imported sound and in good order, exacts the duty upon them 
as of such condition, and the importer of course pays duty as 
upon sound goods and thereupon receives his goods into his 
warehouse. But the possibility of the goods being found to 
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be damaged has been provided for by the customs statute, 
which, after enacting “that no goods shall be unladen until 
due entry has been made of them and unless the goods are 
to be warehoused, the duties paid down on the making of the 
entry,” “ provides that, if goods imported by water are found 
“to be damaged ; then upon their survey by three merchants 
“ called in to inspect them, and upon their report of valuation 
“ of the damage done,” “the customs’ officer shall make and 
“ repay a proportionate allowance to the importer by way of 
“ abatement of the duties which have been actually paid upon 
“the same.” The delivered goods having been surveyed and 
reported upon to the customs officer, Appellants claimed the 
statutory abatement from the full duty originally paid upon 
them to the officer according to law; and their bill of par- 
ticulars filed gives the several items of the amounts claimed 
for the remission and abatement of the duties upon the dam- 
aged goods, and an item claimed as overcharged duty paid 
to the officer upon a previous entry. These are the grounds 
of Appellant’s demand, which is entirely inconsistent with the 
amount of the additional duty remitted to them by error, as 
they alledge. Simply, then, the action is brought for the reco- 
very of the amount of these abated and overcharged duties, 
or ns they are denominated in the act, paid duties, and not 
for moneys deposited in the hands of Defendant individually, 
unless it can be said that all duties paid to the officer are 
such deposits, which would be absurd. These details neces- 
sarily introduce the action which is directed against Defen- 
dant as an individual, notwithstanding his office, and the 
declaration is in the common assumpsit form of the money 
counts and account stated, with a final count, which is pecu- 
liar but probably intended to be special,” and for so much 
“ money being a balance unjustly withheld and kept by De- 
“ fendant out of a lurger sum of money by Plaintiffs handed 
“over to Defendunt and delivered to him, and which were 
“to be upplied to the payment of the duties on certain 
“ goods, at Montreal,und which were to be returned after 
“payment of the said duties on the said goods.” Setting 
up à promise to pay and a refusal to pay to Plaintiffs dam- 
age of $150.” The Respondent, Defendant, pleaded two pleas 
to the action. Ist. That the moneys demanded froin him has 
been paid to and were received by him from Appellants as 
public moneys, duties of customs, and that. therefore, he was 
entitled to the statutory notice of action ; and 2nd. A special 
plea, setting out the circumstances above detailed, connected 
with the incorrect representation made by Appellants and 
their unjust receipt and retention of the £62.65 duty payable 
by them: this plea need not be enlarged upon here, as the 
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contention turned altogether upon the first plea, namely, 
Defendant's right to the previous notice of action, claimed by 
him as an officer of customs for an act done in the perfor- 
mance of his duty. It must be manifest from the facts stated 
above and from Appellant's bill of particulars wherein he is 
charged as collector of customs, that the qualité of “ gentle- 
man,” given by them to Defendant in their writ and declara- 
tion, and their use in the latter of assumpsit money counts, 
do not show the substantial cause of action, which, it may 
here be observed, cannot be altered from its true nature, by 
the adoption of this course of practice, or by the mere use of 
any general form of declaration. Although the english forms 
of assumpsit are of frequent adoption, our procedure is really 
always in case, to use the english term, showing the real nature 
of the action In England, where the assumpsit forms prevail, 
the substance of the action is established in the evidence and 
facts proved, which invariably govern the demand; yet although 
our own system of procedure has not been followed here, the 
mere use of the english forms will not be permitted to mis- 
lead the decision of the court, upon the cause of action which 
will be sought for and found in the facts and evidence of 
record. Our own procedure in this particular is very clearly 
and perspicuously explained by Ponset in his Treatise upon 
Actions, where he says, at page 142, “ pour connaître la véri- 
“table position des parties dans la cause et Jes droits ou les 
“ obligations que cette position doit produire, il faut savoir 
“ quelle e-t leur qualité respective. Ainsi la première chose à 
“ faire en toute cause c'est de régler les qualités des parties 
“ quand elles n’en sont point d'accord,” and, at No. 117: “Je 
“ dis substantiellement, la saine logique nous apprend, et nous 
“ ne pouvons trop répéter, que ce n'est ni à de vaines appa- 
“ rences, ni à des circonstances accidentelles, mais à l’objet 
“ direct et à la nature d’une action qu'il faut principalement 
“ s'arrêter si l'on veut parvenir à la connaître distinctement 
“ sans équivoque, sans confusion,” and again at 127: “ Une 
“ action ne peut être véritablement qualitiée et distinguée que 
“ par son objet et sa nature.” These authorities are plain 
enough to show that the real nature and substance of the 
action must govern, whatever the form of the declaration or 
the qualité applied to the party : hence, in this case, it appears 
that Defendant is in fact the collector of customs at Montreal, 
and that the moneys sought to be recovered from him were a 
portion of paid duties of customs legally received by him as 
such customs’ officer in the performance of his duty as such 
collector. As this action is therefore manifestly against an 
officer of the customs for a thing done in the exercise of his 
office, it is plain that Appellants, by their factum, have mis- 
TOME XIV. 23 
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taken the statute upon which Respondent has rested his right 
to notice of action ; they have sought for his statutory protec- 

tion in the public officers’ protection act, which is inapplicable 
to the case, whilst he rests upon the customs Act which pro- 
vides that ‘no writ shall issue or copy of process be served 
“ upon any officer of customs for any thing done in the exer- 
“ cise of his office, until one month after notice of action, &e.,” 
limiting the proceedings to three months after the act done 
by the officer, and further to three years for the recovery back 
of over churges of customs by officers or over payment to 
them. The difference between the two statutes referred to by 
the parties respectively is plain and inanifest. But Appellants 
are also in error, in holding that their applied qualité of gen- 
tleman, not customs officer and their adoption of the assump- 
sit counts have deprived that officer of the protection claimed 
by his plea, because it is a clear principle of law, that the real 
substantial cause of action cannot be controlled, nor the sta- 
tutory protection controverted, by the misapplication of a 
quulité to Defendant or a use of the form of declaration in 
itself not descriptive of the nature or cause of the action. 
Now it is quite true that the exaction of fees without right 
by an officer, for his own advantage, would be an excess of 
authority by him; and their recovery buck from him would 
come within the money counts, because in such case the offi- 
cer would have received what did not belong to him, and the 
implication of the dssumpsit would at cnce arise against him 
for their payment back by him as having been received to the 
payer's use. This was the contention between the parties in the 
well known cause of Price vs. Percival, 1 R.J. R.Q., p. 204, 
where the moneys sought to be recovered had been received by 
the officer as his own fees, his own property, not as public 
moneys, and had been exacted by him without legal authority. 
The distinction was very ably stated by the present Hon. Mr. 
Black, Plaintiff’s counsel, who maintained that the Defendant 
had no right to the protection of notice of action in the suit 
against him, although an officer of custoins, because the ex- 
actions as for his own fees, being unwarranted by law, did 
not fall within the statutory protection, which would have 
applied had the suit been for the recovery of money paid to 
the Defendant as public moneys. And Chief Justice SKWEL 
fully and explicititly concurred in the rule laid down by Mr. 
Llack. This case was cited by Appellant arguendo, but it has 
clearly no connection with this case in the special fact of the 
moneys sought to be recovered here, nor have the other 
causes of Wright, Boston and Esinhart & McQuillan, any re- 
ference to this contestation except in the mere particular that 

pleas of want of notice under the Public Officers’ Protection 
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Act were pleaded by the Defendants in those cases. The Ap- 
pellants have confounded the assumpsit form of action with 
the contract implied in the assumpsit demands. They are in 
error ; this notion originated in the Irving vs. Wilson, 4 T. R., | 
p. 486, in which Justice GROSE said: “I admit that in an 
“ action of tresspass or tort the officers are entitled to notice 
“ under the 23 Geo. 3; because they ought to have an oppor- 
“ tunity of tendering amends, but the Act does not extend to 
“ actions of assumpsit.” The Appellants have rested upon this 
ruling, without reference to subsequent decisions which have 
put aside that opinion, and without considering that the form 
of the assumpsit remedy is not the assumpsit contract. The 
true explanation is to be found in the subsequent case of 
Waterhouse vs. Keen, 4 Barn & Cr., p. 209, an action against 
a toll collector to recover back overpaid toll. The declaration, 
as in this case, was in money counts, the plea the general 
issue ; and the Defendant applied for the dismissal of the 
action for want of notice : the application was allowed by the 
Court, and it was so adjudged in the cause, Justice BAYLEY 
saying, “ it is true that many of the expressions (of the 
“ special Act) seem to point to actions of tort, but it is mate- 
“ rial to consider the substance rather than the form of the 
“ action. In many cases the subject matter of the action is 
“ substantially tort, but the Plaintiffs may waive that and 
“ bring assumpsit. If an action be brought in consequence of 
“ a thing done substantially in pursuance of an act of parlia- 
“ mont, it is a case within the Act. The substantial part of the 
“ enactment is that notice shall be given, &c., &c. Nor can it 
“ in substance make any difference that the Plaintiff, instead 
“ of bringing an action on the case, has thought proper to 
“ waive the tort and to bring the assumpsit.” Judge BAYLEY 
then reviews the cases cited, and says of Zruing vs. Wilson 
above referred to,“ the late Chief Baron Thomson, a very 
“ able lawyer, overruled the law as laid down by Judge GROSE 
“in Irving vs. Wilson, and this Court (K. B.) afterwards 
“ confirmed the decision ” of the Chief Baron. He then con- 
tinues, “ Upon these grounds the notice ought to hape been 
“‘ given : our duty Is to give effect to such clauses of the act 
“ of Parliament with reference not to the form of the action 
‘ but to the substance of the thing done ; and that being so, I 
« think that this action is brought substantially in respect of 
“ a thing done by the Defendant in pursuance of the act of 
‘“ Parliament, and consequently that he is within the pro- 
“ tection, and therefore ought to have had notice.” And Mr. 
Justice HOLROYD, concurring and sustaining Greenway vs. 
Hurd, 4 P. R., p. 555, says: “ The question therefore is, was 
“this action brought against Defendants for an act done in 
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“ pursuance of the act according to the legal meaning of the 
“ terms ? The action in form is for money had and received to 
“ Plaintiff ’s use ; but in substance it is brought to recover 
“ money alleged by Plaintitf to have been unlawfully taken 
“as toll by the Defendant under color of the Act. The de- 
“ manding and taking was an act done in pursuance of the 
“ Act. This is a case therefore within the words of the Act; 
“ it is also within the mischief intended to be avoided by the 
“ Act. The same mischief would arise from the neglect to give 
“ the notice in such an action as this, if it were an action of 
“tort. On principle therefore the notice is necessary.” In a 
“ previous case of Whitbreud vs. Brooksbank, Cowp., p. 49, 
Lord Manstield, a better authority than Judge GROSE, broadly 
held that “ an action for money had and received would not 
“lie against an excise officer, for an over payment to him, 
“and Phillips, in his Work on Evidence, p. 437, 3 vol., says: 
“It has been considered that officers of customs and ex- 
“ cise are only entitled to notice in actions of trespass and 
“ tort, and that the statute does not extend to actions of as- 
“ sumpsit. This doctrine has been questioned in subsequent 
“ cases and is incorrect.” In this case, it is unquestionable that 
Defendant was an officer of customs, that the money demanded 
of him in this cause was paid to and received by him as du- 
ties of customs and, under and in pursuance of our Customs 
Act. It is almost waste of time to injure whether this act was 
a thing done by him in the exercise of his office. The Appel- 
lant’s “ vill of particulars ” states so and the record proves 
the fact. His receipt therefore of the money from Appellants, 
under these circumstances, entitles him to notice of action, 
and the authorities leave no doubt upon the point. In Green- 
way vs. Hurd,a case somewhat similar with the present, 
which was an action for money had and received against a 
customs or excise officer to recover back from him duties paid 
to him under misconstruction of the law, Lord Chief Justice 
KENYON says, “ here the Defendant acted as officer of excise 
“ when he received the money, and the Plaintiff paid it to 
“him in that character ;” and he therefore held the notice to 
be necessary. And again, in Waterhouse vs. Keen, the words 
of the act there acted upon, are, “ no action, etc, shall issue 
against any person for any thing in pursuance of the act,” 
which are the precise terms of our customs statute; and the 
judges, in this last cited case, sustained Lord KENyYON’s deci- 
sion above, and said “ it is said that the clause applies to the 
“ case of tort, inasmuch as it speaks of Defendant pleading 
“ the general issue and tendering amends ; but these expres- 
“ sions are by no means sufficient to restrain the language of 
“the prior part of the clause, which is sufficiently large to 
“ comprehend any species of action against a toll collector for 
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“an act done colore officii.” So also held in Cooke vs. Leonar, 
6 B. and Cr., 361, “ where the statute gives protection to per- 
“ sons acting in execution of it, all persons acting under its pro- 
‘ visions are entitled to have protection,” and, “if any officer 
“ does any act, part of which is and part of which is not autho- 
“ rized by the statute, &c., the mere excesss of an authority, 
“in either case, does not deprive the officer of that protection 
“ which is conferred upon those who act in execution of it, 
&c.” “ These cases,” the judges remark, fall within the general 
“ rule applicable to the subject, namely, that where an act of 
“ Parliament requires notice of action before action brought 
“ in respect of anything done in performance or in execution 
“ of its provisions ; these latter words are not confined to acts 
“ done strictly in pursuance of the act, but extend to all acts 
“ done bona fide which may r asonahly be supposed to be done 
“ in pursuance of it.” So also in the case of Morgan vs. Pul- 
mer, 2 B. and C., 729. The generality of the words of the sta- 
tute, “ acts done by the officer in the exercise of his duty,” and 
their comprehensiveness of all things by him done as such 
officer, are abundantly sustained by the authorities, and the 
receipt by Defendant the customs’ officer, of the money paid 
to him as duties of customs, being an act done by him in the. 
exercise of his official duty, assures to him the statutory pro- 
tection of the notice of action when that money or part of it 
is sought to be recovered back from him, being duties paid to 
him as such officer, at the time of their payment. It would be 
mere waste of time to consider such abatement in the charac- 
ter of a deposit, because neither by the customs’ statute nor 
yet by the understanding of the parties at the time of pay- 
ment, was that payment so contemplated. Under all the cir- 
cumstances of fact and law in this cause, inasmuch as the 
moneys in contestation were paid by Appellants as public 
moneys, and were received by Defendant in the execution of 
his duty as custom’s officer. and inasmuch as the official cha- 
racter of his receipt of the money cannot be changed by the 
particular form of action adopted against him for its recovery 
back from him, and there is no law for the conversion of the 
official payment into a mere private contract of mandate, as 
alleged in the special count, without absolutely setting aside 
the plain and precise enactment of the custom’s act, and inas- 
much moreover as no approach to evidence in support of that 
count has been adduced, the first plea of the Respondent is 
completely within the law, and the Appellant’s action was 
well dismissed for want of notice of action. The appeal should 
be dismissed with costs. Judgment confirmed. (9 J., p. 309.) 
A. and W. ROBERTSON, for Appellants. 
F. P. PoMINVILLE, for Respondent. 
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PROHIBITION TO SUBLET. 
Court oF QUEEN’s BENCH, Montreal, Sep. 8th, 1865. 
In Appeal from the Superior Court, district of Montreal. 


Coram DuvaL, C. J., AYLWIN, J., DRUMMOND, J., and 
MONDELET, J. 


THE REv. JOHN CoRDNER, Plaintiff in Court below, Appel- 
lant, and ROBERT MITCHELL, Defendant in Court below, 


Respondent. 


Held : That a lessor's knowledge, without a protest, of his lessee’s 
having sub-let, contrary to a clause inserted in the deed of lease stipu- 
lating that the lessee should “ notsub-let without the consent of the said 
leasor or his representative first had and obtained for that purpose in 
writing,” will be construed as an acquiescence in such sub-letting, and 
as a waiver of such prohibitory clause, on the part of the lessor, and 
will deprive him of the right to rescind the said deed of lease contra- 
vened by such sub-letting. (1) | 

Semble: That a house agent, vested with a general authority by his 
principal in respect of letting houses and receiving rents therefor, has 
an incidental authority to consent to his priucipal’s lessee’s sub-letting 
even though there be a forma] clause in the deed of lease probibiting 
the lessee to sub-let without the consent of such principal. 


This action was brought by Appellunt to set aside a lease 
made by him to Respondent, on the 3rd March, 1862, for 
breach of a clause in the lease, by which Respondent was 
bound, and agreed “ not to sub-let the said house and pre- 
“ mises, nor any part thereof, without the consent, of the said 
* lessor or his representatives, first had and obtained for that 
“ purpose in writing.” By judgment rendered 28th Feb., 1865, 
(BERTHELOT, Justice,) the lease was rescinded, but, on the 
case being taken into the Court of Review, that judgment was 
reversed with costs. The fact of the sub-letting appears by 
the notarial lease, from Robert Mitchell to Aaron H. David, 
of the 3rd Feb., 1863, and it was admitted on both sides at 
the argument that, by law, the sub-letting against the clause 
in the Tease was « good ground for the rescinding of the lease. 
The point raised by the defence, and upon which both judg- 
ments turned, is a question of fact as to whether Appellant 
had consented to the sub-lease, or had so acted as to waive 
any right of rescision. The plea set up that, by letter of the 
8th January, 1863, Plaintiff referred Defendant to Charles 
Tuggey, as his (Plaintiff's) agent, and that “ thereupon De- 
“ fendant applied to Tuggey and obtained his consent to sub- 
“let the house to Aaron H. David, doctor of medicine, and 
“that it was in fact by the agency and ministry of Tuggey 


(1) V. art. 1638 C. C. 
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“ that the house was sub-let, Tuggey having sub-let the house 
“to David in the name of Defendant, in the beginning of 
“ February, 1863, of all which Plaintiff was well aware and 
“ consented thereto ;” then follows the allegation of David’s 
“oecupancy of the house as subtenant of Defendant, and 
“ with the knowledge and consent of Plaintiff, and who has 
“ received and collected the rent, and placed the same to the 
“eredit of Defendant, und that, by reason of the premises, 
“ Plaintiff has waived all right to object to the sub-letting of. 
“the house to David, and had and has no legal objection 
“ thereto.” By his answer, Plaintiff denied the allegations of 
the pleas and alleged that the letter referred to therein had 
no reference to any consent to sub-let, adding “ that Plaintiff 
“ had never given any such consent, and never authorized 
“ Tuggey to consent that Defendant should sub-let,” and that. 
Tuggey, although employed generally in respect of letting 
houses and receiving rents, had no authority to give, nor di 
he give, any such consent as that referred to. The following 
is the judgment rendered in the Superior Court : (BERTHELOT, 
Justice), 28th February, 1865. “ The Court, considering that 
there is no sufficient proof of Plaintiff's acquiescence, directly 
or otherwise, to the sub-lease entered into between Defendant 
and Aaron H. David, doth dismiss the pleas; and adjudging. 
upon the merits, doth rescind, cancel, and annul, à toutes fins 
que de droit, the deed of lease passed between the parties, 
efore Smith and his colleagues, notaries, on the 3rd day of 
March, 1862, and doth condemn Defendant to restore and 
deliver up the possession of the premises to Plaintift within 
two months to be reckoned from the date of this judgment: 
and, in default thereof, that Plaintiff be put in possession of 
the same in due course of law, with costs.” The case was then. 
taken into the Court of Review. Here follow the remarks of 
BADGLEY and MONK, Justices, in review : - 
BADGLEY, J.: This was an action to resiliate a lease for 

three years from Plaintiff to Defendant. Mr. Tuggey acted as 
agent for the leasing of Plaintiff's house and held a power of 
attorney to transact all business with respect to the house. 
Defendant leased the house under a notarial lease which pro- 
hibited subletting unless with the written consent of the pro- 
prietor. Defendant on giving notice was to have the privilege 
of keeping the house for two years more. On the 3rd february | 
1863, Defendant sublet the house to Dr. David for the remai- 
ning term of two years, taking security for the rent and pay- 
ing Mr. Tuggey $10 as his commission for obtaining a sub- 
tenant. The agreement was between Mitchell and David. All 
that Tuggey had to do with it was putting an advertisement 
in the papers and receiving his $10. David entered into and 
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continued in possession for two years. In february 1865, De- 
fendant gave Plaintiff notice of his intention to continue the 
lease for two years more. This alarmed Plaintiff who did not 
wish to allow a professional man to continue in the house, 
and the present proceedings were instituted to have the lease 
resiliated, During the two years that David remained in the 
house, Tuggey, as Plaintiff's agent, received the rent from 
him, the receipts being worded “on account of Mr. Mitchell.” 
The Plaintiff was aware of the. fact, and certain letters from 
him were produced in connection with the fact. Being brought 
up as a witness, he admitted that he was aware of the fact 
that the house was occupied by David in 1863, and that he 
expressed neither approval nor disapproval, not wishing to 
cause any trouble. The Court below resiliated the lease on 
the ground that there was no sufficient evidence that Plain- 
tiff acquiesced either directly or indirectly in the sublease. 
The majority of the Court of review were of opinion there 
was acquiescence on the part of Plarntiff, hence the judgment 
must be reversed. 

Monk, J., had come to the conclusion that the judgment 
should be reversed with very great hesitation. Here was a 
gentleman who leased a first class house and took the precaution 
to insert a clause (not necessarily connected with the lease) that 
the house should not be sublet without his express consent in 
writing. It was a principle of law that, in cases of this des- 
cription, the lease must be adhered to. But Plaintiff had an 
agent who transacted all his business. This agent had a 
general authority and although it might be said that, for the 
purpose of granting a consent. there should be an express au- 
thority to the agent, yet it was perfectly plain that Plaintiff 
knew what was going on. Instead of giving a semi-acquies- 
cence, he should have told his agent at once, there is a clause 
in the lease which forbids subletting without my express con- 
sent, and I will not consent. He did not do this. Two years 
went by and, on the 3rd february, an action was brought. 
Taking all the circumstances together, the Court must consi- 
der them as equivalent to an express consent, and that his 
express consent was equivalent to one in writing. 

he following judgment was rendered, reversing the judg- 
ment of the Superior Court (BADGLEY, BERTHELOT, and Monk, 
Justices), 3lst May, 1865. “ The Court, considering that De- 
fendant has established the material allegations of his plea, 
and that there is sufficient proof of record of Plaintiff's ac- 
quiescence to the sub-lease entered into between Defendant 
‘and David, doth revise and reverse the judgment of the 
Superior Court, on the 28th day of February, 1865, and doth 
maintain Defendant's pleas, and finally doth dismiss Plain- 
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tiff’s action. The Honorable Mr. Justice Berthelot dissentiente.” 
The case was then taken to the Court of Appeals. ROBERTSON, 
for Appellant said: “The only question really at issue is 
“ whether the Defendant sub-let with the consent of the 
“ Plaintiff.” The evidence in the case consists of letters from 
Plaintiff, and the depositions of Plaintitf and of Tuggey, and 
it is submitted that no proof is to be found therein, or in any 
part of the Record, to establish the consent in writing requir- 
ed by the lease, nor'any waiver equivalent to such consent. 
The letters are in the following terms: DEAR SiR, I could ar- 
range to meet you at the house, if any special purpose requir- 
ed it; but as Tuggey has been intrusted with charge of the 
house and has always done the business connected with it, 
I am unwilling to interfere with what I regard as his 
business. Yours truly, Signed JOHN CORDNER: “8th Jany., 
1863. On consulting Tuggey about whut you suid concerning 
the house, I come to the conclusion that it would only com- 
plicate matters if I should interfere in business arrangements 
which I have confided to him. As he is now furnished with 
full power of attorney to act for me in such matters, it will 
be more convenient for all parties if you will address him 
directly. Yours truly, Signed JOHN CoRDNER.” It was strongly 
urged on behalf of Respondent that these letters had referen- 
ces to the sub-letting, but it will be found that they refer to 
questions of repairs, and complaints about the drainage, &c., 
made by Defendant, and with which Appellant did not wish 
to interfere. The letting of the house, the collection of rent, 
and the settlement of any questions as to repairs, may be 
held to be under the control of Tuggey, who is a known ad- 
vertised house broker or house agent; but no authority is 
given by the letters to cunsent to sub-letting. The Appellant 
examined by Respondent says: “The letter fyled is in my 
“ hand-writing and signed by me. I don’t recollect the date 
“at which the said letter was written, but think it had 
“ reference to some repairs about the house in question.” The 
Plaintiff had probably been asked to go and meet Defendant, 
but did not wish to go; he says: “I could arrange to meet 
you at the house,” but did not wish to do so, and refers his 
tenant to Tuggey, the settlement of these matters being “his 
business.” And so with the second letter. The Plaintitt says: 
“ I do not recollect having any conversation with Defendant 
“ respecting the house, except in relation to reimbursements 
“ for repairs made by himself.” Tuggey states, in his depo- 
sition, “the reason, that is, one reason, Defendant gave for 
“ wishing to leave the house was that he found it too small ; 
“ he complained also of the drains being in bad order. I am 
aware that on several occasions when Defendant applied to 
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Plaintift for some allowance for repairs, he “ was referred to 
me by Plaintiff.” This was the matter in respect of which 
Defendant wanted to meet him at the house, and for which 
he was referred to Tuggey. Indeed, by the lease itself, it was 
agreed “that Cordner shall not be called upon or compelled 
to make or do any repairs to the premises leased, save and 
except such repairs as may be necessary to keep the premises 
wind and water tight, and in good tenantable order ;” and it 
was probably on this account that the’ matter was left in 
Tuggey's hands, Plaintiff not being willing to recognize any 
right in Defendant to be reimbursed for repairs. No power of 
attorney to Tuggey is produced, and it is plain that the ordi- 
nary powers of a house agent or house broker would not 
extend to the setting aside, without reference to his principal, 
of an express clause in a lease. The consent must be shewn to 
be that of the lessor or his agent, and must be in writing. 
No such consent is proved. It will be seen that Cordner ad- 
mits that he was informed by Tuggey thnt David occupied 
the house, but he says: “I don't think Tuggey said anything 
“ to me about David’s taking the house until it seemed to be 
settled between Mitchell and David that the latter should oc- 
cupy the house.” The Plaintiff was then asked : Question : “ Did 
“ you make any objection either to Defendant, or to Tuggey, 
“to David’s occupying the house from 1863?” Answer: “ I 
“ offered neither approval nor disapproval to Defeudant, hav- 
“ang had no conversation with him on the subject. I never 
“ made any protest against David's occupying the house, nor 
“ took any steps in regard to it until about the time of the 
“ institution of this action, becuuse I did not ursh to make 
“ any trouble, and believing the lease would expire in May, 
“ 1865, having no recollection or knowledge of the clause per- 
“ mitting the extension of the lease for two years longer.” 
It will be seen that by this clause it was agreed “that the said 
“ lessee shall have the right of continuing the said lease for 
“a further period of two years longer, on the same condi- 
“ tions and for a like rent, by the lessee giving to the said 
“ lessor notice in writing of such, his intention, on or before 
“the Ist February, 1865.” Now, Mitchell, after finding that 
Appellant had made no protest against David’s occupation 
for the two years up to May, 1865, ae per his lease, gave a 
notice to Plaintiff, signed by notaries, on the 28th January, 
1865, that he required the preinises for two years longer, up 
to May, 1867, after he, Mitchell, well knew that Plaintiff had 
sold the premises to Howard. Tuggey says: “ I was employed 
“by Plaintiff to effect a sale of the premises to Howard 
“some time last fall and had agreed to give possession on 
“the Ist May next, 1865, not being aware of any difficulty, 
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“or of the clause in the lease extending the lease.” This 
ives the clue to the whole case. The Plaintiff employed 
uggey to obtain a tenant, and signed the lease without 

noticing the clause as to extension or sub-letting, and rather 

than “disturb David,” or make trouble, remains quiet dur- 
ing David’s occupying as sub-tenant of Mitchell. But Defen- 
dant, after he had abandoned the house for two years and 
after it was sold, thinks fit to demand an extension for two 
years longer, with a view to coerce Plaintiff either to pay for 
repairs which Defendant had made although bound to make 
them by his lease, or to suffer damages from being unable to 
give possession to Howard at the time agreed upon, Ist May, 

1865. It was this that made the case of importance to 

Appellant, and accordingly four days after the protest was 

served upon him by Defendant, Plaintiff instituted his action 

in ejectment, not to eject David before hig lease came to 
and end, but to guard himself if possible against the obliga- 
tion of his deed of sale, in case Respondent really intended 
to hold the premises for two years longer, and were entitled 
to do so under the judgment of the Court of Review, 
a judgment in which Appellant cannot acquiesce, involving 
consequences so serious to himself under the circumstances of 
the case. It is submitted that the letters copied above form > 
no consent in writing and no commencement de preuve pur 
écrit, to let in verbal evidence. The Plaintiff expressly denies 
ever having arranged with Defendant as to sub-letting. But 
even if verbal evidence is admissible, Tuggey, the only other 
witness examined, says: “ To the best of my recollection, the 
negotiations “ of the leasing of the house to David wus done 

“ by Defendant himself. I refused to accept David asa tenant ; 

“ and, when the first quarter's rent was due, there was a dif- 

“ ficulty for some weeks about the rent, Mitchell, wishing me 

“to take the rent from David on account of Cordner, which 

“ I refused, and it was subsequently arranged by David, Mit- 

“‘chell and myself, verbally, to save trouble that the accounts 

“ were made out against Defendant, and receipted by me to 

“ him, the moneys coming as I have already stated. J never 

consented to the sub-letting to David on behalf of Plaintiff.” 

Here then we have Cordner’s oath that he never had any 

conversation with Respondent as to sub-letting, and neither 

gave, nor authorized a consent and Tuggey, the only other 
witness, swearing that he refused to consent to take David as 

a tenant. The Defendant, therefore, failed to establish the 

consent pleaded in his ples, that is to say, Tuggey’s consent 

ratified by Appellant. But it was argued that the six receipts 
for rent fyled by Defendant, show consent to the sublease. 

Of these receipts, three are signed by Tuggey, Plaintiff's agent 
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in collecting rents, and three of them by the son of Charles 
Tuggey. But no knowledge of any of these receipts is brought 
home to Plaintiff. Charles Tuggey says, “I paid Plaintitf by 
“ my own cheques.” So that, as a matter of fact, Plaintiff did 
not sce the form of receipt nor is he bound by it, nor does 
the form of receipt prove any consent to the sub-letting, 
or any waiver by Plaintiff or his agent of his right to 
enforce the clause preventing sub-letting. The receipts as 
_ drawn make against Plaintiff's pretensions, and show that 
Tuggey never acquiesced, and would not recognise the sul- 
lease. The following is a copy of the first receipt referred to 
in the deposition of Tuggey. above quoted : “ Montreal, Sept. 
“ 7. 1863. Received from Robert Mitchell, by the hands of Dr. 
“ David, the sum of one hundred dollars, being the amount of 
“rent to Ist August. 1863. (Signed) JOHN CORDNER, per C 
“ TuaGEy.” The other receipts are in the same form, and they 
all would seem to indicate the agent’s intention to hold Mit- 
chell to his liability towards Plaintiff and to confirm Tuggey's 
assertion made on oath, that he refused to recognize David as 
Plaintiff ’s tenant. In fact, no authority existed in Tuggey to 
set aside any clause in the lease. He could give receipts for 
rent and administer or manage the property for Plaintiff, but 
could no more change the clause prohibiting sub-letting, than 
he could change the clause stipulating the amount of rent to 
be paid. Nor did Tuggey make any such change or consent to 
the sub-letting. He distinctly swears that he refused to do so 
and says he thinks Mitchell leased the house himself to David. 
In the Court below, great stress was laid upon the fact that 
Tuggey seems to have charged Mitchell ten dollars for leasing 
the house to David, as per his receipt, which is in the following 
“terms: R. MITCHELL, Esq. to CHARLES TUGGEY, Commission on 
renting house in Beaver Hall, to Dr. David, and Jesse Joseph, 
$10. Received payment, Feb. 6, ’63. CHas. TUGGEY. Per 
CHARLES H. TUGGEY.” As to this receipt, Plaintiff knew no- 
thing, and the only witness who refers to it is Tuggey, who 
says, “ Defendant's exhibit 3 contains my charge for acting 
“ for Mitchell to get a tenant for the house and, according to 
“my usual habit, I charged a commission, although he let the 
“ house himself. I am not positive that I had anything more 
“to do with David than that he came to me several times 
“requesting me to accept of him as a tenant in the place of 
“ Mitchell, which I refused to do. The commission was paid to 
“ine after the house was sub-let to David, Defendant object- 
“ ing at first to pay it, because the sub-lease was not made by 
“me. I know, and was all along aware, that David, since 
“ May, 1863, occupied the house as Defendant's sub-tenant. 
“although I was not aware till January, 1865, that a lease 
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“ had been passed between them.” But, if Tuggey acted im- 
properly in acting for Mitchell, this was not in any sense the 
fault of Appellant. No evidence is brought to shew he con- 
sented to the arrangement, or was aware of any commission 
being paid, or agreed to be paid by Mitchell to Tuggey. In 
acting for Mitchell, Tuggey could not be held as the agent of 
Plaintiff. He was the paid agent of Defendant, who now 
seeks to prove Appellant’s consent by the acts of Tuggey 
when employed as Defendant's own agent. On looking at that 
lease, there will be found a clause whereby Mitchell obtained 
security from Jesse Joseph who bound himself jointly and 
severally with David for the rent, and “ Joseph hereby fur- 
“ther guarantees Mitchell against all claims which may be 
“ preferred against him by Cordner for sub-letting the prem- 
“ ises described in this lease.” This clause affords the strongest 
presumption under Defendant's own hand, that no consent 
had been given either by Tuggey or Plaintiff to the sub-lett- 
ing, else why stipulate security against claims for sub-letting ? 
It shews Defendant had no such consent and knew he had 
none, and took precautions accordingly. The main ground of 
the judgment in review was that Plaintiff knew the fact of 
David occupying the house, that this was a sort of semi- 
ucquiescence in the sub-lease, that this semi-acquiescence 
might be looked upon as an express consent, and if express, it 
was equivalent to a written consent and that to preserve his 
rights, Plaintift should have formally declared that he would 
not consent, and notified his agent and Defendant by protest. 
Three facts only are proved tending to show any kind of con- 
sent of Plaintiffs to sub-letting: first, that Appellant knew 
David to be in possession ; second, that Tuggey, the agent, 
received the rent for two years, giving the receipts in the 
form indicated above; third, that Appellant remained silent 
during the occupancy of David, neither approving nor disap- 
proving, and as Appellant says, without being aware of the 
clause as to the prolongation of the lease, and not wishing to 
create trouble or disturb David. Are these facts sufficient to 
shew the consent in writing required under the lcase ? It is 
respectfully submitted that they are not; that the principle 
of law regulating this matter is, no one is presumed to waive 
his rights; but that such waiver, or renunciation, must be 
clearly and distinctly proved ; that the burden of proving con- 
sent to sub-lease fell upon Defendant, on the principle ei in- 
cumbit probatio qui dicit ; and that the doctrine of a sort of 
semi-acquiescence from silence being equivalent to an express 
consent is unfounded in law; and that the judgment of the 
Court of Review being based upon this erroneous principle 
and on a mistaken view of the facts, ought to be reversed 
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with costs. It is submitted also that the Court of Review had 
no jurisdiction to set aside a judgment rendered in vacation 
by one judge under the Lessor and Lessee’s Act, and that 
there should have been an appeal direct to the Court of 
Queen's Bench from the judgment of Mr. Justice BERTHELOT. 
See Con. Stat. of L. C., chap. 40, sect. 15; 25th Vict., chap. 10; 
27 and 28 Vict., chap. 39, sect. 20. DonMAN, for Respondent, 
suid: The Respondent submits that he has established, by 
legal evidence, the consent of Appellant to the sub-letting, 
and his perfect acquiescence therein for almost two years 
after David took session of the house. The Appellant 
leased the house to Respondent for three years, from Ist May, 
1862, with the privilege to the lessee of continuing the lease 
two years longer, by given notice in writing of his intention 
to do so, on or before the Ist February, 1865. In January, 
1863, Respondent became desirous of leaving the house and 
sub-letting it, and had a conversation with Appellant, in refe- 
rence to which Appellant wrote and sent to Respondent the 
letter, Defendant's exhibit No. 2..The Respondent says the 
conversation related to his sub-letting the house. The Appel- 
lant’s recollection about the matter seems to have been very 
imperfect. When examined as a witness, being asked whether 
he did not have such a conversation, and whether the letter 
was not his reply to what Respondent had said upon that oc- 
casion, he replied: “I have no recollection whatever of it, I 
will not say that it did not take place.” This answer, taken in 
connection with the subsequent acts of the parties, can leave 
no doubt that the letter referred to the matter of sub-letting ; 
Appellant will not say that it did not. It was dated the 
8th January, 1863, and, in reply to what Respondent had said 
to Appellant about the house in question, requests Respondent 
to address Tuggey, who had full power to act in such matters. 
Now it is clearly proved that, about the date of said letter 
Respondent did apply to Tuggey upon the subject of sub- 
letting the house, and Tuggey not only consented, but under- 
took the tusk of tinding a tenant and sub-letting it himself; 
antl, immediately after the execution of the sub-lease, charged 
Respondent $10 for renting the house to David, which sum 
was paid to him by Respondent three days after the passing 
of the sub-lease. It will be seen that Tuggey (ample as his 
power is shewn to have been by the letters and by the depo- 
sition of Appellant) did not act without consulting his prin- 
cipal. Cordner says: “Tuggey informed me, in 1863, that 
“ Defendant was desirous of leaving the house, and sub-letting 
“it. I don’t think he said anything to me about David's 
“ taking the house, until it seemed to be settled between Mit- 
“ chell and David that the latter should occupy the house.” 
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He says, he offered neither approval nor disapproval to David 
taking the house, “the arrangement having been left with 
Tuggey.” What arrangement? Manifestly the arrangement 
by which the house was sublet to David. Appellant further 
admits that hie never made any objection to the arrangement 
till the last quarter of two years’ occupation by David, durin 
all this time receiving the rent of the house from David 
always treating him as a sub-tenant occupying under Respon- 
dent. The very receipts for the rent clearly show this, Thus 
Appellant, whilst recognizing and approving the occupation 
of the house by David, and receiving the rent from him as 
occupying under Mitchell, took the precaution to so word the 
receipts as not to release Mitchell from the liability, as 
principal tenant, to pay the rent. In fact, the only difficulty 
that arose from the first was, whether Appellant would 
accept David as his tenant in place of Mitchell, and to the 
discharge of the latter, which he refused to do. The Respon- 
dent submits that Appellant’s consent to the sub-letting is 
fully established by the evidence of record. There could not 
be a more complete consent on the part of Tuggey than is 
shewn by his receipt for ten dollars, the amount charged by 
him for his services in effecting the sub-lease in question. The 
fact that Appellant was informed by Tuggey of the arrange- 
ment of sub-letting the house, and made no objection, but left 
the matter wholly in Tuggey’s hands, together with his per- 
fect acquiescence, for almost two years in the occupation by 
David, affords the strongest, possible presumption of his entire 
consent. | 

Dvuvat, C.-J., said that, in this case, it was quite evident 
that the Plaintiff had forgotten that there was a clause in the 
lease giving Respondent the right of claiming the extension 
of the lease for two years longer on giving notice to the lessor. 
Having lost sight of this clause, the Appellant sold the pro- 
perty to another party and it then became necessary to turn 
out the Respondent if he could. What was the ground taken ? 
That there was a clause prohibiting sub-letting. Respondent 
had sublet to Dr. David, who had been in possession of the 
building for two years, and the Plaintiff's agent, Tuggey, had 
constantly received the rent from him. Plaintiff was perfectly 
aware of this fact and never male the slightest objection. 
Defendant was quite right in asking for an extension of the 
lease, if he wanted it. Judgment confirmed unanimously. (9 J., 
p. 319 et 1 L. C. L. J, p. 28 et 58.) 

À. and W. ROBERTSON, for Appellant. 

S. W. Dorman, for Respondent. 
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DISAVOWAL. 
SUPERIOR COURT, Montreal, 30th June, 1865. 


Coram BADGLEY, J. 


Davip Moss et al., Plaintiffs, vs. Joan Ross, Defendant, and 
JOHN Ross, Plaintiff en désaveu, vs. JOHN MONK, Defen- 
dant en désaveu. 


Held: 1st. That a bailiff’s return, remaining of record unimpeached 
by testimony, will be conclusive. 

2d. That proceedings en désareu are in the nature of a procès between 
client und attorney and the matter to be adjudged is, had the attorney 
a right or authority to act ? 

8rl. That the attorney, (oficier) port ur de pièces is not required to 
justify or prove his authority, but the presumption is that he has a 
general mandate from the party for whom he acts. 

4th. That a party, Plaintiff en désaveu, is bound to prove all the alle- 
gations of his désaveu, and particularly that no authority or power to 
act was conferred by him upon the attorney. (1) 


By an action returned 20th June, 1863, Plaintiffs claimed 
from Defendant, who resides in the district of Joliette, $242, 
with interest, amount of the over due note of Defendant. The 
return of serving bailiff written on writ and fyled was as fol- 
lows: “I, the undersigned bailiff of the Superior Court for 
Lower Canada, acting in and for the district of Montreal, do 
hereby certify and return, that I did, on the sixth day of 
June instant, summon the within named Defendant to be and 
appear on the day and at the place within mentioned, to 
answer as this writ of summons demands and requires, by 
leaving a true copy of this writ and subjoined declaration 
thereunto annexed, ut his office or general place of business, 
in the city of Montreal, with John Ross, junior, a grown 
and reasonable person, being Defendant's son, who, having 
power of attorney from Defendant, duly authorizing him 
the son to receive uny documents whatsoever addressed to 
him and issued out of uny Court for Lower Canuda, and 
further return that the distance, &c, is less than one mile. 
Montreal, 6th June, 1863. T. A. Martin, B.S C.” John Monk 
appeared for Defendant, who was foreclosed from pleading, 
and iudgment was rendered by the prothonotary in vacation 
in favor of Plaintifis, upon an Ex parte Inscription, 7th July, 
1863. An execution de bonis addressed to the sheriff of the 
district of Joliette was returned by him the 26th August, 
1863, as having been suspended under an opposition fyled 
by Defendant the 21st August, 1863, to the judgment in 
vacation, as allowed by sec. 115, Cons. Statutes, L C., cap. 83. 


(1) V. art. 192 et S. C. P. C. 
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The required formalities appear to have been fulfilled, and 
the grounds of opposition urged were the same as those of 
Opposants proceedings en désaveu against his attorney, that 
day commenced, and in effect alledging: “Que John Monk a, 
“ en sa qualité d'avocat et procureur, comparu par écrit dans 
“ ladite cause pour et au nom dudit John Ross, le 22 juin 
“ dernier, sans aucun pouvoir de comparaître pour lui, ni de 
“ le représenter en façon quelconque.” The acte de désuveu 
was signed by John Ross and acte de dénonciation de désa- 
veu by his attornies, concluding that the appearance fyled 
and all proceedings be declared null ‘and the désaveu be 
maintained with costs. The Defendant en désaveu answered and 
pleaded. “That (protesting against losses and damages, and 
declaring the proceedings frivolous, vexatious and unfounded) 
he acted as attorney of this Court and an advocate in Lower 
Canada, and in perfect and full good faith and to the know- 
ledge of John oss (Plaintiff en désaveu) That he herewith 
fy les authentic copies of writ and declaration given to him at 
Montreal, about the 6th day of June, and under said documents 
appeared and acted in said cause. That Ross had previous to 
suit called at office of Plaintiff's attornies and requested a 
suspension of the suit, and, then and there, declared he only 
wanted delay, and that his son hereafter named was his attor- 
ney, and could and would accept service of suit. The authen- 
tic copies of suit were so given, Defendant en désuveu 
by the son of John Ross, one David Ross, of Montreal, clerk, 
then accompanied by J. B. Ross, who was and acted as agent 
for his father, and accepted service of said action by the writ- 
ing fyled and referred to by these presents. The Defendant en 
clésaveu appeared in the cause to t..e knowledge of John Ross, 
who was cognizant of his son’s acts and of his attorney’s acts, 
and ratified same, and declared himself therewith satisfied. 
That Plaintiff en désaveu has not and never had any good de- 
fence to this action, but requested delay, and even now only 
seeks delay. That he had, at Montreal, previously told De- 
fendant en désuveu his son would accept service of the suit, 
and only required delay, and requested delay, and for such 
purpose employed him as attorney. That Defendant en dé- 
saveu acted, in all such circumstances, in d faith and not 
in fraud in any manner, and hereby offers his oath in support 
hereof, aud prays acte thereof. Plaintitf en désuveu replied : 
That service was bad, that he never received copies, was not 
aware of suit, had no agent or attoriey in Montreal, or 
any Office or place of business in Montreal, and never gave 
power or authority to appear, und denied allegations of the 
answer to proceedings en désaveu. The 23rd September, 1865, 
Plaintiff en désaver:, by his attornevs specially endowed with 
TOME XIV. | 24 
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power for such pur ose, moved to be allowed to prescribe 
en fuux against the bailiff’s return, which motion was resisted 
as premature ; that the proceeding was useless and that Monk 

being still attorney, there could: be none other, and no power 
of attorney could be granted or given. The 29th September, 
1863, judgment was rendered “ renvoyant la motion, avec 
“ dépens, quant à présent.” The 27th October, 1863, a similar 
application was made, and judgment 31st October, 1863. 
“ Take nothing by motion.” The Defendant en désaveu ins- 
cribed cause for enquéte and, the 2nd April, 1864, at enquéte 
sittings (presided by His Honor Judge BERTHELOT), the fol- 
lowing deposition was taken: “ James Ross, Junior, of the 
‘city of Montreal, clerk, aged 25, sworn, examined for Plain- 
tiff en désaveu, says : “ I am grandson to Defendant, Plaintiff 
en désaveu. Question : Is it not to your knowledge that De- 
fendant and Plaintiff en désaveu had no domicile nor place of 
business in the city of Montreal, and had no domicile or place 
of business here in June, 1863, viz.,on the sixth of June, 
1863 ? (Objected by Defendant en désaveu as not in issue on 
proceedings en désaveu, and as irregular, illegal and irrelevant) 
Objeetion maintained. Question : Is it not true that Plaintiff 
en désaveu had no son by the naine of John Ross. or John 
Réss, junior, residing in the city of Montreal on the 6th day 
of June, 1863, and is it not further to your knowledge that 
Plaintiff en désaveu hus no son by the name of John Ross ? 
(Same objection and further, as proving by parol testimony 
against a bailiffs return, the truth or untruth of which has 
nothing to do with proceedings en désuveu. Objection main- 
tained.) The enquete was declared closed, Plaintiff en désuveu 
not proceeding and cause inscribed for hearing on the merits 
the 18th April following (Coram SMITH, J.) in term, when 
Plaintiff en désaveu moved, First : That Inscription au mérite 
bé discharged. Second: That rulings at enquete be revised 
and foreclosure of enquéte be removed. Third : That Plaintiff 
en clésuvew be allowed to inscribe en faux against bailiffs re- 
turn. All three motions were rejected with costs instanter 

and cause argued upon the merits. The 30th April 1864, His 
Honor discharged délibéré and ordered a rehearing upon the 
point as to how far the bailiff’s return justified an uppearance, 
and, if proof of authority, under such return, and was not 
incumbent upon Defendant en désaveu. In May, 1865, (a year 
and a day having expired) Defendant en désuveu reinscribed 
for argument, when L Bélanger, for Plaintift en désaveu said : 
That the Bailiff’s return itself proved that the action was 
never served upon Defendant, and no presumption could 
thereunder arise in the attorney’s favor of delegated au-. 
thority by the client. Any such presumption was destroyed 
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by the very return which stated service upon an agent at a 
place of business. These facts were denied in the pleadings, 
and it was incumbent upon Defendant en désaveu to prove 
his authority and, at least, the fact of there being an agent. 
The bailiff wen. beyond his power to certify under oath that 
there was any agent aeting, and his return could not be con- 
sidered authentic in that respect. Relied upon Touillier., F. 10, 
page 400 au bas. J. A. Perkins, Jun. submitted : That a year 
having elapsed from dates of decisions ‘interlocutory, and 
there having been no appeal taken, such decisions should be 
considered as final and well rendered. There was now no 
means of reviving the demands therein made and no proof of 
record to substantiate proceedings en désaveu. The Defendant 
had fyled the copy of writ and declaration served in cause, 
which was presumption and even proof of authority, and 
served as complete mandate for an attorney to act, and, un- 
der the circumstances of cause, there was nothing to require 
the attorney to prove any special authority for his: actions ; 
cited McKercher and Simpson. (1) = = © a 
His Honor Mr. Justice BADGLEY, in rendering judgment, 
remarked that the return upon the writ having remained of 
record eftective, it was the duty of the party, Defendant and 
Opposant, to support his désuveu of the attorney who had ap- 
peared for him. This he had not done, but had formally closed 
his enquéte without the adducting of any evidence either to 
support his declaration of désaveu or to rebut the: presump- 
tion against him of authority, in his attorney as being por- 
teur de pièces ; that presumption was fortified by evidence, 
and the Defendant has rested satisfied with it as it stands : 
What is the désaveu ? it is the declaration of a party in a suit 
that he has not authorized the attorney to appear for him; 
this must be so pronounced to be effective, and the complain- 


(1) Une partie dans une cause n’a pas le droit de révoquer ep doute l’au- 

torité d’un procureur ad litem qui comparaît pour la partie adverse, quoique 
cette dernière ait été irrégulièrement assignée, le rapport de l'huissier consta- 
tant que l’assignation a été faite au dernier domicile du Défendeur qui a 
laissé la province et ny a plus aucun domicile ; en conséquence aucune pro- 
cédure pour appeler le Défendeur par voie des journaux, ou à fin de procéder 
ex parte, ne peut être faite après qu’une telle comparution a été produite au 
dossier. (Mc Kercher et Simpson, ©. B. R., Montréal, 3 mai 1856, LAFONTAINE, 
J. en C., AYLWIN, J., DuvaL, J- et CARON, J., infirmant le jugement C. S., 
Montréal, 17 avril 1854, 5 R. J. R. Q., p. 115.) 
° demande en désaveu est non recevable avant le jour du rapport de cette 
demande, à moius qu'avis men ait été donné à la partie adverse. La demande 
en désaveu, quoique régulièrement rapportée, n’est pas non plus recevable, si 
la cause principale est en délibéré. , (Soriété de Construction Canadienne de 
Montréal vs. Lamontagne, et ladite Société, Dmderesse-incidente en désaveu, 
vs. Lafrenaye, Défendeur en désaveu, C. S., Montréal, 23 et 26 Mai 1859, C. 
MowpeE et, J., 7 R. J. R. Q., p. 482). 

Actes de Notoriété, Dénizart, p. 16, foot note ; Guyot, lo. Désaveu, p. 514. 
515 (sec. 2, p. 17) ; Denizart, Coll. de décisions, lo. Désaveu, sec. 2; No. 7. . 
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ing-party therefore in law becomes Plaintiff en désaveu against 
his attorney, Defendant en désaveu. This is a regular proces 
between them ; it is not sufficient to allege that the attorney 
had no authority, the désuveu must be adjudged to be valid 
at the instence of Plaintiff en désuveu. Now the law requires 
that the officer for his justification should establish, “ l’une de 
“ ces deux’ choses, ou qu'il a agi en vertu d'un pouvoir, ou 
“ que ce qu'il a fait était une conséquence nécessaire de la 
“ remise qui lui a été faite des pièces ; alors il n'est pas obligé 
“ de rapporter d'autre pouvoir que ces pièces” 1 Pigeau, 364, 
in: “l'officier ministériel est présumé avoir un mandat 

“ général de la partie au nom de laquelle il agit et il l'oblige, 
“ et cette présomption est fondée sur la confiance qu'il inspire 
“ par son caractère, etc., autrement, les tribunaux seraient 
“ forcés à payer à la vérification des pouvoirs une grande par- 
“tie du temps qu'il doivent consacrer à l'expédition des 
“ affaires. Si le mandat général existe et s'étend aux actes or- 
‘“ dinuires de l'instruction, etc. Les pouvoirs de l’avoué résul- 
“tent de la remise du procès.” Bioche, désaveu, etc. Avoue, 
127. The legal presumption of the attorney’s authority there- 
fore has been sustained by his possession of the pièces, and 
further supported by the evidence adduced on his behalf, and 
Plsintiff en désaveu having rested his case there, and not at- 
tempted to rebut the presumption of law. Under such circums- 
tances, that presumption is in favor of the attorney, and the 
declaration en désaveu must be dismissed with costs. Désavew 
dismissed. (9 J., p. 328;) 

Day and Day, for Plaintiffs. 

BELANGER and DESNOYERS, for Opposant and Plaintiff en 
désaveu. 

PERKINS and STEPHENS, for Defendant en désaveu. 


SALE OF IMMOVEABLES BELONGING TO MINORS. 
SUPERIOR COURT, Montreal, 16th April, 1851. 
Coram Day, J., and MONDELET, J. 


POUSTIE et ul. vs. MCGREGOR. 


Held: ist. That the observance of the required formalities prelim? 
nary to a sale of land belonging to minors, as, for example, that the re- 
quired publications of such sale were duly made, cannot be established 
by verbal testimony. 

znd. That in such a case as the above, where the required publica- 
tious of the sale were not legally proved to have been made, the sale 
will be adjudged to have been inoperative and null, and the purchaser 
of such land at a public sale will be condemned to restore the same to 
such minors: 
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This was a petitory action brought in the Superior Court, 
district of Montreal, on the 4th December, 1849, to set aside 
the deed of sale of a certain lot of land executed while Plain- 
tiffs were minors, on the ground that the sale had not been 
attended with the requisite formalities, and that the land had 
been sold for less than a moiety of its value. The Plaintiffs al- 
lege : That their father William Poustie, died in 1832, intes- 
tate, leaving him surviving his widow, Marion Gordon, and 
three children, issue of the marriage of William Poustie with 
Marion Gordon, to wit, James Poustie, Elizabeth Poustie and 
Agnes Poustie, the Plaintiffs. That at the time of his death 
William Poustie owned a lot of land situate in Williamstown, 
in the seigniory of Beauharnais and district of Montreal, and 
that this lot of land was a part of the property of the com- 
mauté de biens, which had existed between William Poustie 
and Marion Gordonand that,upon the death of William Poustie, 
Marion Gordon became and was seized as proprietor of an 
undivided half or moiety of the said lot, and in her capacity. 
of tutrix to her three minor children, Plaintitf was seized as 
proprietor of the remuining undivided half or moiety of the 
said lot That, on the 8th of November, 1833, Marion Gordon 
presented a petition to the Honorable George Pyke, one of 
the Justices of the then Court of King’s Bench for the district 
of Montreal, whereby she alleged that the moveable property 
left by William Poustie was insufficient to pay his debts, and 
that the amount which the lot of land would realize might 
be absolutely necessary for the support of the minor 
children during the then coming winter and by reason 
of these and other premises Marion Gordon prayed to be 
permitted to take an uvis de parents and sell the lot ; 
and the Honorable Justice, granting the petition, order- 
ed that Marion Gordon should be authorized to sell the 
shares of the minors in the property jointly with her own 
share, and to cause a deed of such sale to be made, in due 
course of law, and this, nevertheless, after three publications 
at the church door where the property was situated, during 
three successive Sundays, after divine service, in the morning. 
That, on the 10th of February, 1834, Marion Gordon, author- 
ized as aforesaid and whilst Plaintiffs were. still minors, did 
sell the lot to Defendant, for a sum of £18, but without 
observing the formalities mentioned in the order of the Court 
of King’s Bench, and without observing the formalities in 
that behalf by law required. That the lot was so sold for less 
than one half of its real value at the time, and that the said 
sale and the deed of sale passed by Marion Gordon to Defen- 
dant were, by reason of the premises and by law, inoperative, 
null and void, quoud Plaintiffs. The conclusions of the decla- 
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ration were, that Plaintiffs be declared the proprietors of the 
lot, that Defendant be condemned to restore and deliver up 
to Plaintiffs the possession of the undivided half or moiety of 
the lot together with the rents, issues and profits of the same, 
from the time of his unjust and illegal possession thereof, and 
that Defendant be condemned to pay Plaintiffs the sum of 
£200 on account of rents, issues and profits of the lot, acerued 
to the benefit of Defendant. Defendant pleaded that all the 
formalities required by the order of the said Honorable 
George Pyke, and by law, were complied with before the sale 
of the lot took place. and that, inter ulia, the three successive 
publications required by the said order were made by Cons- 
tant Buissant, a bailiff of the then Court of King’s Bench : a 
procès-verbal or certificate of the proceeding in the matter of 
the said publications was produced by Defendant with his 
pleadings, the said procès-verbal being certified and signed by 
the said bailiff. The Defendant also filed with his pleas the 
deed of sale from Marion Gordon to him, and alleged that the 
said sale was made fairly, openly, and publicly, and that the 
price at which the same was adjudged was the fair and just 
value thereof at the time. The Defendant further pleaded, in 
explanation of the certificate mentioned in the deed of sale as 
being thereto annexed, that it was a return or procès-verbal 
of the proceedings of the bailiff, Constant Buissant, of the 
publications, sale, and adjudication of the lot. but that the 
said certificate had been lost and mislaid, and could not then 
be found. The Defendant further pleaded that he was willing 
to rescind and cancel the deed of sale, on condition of being 
reimbursed what he had paid for seigniorial dues, and what 
he had expended in fencing, ditching, clearing the land, and 
making roads, in excess of the rents, issues and profits of the 
said lot received by him, to wit, the sum of £63. The Defend- 
ant produced eight witnesses, all of whom were either present 
and were bidders (enchérisseurs), at the sale of the lot, or 
were at the time well acquainted with the lot, and they were 
unanimous in the opinion that the price paid by Defendant 
was the full value of the lot, that the sale was public and 
without fraud and that it took place after the required publi- 
cations. The most important evidence adduced by Defendant 
was that of Constant Buissant, the bailiff, who made the 
publications, and cried the lot on the day of the sale. In his 
cross-examination, he deposes as follows in reference to the 
said publications, and his procès-verbal of the same alluded to 
above, as mentioned in Defendant's pleas : “ Je ne pourrais 
pas dire en quel mois j’ai fait les annonces mentionnées dans 

ans mon examen en chef. Et je ne puis dire si c’était dans 
“Ye mois de novembre, décembre ou janvier. Mais je suis cer- 
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“tain que c'était dans l'un de ces trois mois, et, au meilleur 
“ de ma connaissance, c'était dans le mois de novembre. de 
“ n'ai aucune connaissance de l’année dans laquelle j'ai fait les 
‘* annonces et, quand je dis dans mon examen en chef, que j'ai 
“ pensé que c'était en mil huit cent trente-trois, jo Vai dit 
“ parce que j'ai vu les papiers qui m'ont été montrés, et qui 
“ sont flés en cette cause, qu'il était bien- probable que les 
“ publications ont été faites dans cettedite année. J'ai fait les 
“ publications par la lecture de certains documents qui m'ont 
“ été donnés par un homme que je crois être John Bryson, ou 
“ par son ordre. Mais je ne me rappelle pas du tout, du con- 
“ tenu de ces documents. Et je ne puis pas diré qu'il y avait 
“une ordonnance d'un juge contenu dans ces documents. Je 
“ ne puis pas me rappeler si j'avais une ordonnance d’un juge 
“ signée par lui ou par un greffier ordonnant les publications. 
“ Je ne me rappelle pas au juste à quel prix j'ai adjugé la pro- 
“ priété à McGregor, mais, au meilleur de ma connaissanee, 
“ c'était ou dix-huit louis ou moins, ou dix-sept louis et quelque 
“ chose de plus. Je ne me rappelle pas d'avoir jamais dressé 
“ de procès-verbal de ces publications et de la vente, excepté 
“ que je me rappelle d'avoir dressé un mémoire ou certificat 
“ que j'avais fait les publications et la vente, ainsi que le prix 
** de la vente, et l'acheteur, quand je dis, dans mon examen en 
“ chef, que j'ai signé le procés-verbal chez M. Doucet, je ne 
“ désirerais pas dire que c'était vraiment le procès-verbal de 
“ la vente que j'ai signé, tout ce que je puis me rappeler à cet 
“ égard est que j'étais chez M. Doucet, et qu'il a dressé un 
“ procès-verbal d'une vente faite par moi, fondée sur un certi- 
“ ficat que je lui ai donné, mais je ne puis pas me rappeler si 
“ c'était un procès-verbal de la vente à McGregor. ou d'un 
“ autre.” All the evidence adduced by Defendant was objected 
to by Plaintiffs, on the ground that it tended to prove by ‘parol 
what could be legully proved only by documentary evidence. 
The judgment rendered on the 16th April, 1851, was recorded 
as follows : “ The Court considering that Plaintiffs have legally 
established the inaterial allegations of their declaration and 
that the sale by Marion Gordon, in her capacity of tutrix to 
Plaintiffs, of their undivided half in the easterly half of lot 
ninety without the formalities prescribed by the judge’s order 
and by law, having been observed was, and is inoperative and 
null. Doth dismiss the exceptions of Defendant as not being 


established by evidence, and doth declare James Poustie, Eli- © 


zabeth Poustie and Agnes Poustie, to be the owners and pro- 
prietors of the said undivided half of the said easterly half of 
said lot ninety and doth declare the deed of sale of the 10th 
February, 1834, to be inoperative, null, void, and of no effect 
as respects James Poustie, Elizabeth Poustie, and. Agnes 
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Poustie, and doth adjudge and condemn Defendant, within 
one inonth after due service upon him of this judgment,.to 
restore, quit, abandon, and deliver up to Plaintifis in their 
said names and capacity, the possession of the undivided half 
or moiety of the said easterly half of the said lot number 
ninety ; and as to the rents, issues and profits derived from 
the said undivided half or moiety of the easterly half of the 
said lot number ninety, by Defendant, during the time of his 
unjust and illegal possession thereof, up to the day of service 
of process, the Court doth order, avant faire droit, thereon, 
that, by experts to be named by the parties; and, in their 
default, by this Court, ex officio, or by one of the judges of 
this Court in vacation, the said rents, issues and profits, as 
well as the said improvements be estimated and valued, which 
said experts shall be sworn before their operation according 
to law and the practice of this Court, with power to the said 
experts to choose a third or umpire in case of difference of 
opinion and which said experts shall make their report to this 

ourt, in the premises on the first day of September now 
next. (9 J., p. 332.) 

BETHUNE and DUNKIN, for Plaintiff. 

A. Cross, for Defendant. 


CAPIAS. 
SUPERIOR COURT, Montreal, 30th June, 1865. 


Coram BERTHELOT, J. 
‘RAPHAEL vs. MCDONALD. 


Held: That the fact that Defendant purchased a quantity of flour 
from Plaintiff for cash, to be paid immediately after delivery, and then 
obtained advances on the flour, and pledged the same for such advan- 
ces, and wholly failed to pay the vendor, asserting as his reason for not 
doing so that he was insolvent, is a sufficient ground for the iseuing of 
a writ of capias ad respondendum. (1) 


This was a motion by Defendant, to quash a writ of capius 
ad respondendum on the ground that the affidavit did not 
‘disclose sufficient grounds for the issuing of the writ. The 
affidavit was dated the 30th of May, 1865, and claimed the 
writ on the ground that Defendant had secreted his property 
for the purpose of defrauding his creditors generally, and 
Plaintiff in particular. The following were the special circum- 
stances detailed in the affidavit: “ That Defendant purchased 
“ one hundred barrels of flour from deponent, on the twenty- 


(1) V. art. 798 C. P. C. 
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“ fifth day of May, now instant, for cash, and took delivery 
“ of the flour then and there, and, then and there, led Plain- 
“ tiff to believe he was solvent and in good credit, that, on 
“ this day, Defendant informed deponent that he was insol- 
“ vent and could not pay him; that, thereupon, on this day, 
“ deponent sent his bookkeeper, John Craig, to Defendant to 
“ obtain payment, or the re-delivery of the flour ; that, to-day, 
“ John Cras informed deponent that he had seen Defendant 
“ this day, when Defendant admitted to him that he knew he 
“ was insolvent, at the time he had purchased the flour for 
“ cash, and that, immediately after purchasing the flour, De- 
“ fendant had hypothecated the said flour, and that he had 
“ obtained advances upon it, and that the flour was now in 
“the store of James Holiday, warehouseman; and that the 
“ warehouse receipt for the flour had been given by Defen- 
“ dant to Elisha Lyman Mills, who had, as Defendant stated, 
“ made to Defendant the said cash advances on the said flour ; 
“ that deponent this day visited the store and place of business 
“ of Defendant and could find no stock or goods in the store.” 
The Court rejected Defendant’s motion, remarking, that the 
affidavit was not only amply sufficient, but disclosed such a 
fraudulent assignment of property as is rarely brought under 
the notice of the Court. Motion to quash rapiur rejected. 
(9 J., p. 336.) 
JOHN POPHAM, for Plaintiff. 
A. and W. ROBERTSON, for Defendant. 


SUMMONS ON CAPIAS. 
SUPERIOR Court, Montreal, 30th September, 1865. 
Coram Monk, J. 
RAPHAEL vs. MCDONALD. | 


Heid: That,in an action commenced by capias, served on the 31st 
May and returnable on 12th June (vacation) a service of the declara- 
tion by depositing it in the prothonotary’s office on the 7th June, is a 
legal service of the declaration on Defendant, and that a delay of ten 
days between the service and return of declaration is not required. ‘1) 


The Plaintiff issued a capias, which was served on Defen- 
dant on 31st May and returnable on 12th June (vacation) ; on 
the 7th June, he served a copy of the declaration on Defen- 
dant, by depositing it in the prothonotary’s office. 

RoBERTSON, A. & W., for Defendant, fyled an Exception a 
la forme, maintaining, that, by law, every declaration, as well 


(1) V. art. 75 et 804 C. P. C. 
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as a writ, in the Superior Court, required a delay of ten clear 
days between the service and the return ; and that, while the 
stutute (Cons. Stat. L C. Cap. 83, sec. 57) permitted the ser- 
vice of the declaration after the service of the writ, in a case 
where a capias has been obtained, there was no abrogation of 
the requirement that it should be served ten clear days pre- 
vious to the return. Therefore, there had been no legal service 
of the declaration on Defendant in the present action, inas- 
much as the day on which it was deposited in the prothono- 
tary’s office was on the 7th, five days only previous to the re- 
rurn day. Ward vs. Cousine. (1) Even it the delay between 
the servide and the return of the declaration were sufficient, 
the service was nevertheless bad, because it was made by 
depositing the document in the prothonotary’s while the writ 
was directed to the sheriff, therefore, the sheriff alone could 
make as ufficient service of the declaration on Defendant. 
PopuHaM, for Plaintiff. The permission granted by the 57th 
sect. of the 83 cap. of Con. Stat. was a privilege granted to 
Plaintiff, not to Defendant. All a Defendant could require, in 
an ordinary case, is that the service of the declaration be 
made at least ten clear days previous to the return day of the 
action ; there is no requirement, that the declaration shall be 
served along with the writ. If the Defendant's pretension is 
correct, that where a capias has issued, there must still be an 
interval of ten days between the service of the declaration 
an‘l the return, there would cease to be any advantage to the 
Plaintiff. The section can only be interpreted to mean that 
where a capias, &c., has issued, not more than ten clear days 
need elapse between the service and the return, and that 
where that deluy has been given on the writ, the service of 
the declaration may be made at any time within three days 
after such service of the writ, if made in term and eight days 
after, if made in vacation. The case of Ward and Cousine was 
inapplicable to the present case, because there, the declaration 
had been personally served on the Defendant after the service 
of the writ, and after the expiration of the ordinary required 
delay. Had the decaration in this case been deposited in the 
office of the clerk of the Circuit Court, in which the action 
emanated, according to the terms of the statute, instead of 
having been personally served, would have been sufficient. 


(1) Dans une action commencée par une saisie-gagerie la signification de la 
déclaration doit être faite soit en en laissant une copie au greffe de la Cour 
dans les huit jours de la signification du bref, soit en en donnant une copie au 
Défendeur avec le délai accoutnmé, si cette signification est faite en la manière 
ordinaire. ( Ward vs, Cousine, C. C., Montréal, 30 juin 1864, Moxx. J., 13 
R. J. R. Q., p. 506.) ° 
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PER CoriaM: The service of declaration in this case is suffi- 
cient. Exception à la forme dismissed. (10 J., p. 19 et 1 Z. C. 
L. J., p. 69.) 

PoPHAM J., for Plaintiff. 

ROBERTSON A. & W., for Defendant. 


SALE ON SAMPLE.—DELIVERY. 
Court OF QEEN’S BENCH, Montreal, 6th June, 1865. 


Coram DrrvaL. CH. J., AYLWIN, J., MEREDITH, J., DRUMMOND, 
J., MONDELET, A. J. 


ALEXANDER BUNTIN, Defdt in Court below, Appellant, and 
WILuriaM R. HiBBaRp, Piff in Court below, Respondent. 


Held : That, in the case of a sale of rags by sample, tha purchaser 
may claim the resiliation of the sale, on the ground that the rags deli- 
vered were not according to sample, within a reasonable delay after 
delivery. | 

2. That the mere reception of th rays at the railway depot where 
they were delivered, without special examination and comparison with 
the samples, ani the payment of a sum to account on the supposition 
that all was right, will not operate as a bar to the vendee’s repudiating 
the sale after discovery that the rags were not according to sample. (1) 


Fhis was an appeal from a judgment rendered in the Superior 
Court, at Montreal, by Justice SMITH, on the Ist day of April, 
1864. The action was brought for the recovery of $1,637.17, 
az a balance due on the sale of rags by Respondent to Ap- 
pellunt. The Appellant pleaded that the sale had been by 
sample and that, after delivery of the rags, Appellant disco- 
vered they were not in accordance with the sample and were 
inferior in quality to such sample, to the extent of at least 
one cent per pound, and that Appellant had duly tendered 
them back to Respondent and prayed for the resiliation of 
the sale. The Respondent replied, that Appellant had taken 
delivery of and accepted the rags and adopted the contract 
and that he had not “ used diligence in tendering back the 
rags.” The following was the judgment of the Superior Court : 
The Court, considering that Plaintiff hath fully proved the 
sale and delivery of the eighty-six bales of rags, at and for 
the price of five and a half cents per pound, and that the 
whole amounts to the sum of $2,837.17, which sum, after de- 
ducting a sum of twelve hundred dollars, leaves a balance 
due and unpaid by reason of the said sale of $1,637.17, which 
Plaintiff is entitled to recover froni Defendant ; and, further, 
eonsidering that, although the sale was so made by sample as 


(1) V. art. 1498, 1523-et 1530 C. C. 
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admitted by Plaintiff on faits et articles, and that the eighty- 
six bales of rags so delivered by Plaintiff to Defendant were 
in some respects inferior to the sample on which the sale was 
made, yet, it is sufficiently established in evidence that the 
rags were received and accepted by Defendant, by and 
through the agency of James W. Bury, the clerk of Defen- 
dant in that respect appointed to receive and take delivery of 
the rags, after due and ample notice had been given to De- 
fendant of the arrival in Montreal of the rags, Montreal be- 
ing the port of delivery under the contract of sale, and ample 
time given for the examination of the rags if Defendant had 
been so disposed ; and further, considering that the rags were 
so received and were accepted by Defendant as a due and 
complete delivery, and as equivalent to the sample left with 
Defendant for that purpose and as a fulfilment of the con- 
tract ; and considering that ample time was given by Plaintiff 
to Defendant, to wit, from the eighteenth day of April to 
the twenty-first day of April, to examine the rags, and to as- 
tain whether the rags were in all respects equal to the sampie, 
and that they were so received and taken possession by De- 
fendant, and by him carried away and sent to his mills, with 
the exception of fourteen bales, which were set aside as not 
being merchantable and in good order, and which said four- 
teen bales were afterward received and taken by Defendant 
under special authority of David McFarlane, the clerk and 
agent of Defendant, and with the understanding and agree- 
ment with Plaintiff that the fourteen bales should be valued 
and an allowance on the price thereof made by Plaintift, by 
reason of which, and by law, the delivery of the Was 
completed, and the rags accepted as sufficient under the sale 
and, further, considering that Defendant hath failed to shew : 
any reason in law or in fact by which Defendant could 
be relieved from the necessity of examining the , to ascer- 
tain if the same was according to sample after notice of the 
arrival ; and, further, considering that Defendant, afterwards, 
to wit on the seventeenth day of June, 1863, and the twen- 
tieth day of June, 1863, by two several protests against Plain- 
tiff, did accept the sale and delivery thereof and did merely 
claim damages by way of diminution in value of the rags, 
and did not even then repudiate the sale as not being accord- 
ing to simple which he was bound to do by law, if he did so 
intend to invalidate the sale : and, further, considering that it 
is now & o late to claim any resiliation of the sale as Defend- 
ant hath done in and by his plea; and, further, considering 
that Defendant hath failed to shew or establish anything by 
reason of which or by law the sale should be annulled or set 
aside, or to prevent the conclusions of the action from being 
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granted ; and, further, seeing that Defendant hath not claimed 
any reduction in the price of the fourteen bales of rags, the 
court doth overrule and set aside the plea, and doth condemn 
Defendant to pay to Plaintiff the sum of $1,637.17, with inte- 
rest thereon, from the twenty-second day of June, 1863, date 
of the service of proces: until actual payment and costs of 
suit, leaving Defendant to such recourse as he may be entitled 
to in respect of the fourteen bales of rags aforesaid. 
BETHUNE, Q. C., for Appellant: The facts are as follows: 
On the 16th of May, 1863, at Montreal, Appellant purchased 
from Respondent forty-six bales of white cotton rags, at five 
cents per pound, and eighty-six bales of cotton and linen rags 
at five and a half cents per pound, deliverable in Montreal 
and payable $1,200 in cash, when part of the bales were deli- 
vered, and the balance at a subsequent date. The sale was by 
sample, according to two samples of rags deposited with the 
Defendant. The bales were delivered at the Grand Trunk 
Depot, on the Lachine Canal, on the 21st of May, 1863. At 
the time of the delivery Respondent was at his paper-mills, at 
Valleyfield, in the county of Beauharnois, where he had gone 
on the 19th of May, 1863. The reception of the goods at the 
Railroad Depot was conducted by one of Respondent’s clerks, 
James W. Bury, who says, “ I had nothing to do with refe- 
* rence to the quality of the rags ; my duty was confined to 
“ weighing them, receiving delivery of them, and shipping 
“ them to Valleyfield.” At the time of the delivery, fourteen 
of the bales were found to be damaged by salt water, the rest 
being apparently in shipping order, and an understanding 
was come to between Appellant's book-keeper and Respon- 
dent that these fourteen bales should be shipped to Valley- 
tield with the rest, and the damage by water be subsequently 
adjusted by the clerks who had seen them. The rags arrived 
at the mills on the evening of the 22nd and were landed on 
the 23rd of May, 1863, and, on some of the bales being open- 
ed, Appellant immediately pronounced them inferior to the 
samples, and ordered his foreman (John Creighton) by no 
means to use any of them, and to keep them carrefully, so 
that Appellant might bring up the samples and compare them 
with the contents of the bales. In the meantime, on the 23rd 
of May, 1863, (whilst Appellant was so absent) his book- 
keeper, at the request of Respondent, paid over the $1,200, as 
he says, “ presuming that the bales which were not objected 
“to were according to quality indicated by sample, and that 
“the damage would be adjusted as to the wet bules.” The 
Appellant returned to Montreal on the evening of the 23rd 
May, 1863. The 24th was a Sunday. The 25th was observed 
as à general holiday, in honor of the Queen's birth-day which 
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had fallen‘on the Sunday. On the 26th or 27th, Appellant 
complained verbally to Respondent, who called at Appellant's 
store on the following day or the day after. In the words of 
one of the witnesses (William C. Cowan), Buntin “ objected 
“to Hibbard, that the quality of the rags was not according 
“to sample: they spoke of an arbitration to determine both 
“ the quality of the rags and the amount of the damage.” And 
they accordingly arranged in the language of another witness 
(James W. Bury), “ that sample bales, two wet ones and two 
“ dry ones one of each mark, should be brought down from 
“the mill for the purpose of being examined.” The sample 
bales were accordingly brought to Montreal from the mulls 
early in June. In the meantine, the forty-six bales had arrived 
in a very damaged condition and were deposited in Appel- 
lant’s store. After the arrival of the sample bales Respondent 
called at Appellant's store and, on the bales being pointed 
out to him, lie said (as testitied by Bury), “it 78 not them I 
have come to see, it i the forty-six bales.” Although the 
sample bales which had been thus brought down to Montreal 
were so brought, at Respondent's request, and in order to their 
being compared with the original samples by proper sur- 
veyors, Respondent failed to attend to their examination. The 
Appellant, in consequence, on the 17th June, 1863, protested 
notarially against Respondent, and demanded of him forth- 
with to aid in the survey. To Appellant’s surprise, he received 
a letter from Respondent on the 18th of June, to the effect 
that he was still prepared to fultil his proposal regarding the 
fourteen bales; thus attempting to ignore the agreement to 
examine and ascertain whether or not the whole eighty-six 
bales were according to sample, and to limit the survey to 
the damage by wet of the fourteen bales. The Appellant im- 
mediately replied that he had been “ ready and willing, for 
more than ten days, to hold a survey on the eighty-six 
“ bales in diapute,” and that he was still prepared to do so 
“at an hour's notice,” adding, “the writer fully expected you 
“this morning as agreed, with your arbitrator, to estimate 
“the damage and quality: the rags are very much in our 
“avay where they are, and unless some move is made during 
“the course of to-morrow, the 19th instant, we must adopt 
“ other measures to protect our interests.” To this letter Res- 

pondent never replied. The Appellant, having waited, as he 

promised, the whole of the 19th of June, for the carrying out 

of the agreed on survey, and not receiving any reply to his 

letter, formally tendered back the whole of the eighty-six 

bales of rags, as not being in accordance with the samples, 

and demanded to be refunded the $1,200 paid by his book- 

keeper on the 23rd of May previously, without waiting for 
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the result of the promised survey, which Respondent was 
evidentiy avoiding. On the 22nd of June, 1863, Respondent 
caused Appellant to be served with an action for the price of 
the eighty-six bales, less the $1,200, having cancelled in the 
meantime the sale of the forty-six bales originally sold with 
the eighty-six bales, but delivered in a damaged condition. In 
order to avoid question, under the circumstances, as to the 
actual condition and quality of the rags, Appellant. notified 
the Respondent notarially on the first of July, 1863, that he 
wauld hold a survey on the following day at eleven o'clock, 
naming as his surveyor, William Darling, of Montreal, mer- 
chant, and calling on Respondent to name a surveyor on his 
part. The Respondent failed to name a surveyor, or to attend, 
and Darling conducted the survey in consequence ex purte. 
The result of the survey was to the effect, that the fifty-nine 
bales contained little or no linen rags (scarcely an eighth 
pat being linen), and their contents were extremely dirty 
and absolutely matted together in many cases with dirt, 
whereas the sample of these bales was comparatively free 
from dirt, and contained a considerable portion of linen rags 
(say about half the weight). And that the twenty-seven bales, 
although nearer the sample than the fifty-nine bales as regards 
the assortment of rags, were nevcrtheless very dirty and mat- 
ted with dirt, whereas the sample by which they were sold 
was comparatively clean. The surveyor, apart from any ques- 
tion of damage by wet, estimated the difference in quality 
between the eighty-six bales and the samples by which they 
were sold at “fully a cent per pound.” The Appellant, in view 
of the foregoing facts, pleaded that he was not bound by the 
sale and prayed that it be “rescinded, annulled and set aside, 
and Plaintiff ordered to take back the eighty-six bales of 
rags.” To this plea Respondent replied that the bales ought 
to have been examined at the time of their delivery at the 
Grand Trunk Depot, or at least “forthwith and without any 
delay, on their arrival at Valleyfield.” That Appellant ought 
then to have conveyed them at once to Montreal, and tender- 
ed them back; that Appellant has paid part of the price and 
“ adopted the contract” and, “ by his own acts, has put it out 
“ of his power to demand the resiliation of the contract,” and 
_ “ that, in fact, the price of rags has fallen since the sale and 
“ fell shortly before the delivery of said bales to Defendant.” 
In the course of the Enquéte, the opinion expressed by Darl- 
ing, the surveyor, was fully sustained by a number of com- 
petent witnesses. On the question of the price of rags having 
fallen, Respondent examined two witnesses, Wood and Angus. 
The former, x watchmaker, stated that, “ about the date of the 
sale” the price of rags in Montreal “ fell ut least twenty-five 
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‘per cent.” The latter limited the fall to a half a cent per 
pound (or ten per cent) from 15th May to 15th June, 1863, 
and to a quarter of a cent per pound or five per cent, from 
15th June to 15th July, 1863. Against this we have the evi- 
dence of Viau dit Laliberté, (whose experience in the purchase 
of rags covers the past twenty-three years), who says: L 

prix de chiffons a continué à peu près le meme depuis le mi- 
lieu de mar au milieu de juin dernier.” Also the testimony 
of Creighton, (whose experience of the Montreal rag market 
covers the past ten years), as follows: “I do not hesitate to 
“ state that there was little or no variation in the market price 
“ of rags in Montreal since the month of April last; the mar- 
“ ket has in fact been remarkably steady ever since the month 
“ of April last; the only fall that has occurred is a quarter of 
“a cent a pound, which took place in July last, and has con- 
“ tinued ever since.” Then as to the advance of $1,200, it was 
made, as a matter of fact, on the forty-six bales and the 
eighty-six bales together; the latter being a part delivery of 
the whole purchase, which entitled Respondent, in terms of 
the sale, to the advance. This advance, moreover, was made 
by the book-keeper under the circumstances sworn to by him, 
and cannot legally be construed into an adoption of the con- 
tract such as contended for by Respondent. The judgment 
appealed from was made to turn, in its first branch, on the 
legal proposition that the failure of Appellant to examine the 
rags when delivered at the Grand Trunk Depot, was fatal. 
On this point, the counsel for Respondent in the Court below 
relied on the general doctrine laid down by Pardessus (2d vol., 
No. 282), “ lorsque les marchandises ont été transportées dans 
ses magasins où 1] les a reçues sans réclamation, il est présu- 
mé satisfait de leur qualité,” *** “c'est aw moment de l'arri- 
“ vée des marchandises, que celui à qui elles sont adressées 
“ doit exprimer son refus, et les motifs sur lesquels il le fonde,” 
vee “sil ne s'élève de difficultés que sur la qualité, qu'il pré- 
“ tend n'être pas celle dont il est convenu, il doit faire consta- 
“ ter l'état des choses envoyées, aw moment de l’arrivée, ou 
“dana le plus bref délui.” The Appellant submits that the 
legal effect of taking delivery, without objection, is merely to 
establish a presumption that the purchaser is satisfied, and 
that all is right. and that such presumption may be destroyed 
by proof to the contrary and by a subsequent examination 
and comparison, if there be no reason to suspect fraud, and 
that the merchandize is still in a condition to admit of a fair 
examination and comparison. At all events, according to this 
very authority, the purchaser is not strictly limited to the ac- 
tual time of delivery to ascertain the condition of the thing 
bought, but is bound to do so “duns le plus bref délui.” Now. 
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Appellant here is clearly’ within this latter rule, as he not 
only ascertained the state of the rags, but objected to their 
reception as not being according to sample, within the 
shortest reasonable delay, under the circumstances, after the 
delivery. Should any doubt, however, exist as to the dili- 
gence vf Appellant in this respect, Respondent clearly waived 
all objection on that head, by assenting to a survey of the 
rags, by means of the sample bales which he eed should 
be brought from the mills at Valleyfield for that purpose. 
And all the subsequent delays are clearly attributable to the 
acts of Respondent who, after seeing the sample bales, and 
no doubt fearing the result of a survey, postponed their . 
examination under one excuse or auother, unti Appellant, 
in self-defence, was compelled to tender back the whole pur- 
chase. Apart from these special observations, it is further 
submitted, that in law neither the actual time of delivery nor 
the shortest reasonable delay after are fatal periods, within 
which the examination and rejection must take place. And, 
on this point, Appellant would respectfully refer to the last 
part of the No. 282 of the 2nd Pardessus, on which Respon- 
dent relied in the Court below for the success of his case, 
“Ce n'est pas que le fait de la réception, suns ces précau- 
“ tions, fût pur lui-méme une fin de non recevoir contre la 
“ réclamation de l’acheteur. Si une partie de la marchandise 
“ étant encore dans les magasins du vendeur, une compurai- 
“ son étant possible. Alors, le silence gardé par l'acheteur, sur 
“ les premières livraisons, ne serait, nt une approbation pour 
‘* le passé, ni une renonciation à ses droits pour l'avenir.” 
The s cond branch of the judgment under consideration repo- 
ses on the idea, that Appellant had “ ample time ” to examine 
and ascertain whether or not the rags were according to 
sample, “ to wit, from the eighteenth day of Apru to the 
twenty-first day of April,” and the third branch on the alleged 
fuct, that the Appellant by the two protests of the 17th and 
20th June, 1863, “ did accept the sale and delivery and did 
“ merely cluim damages by way of diminution im value of 
“ the suid rags, and dul not even then repudiute the sale as 
“ not being according to sample.” Both these branches of the 
judgment are singularly based in error. The sale itself only 
took place in Muy, and it was therefore impossible for Appel- 
lant to verify the correctness of the article he purchased, one 
month before he bought it. Then the protest of the 17th of 
June distinctly affirms that the rags “ turned out on exami- 
“ nation to be far inferior to sample, und a portion of them 
« to be damaged by water ;” and the demand of the protest 
“as not for damages, by way of diminution in value,” but 
that he (the Respondent) do forthe ith give his aid and us- 
TOME XIV. 25 
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“ sistance in having a survey held on the said rags, and in 
“ having the matter settled in a satisfactory and business- 
“ lke manner.” And the protest of the 20th of June, after re- 
citing the contents of the former protest, and pointing out 
the non-compliance with its demand, distinctly repudrates 
the purchase and formally tenders back the rags. And in 
neither protest is there the slightest allusion to “ damages by 
way of diminution in value.” 

ROBERTSON, Q. C., on behalf of the Respondent, submitted : 
1. That Defendant had ample time to examine the rags and 
did examine, weigh, and receive, by his clerk and agent, Bury, 
at Point St. Charles, the whole of them on the 21st, after 
three days notice to weigh and receive them. Only fourteen 
bales were found fault with ns being wet, and an arrange- 
ment was made as to settlement of the amount of damage on 
these fourteen bales, which Defendant had not done, notwith- 
standing Plaintiff’s offer, but wishes to rescind the whole con- 
tract, “ if a portion were not merchantable, or were damaged, 
the Defendant might claim a deduction in proportion to the 
amount of damage, but cannot repudiate the whole contract. 
Where a commodity is delivered to any one entitled to repre- 
sent the buyer, and give it a new direction in which the seller 
is not participant, or to one who as his clerk, servant, custo- 
dian, &e., is to hold the goods, till by a separate and uncon- 
trolled act of the buyer, a new destination is empressed on 
them, the delivery is effectual to all intents and purposes. So 
where the buyer sends his own ship, or a ship chartered by 
him, delivery into such ship is effectual] to all intents and pur- 
poses.” Lord Abinger, in Chapman vs. Morton, 11 Mee. & 
Welsby, p. 539: “ If the Defendant intended to renounce the 
contract, he ought to have given the Plaintiff distinct notice 
at once that he repudiated the goods, and that on such a day 
he would sell them for the benefit of Plaintiff.” Party who 
wishes to rescind. “ must act decidedly and promptly on the 
first discovery of the breach.” 2. Even if the rags had been 
deliverable at Valleyfield, it was Defendant's duty to have 
had them examined and compared with the sample, instead 
of waiting more then a fortnight before sending up the sam- 
ples from Montreal to Valleytield. Gouget and Merger, Dic- 
tionnaire, verbo Vente, No. 123 to 126; No. 195: “ C'est au 
moment de l'arrivée des marchandises que celui à qui elles 
sont adressées doit exprimer son refus.” So, in Joseph va 
Moreau, et al. (1), SMITH, Justice, says : “The Defendant 


(1) Lorsqu'une vente est faite sur échantillons, Pacheteur, qui trouve que 
les marchandises vendues ne leur sont pas conformes, doit réclamer immeédiate- 
ment ; il ne peut, après un délai de six mois, ni retourner ces marchandises 
ni demander la résolution de la vente. (Joseph vs. Moreau et al., C. S., Mont- 
réal, 31 Mai 1860, Smitu, J., 8 R. J. R. Q., p. 247.) 
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should have tendered back the brandy immediately so as to 
afford the Plaintiff the opportunity of verifying the aleged 
variance.” In Clément vs Pa e et al. (5 KR. J. BK. Q, p. 447); 
“ No damage can be recovered by a vendor who has neglected 
to tender back the article bought, so soon as he has discovered 
the defects thereof.” There was no sale by sample, and no im- 
plied warranty that all the bales should exactly correspond 
with the sample. The mere exhibiting of a sample will not of 
itself constitute a sale by sample, so as to subject the seller to 
liability on his implied warranty, because it may be exhibited 
merely to enable the buyer to form a judgment on its proba- 
ble quality. But even if there had been a sale by sample, and 
therefore an implied warranty as to the quality of the goods, 
yet if they prove to be of inferior quality or fitress, the 
goods cannot be returned ; the remedy is by action of damages 
the measure of which is the difference between the value of 
the article as it is, and as it was reported to be. The 
pretended examination of only from one to four bales 
and the attempt to shew the whole 86 bales were defective, 
cannot succeed. The comparison with the sample, and the 
exparte examination of the witnesses were made too late, and 
the offer contained in the protest of 20th June was also too 
late and was insufficient. 

MEREDITH, J. (dissentiens): “ It is proved that the rags 
sold by Respondent to Appellant were not of as good a quali- 
ty as the sample according to which they were sold. But it 
uppears to me that Appellant did not use such diligence as 
was necessary to enable him to make, with effect, the com- 
plaint which he now urges. The goods were deliverable 
at the Montreal and were delivered at the depot of the Grand 
Trunk Railway, at Point St. Charles, on the 21st May. 
The bales on that occasion were counted and weighed, and 
fourteen of them were found to be wet, but no exami- 
nation was made of the quality of the rags. There was 
nothing however to prevent Appellant from examining them 
there. And there was the less reason for his omitting to do so, 
as, according to his own showing, an examination of three or 
four bales would have sufficed to enable him to judge of the 
whole of the lot. The rags arrived at the mill, at Valleytield, 
on the 22nd of May, and were discharged from the barge on 
the 23rd. The Appellant at once said that the quality of the 

was not such as he had a right to expect; but he had 
left the samples in Montreal, so that the rags could not, at the 
mill, be compared with the samples. The Appellant returned 
to Montreal on the 28rd, but nothing could be done on the 
24th or 25th, as the first was a Sunday and the second a holi- 
day. The Appellant, upon his arrival, at Montreal, ought at 
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once, and in a formal manner, to have notified Respondent 
that the rags were not according to the sample. This was the 
more necessary, because, firstly, Defendant had removed the 
rags to his own place after having had full opportunity of 
examining them at Point St. Charles; and, secondly, because, 
a sum of £300 had been paid on account. The Appellant, in 
his facturn, says, on the 26th or 27th Appellunt compluined 
verbally to Respondent, who called at Appellant's store on 
the following duy or the duy ufter. In the words of one of the 
witnesses (William C. Cowan) Buntin “ objected to Hibbard 
“that the quality of the rags was not according to sample ; 
“ they spoke of an arbitration to determine both the quality 
“ of the rags and the amount of the damage.” And they ac- 
cordingly arranged in the language of another witness (James 
W. Bury), “ that sample bales, two wet ones and two dry 
.“ ones, one of each mark, should be brought down from the 
“ mill for the purpose of being examined.” On reference to the 
depositions of Bury and Cowan, we find that Bury says: 
“On some day during the said week, Plaintiff called at the 
“ office of Defendant, when Plaintiff and Defendant had a 
“ conversation about the rags, and Cowan says, On some day, 
“ during the week, and I should say not later than friday, 
Hibbard called at Defendant’s office.” It therefore seems that 
the conversation of which Appellant speaks of as having 
taken place on the 26th or 27th May, could not have taken 
place even according to his own witnesses, until the 29th or 
30th. McFarlane says that, on tuesday or wednesday, Buntin 
left his office saying he was going over to Hibbard’s to com- 
plain of the rags not being according to sample ; but we have 
no proof that he did go there on either of those days and, 
under the circumstances, Appellant would have acted ina 
more prudent and business-like way if he had made this cuin- 
plaint in writing, instead of by a mere verbal communica- 
tion, as he alleges it was made. We find also that a delay took 
place about bringing down the sample bales ; two of those 
that were wet came down on the 2nd June; but the two dry 
bales did not come down till the 9th of June, and it does not 
appear that Respondent was notified of their arrival until 
some days afterwards. Such are the facts respecting the dili- 
gence or want of diligence on the part of Appellant. As to the 
law of the case it is clear that if Appellant whished to return 
the rags, he was bound to do so without any unreasonable 
delay, “ duns le plus bref délai,” as some of the french writers 
say. (1) The english rule on this subject, which agrees with 
the french rule, is well laid down in a leading American case 


(1) Pardessus, 2 vol., No. 282, 
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cited by Respondent, in which it was held that “ one who 
“ wants to abandon or rescind a contract for non-performance 
“ of its terms by the other must act promptly and decidedly 
on the tirst discovery of the breach.” (1) It appears to me that 
Appellant cannot be said to have used due diligence in the 
case before us. He did not examine the rags as he might have. 
done and indeed ought to have done when they were deliver- 
ed at Point St. Charles, and before he conveyed them to the 
country. When the rags were sent to the country, the samples 
were left in town. The Appellant, on his return to town, ought 
to have notified Respondent in writing that he objected to the 
quality of the rags: this he did not do, and a delay of some 
days took place before he had any verbal conversation with 
Respondent on the subject ; then, although the rags appear to. 
have been within a day’s journey of Montreal, the sample 
bales of the dry rags were not brought back until the 9th of 
June. And even then the Respondent was not notified for 
some days of the arrival of the sample bales. The result was 
that Appellant, instead of rejecting the rags, as he probably 
might have done, at Point St. Charles, on the 21st May, was. 
not prepared to have a survey held even on the sample bales 
until the middle of June; and in the meantime the price of 
rags seems to have gone down to the extent of about ten per. 
cent. It may be said that if Respondent had sold goods not. 
agreeing with the sample, he has only himself to blame for 
the loss to which he is exposed. But merchants frequently sell 
goods according to the invoices which they themselves receive, . 
and without any opportunity of examining them ; and there- 
fore bad faith is not to be presumed merely in consequence of 

oods sold not being strictly in accordance with the sample 

urnished ; and for the same reason it appears to me neces- 
sary to enforce strictly the rule that where a party intends to 
rescind or abandon a contract, “he must act promptly and 
decidedly on the first discovery of the breach.” 

Duvat, C. J., said it was a question of responsibility and 
not of good or bad faith, because both parties were in good 
faith. But it was a sale according to sample. The rags were 
wet and inferior and, therefore, the vendee had a right to 
reject them. The only question was this, did the vendee use 
due diligence in notifying Plaintiff? His Honour thought he 
did. The delay took place by the consent of the parties, who 
were proposing an arbitration. The observance of the Queen's 
Birth Day also interfered. The following was the judgment 
of the Court of Appeals: “The Court, considering that the 


(1) Lawrence vs. Dale, 3 Johnson Ch. vases, pp. 23, 42, cited 11 M. and 
W., p. 541. | | 
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rags, for the recovery of a balance of the value of which this 
action was brought, were inferior in quality and value to the 
samples upon which they were sold; considering that 
Appellant, purchaser of the said rags, did, within a reasonable 
delay, protest, verbally and in writing, against the validity of 
the sale, and did call upon Respondent, the vendor, to aid and 
assist him in making a survey of the rags, in order that the 
matter in dispute might be settled “in a satisfactory and 
business like manner ; ” considering that Respondent neglected 
to join in such survey, and that Appellant duly no ified him, 
that he repudiated the contract, and required him to take 
back the rags; considering that the payment of twelve 
hundred dollars in account of the purchase was made by a 
clerk in the employ of Appellant, without his knowledge, and 
in ignorance of the fact that the rags delivered were inferior 
to the samples. Considering, therefore, that in the judgment 
rendered by the Superior Court sitting at Montreal, on the 
first day of April, 1864, there is error, the Court here doth 
reverse, annul and set aside the same; and proceeding to pro- 
nounce the judgment which the Court below ought to have 
rendered, this Court doth declare the sale of the rags to be 
null and void, and doth order Respondent to take back the 
rags, reserving to Appellant his recourse to recover the sum 
of twelve hundred dollars paid through error, on account of 
the purchase hereby declared null and void, and for damages, 
if any he be entitled to. The Honorable Justices Meredith 
and Mondelet dissenting. (10 J., p. 1 ; 1 L C. L J., p. 34) 
STRACHAN BETHUNE, Q. C. for Appellant. 
A. and W. RoBERTSON, for Respondent. 


APPEAL TO THE PRIVY OOUNCIL. 


CourT OF QUEEN’S BENCH, APPEAL SIDE, 
Montreal, 6th September, 1865. 


Before DuvaL, C.-J., AYLWIN, J., dissentiens, DRUMMOND, J., 
MONDELET, J., and MEREDITH, J. 


BUNTIN, Appellant, and Hipparp, Respondent. 


Held: That an appeal may be had to the Judicial Committee of the 
Privy Council when the amount involved in the cuntroversy exceeds 
£300 stg., though the amount actually demanded in the declaration be 
less than £500. 


In this case the judgment was for the sum of $1600, balance 
of $2800, $1200 having been paid on account before action 
brought. On a motion made by Respondent for leave to appeal 
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to the Privy Council, Duval, C.-J. said the judgment of the 
Court of Appeals set aside the contract and the Plaintiff was 
ordered to take back his rags, which had been sold for $2800. 
It was quite evident, therefore, that the controversy was for 
a sum exceeding £500 stg. On the ground that the judgment 
expressly set aside the contract, the motion for leave to ap- 
peal would be granted. | 

AYLWIN, J., said he was of a different opinion. The right of 
appeal depended on the amount of the demand. Motion 
granted. (1 L. C. L. J., p. 60.) | 


MATERIEL ROULANT D'UN CHEMIN DE PER.—MEUBLE. 
CouRT OF QUEEN’S BENCH, Montreal, September 8th, 1865. 
In appeal from the Superior Court, District of Montreal. 


Coram Duvat, C. J., AYLWIN, J., DRUMMOND, J., and 
MONDELET, J. 


THE GRAND TRUNK RAILWAY COMPANY OF CANADA, Oppo- 
sants in Court below, Appellants, and THE EASTERN 
TownsuHtips BANK, Plaintifis in Court below, Respondents. 


Held: That the rolling stock of a railway in Lower Canada is a part 
of its realty, being immeuble par destination, and aë such is not liable to 
seizure under a writ of execution de bonis. (1) 


In the Superior Court, Montreal, in July, 1862, the Eastern 
Townships Bank sued the Grand Trunk Railway Company 
of Canada, upon a promissory note, made by it and then past 
due, and, on the first of December, 1862, the Bank recovered’ 
judgment in its suit for the sum of $2,568 and ninety cents, 
amount of said promissory note, including interest and costs 
of protest, with interest further on $2,500, from tenth of July, 
1862, and on three dollars and fifteen cents (cests of protest), 
from 15th July, 1862, till perfect payment, the whole with: 
costs. Previously to that suit and judgment, the Legislature 
of Canada had passed the Act 25 Vic. cap. 56. In January, 
1863, towards satisfaction of its judgment claim, the Eastern 
Townships Bank issued execution de bonis against the Grand 
Trunk Railway Company, and seized, of its property, “one 
locomotive, number eighteen.” Against that seizure, and to 
prevent sale of ‘hat locomotive Appellants fyled an opposition 
à fin d'annuler, reciting the Act of Parliament, 25 Vic.,cap. 56, 
and claiming the benefit of it. For other reasons in support 
of their opposition, Opposants said that their railway and 


(1) V. art. 375 et 379 C. C. 
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rolling stock necessary for working their railway were and 
are not liable to be seized or sold under execution ; that the 
locomotive seized forms part of Opposants’ railway, and is ne- 
cessary to its efficient working, and that the seizure of it by 
Plaintiffs was and is illegal ; that, besides, Opposants’ railway 
and the rolling stock necessary for the working of it, and 
among that stock the locomotive seized, was and is mor 
and pledged in favor of the first and second preferential bond 
holders, to an amount exceeding three milions sterling, and 
also in favor of the province, &.; that the seizure made was, 
by reason of the premises, and by law, null and void. On the 
81st December, 1862, the Superior Court (The Honorable Mr. 
Justice SMITH,) rendered judgment : | 
SmiTH Justice, held, first, that as to the question of lien or 
rivilege it could be raised only by those who claimed such 
ien, and not by Defendants on an opposition to set aside the 
seizure. On the second point, as to whether the Company 
were in a position to oppose the seizure, he held they were 
not. There had been no payment of postal monies or bonds, 
and no tender of stock; the judgment was therefore in full 
force. He construed the sections of the act referred to as 
obliging the Company to pay over the proportion of postal 
monies or postal bonds, and to offer fourth preference stock 
for the balance before they could pretend that the judgment 
debt of the Plaintiffs was extinguished, or their mght to an 
execution taken away. JUDGMENT: “Considering that Oppo- 
“ sants have altogether failed to shew any right in law, or to 
“establish the existence of any facts. by reason of which, 
“ or by law, the opposition can be maintained, or the conclu- 
“sions of said opposition granted: The Court doth dismiss 
“ the same with costs.” 

DRUMMOND, J., said: The action was brought upon a pro- 
missory note, dated at Montreal, the 1st February, 1862, made 
by Appellant for $2,500, payable to the order of one J. Wood- 
ward, and by him endorsed to James A. Gordon, who endor- 
sed it to the Bank. Judgment was rendered on the 31st De- 
cember, 1862, for the amount of the note with interest and 
costs. On the issuing of an execution, 15th January, 1863, a 
locomotive engine was seized, and Appellant fyled an oppo- 
sition founded on the first, second, twenty-second, twenty- 
third, twenty-fourth and twenty-fifth sections of the Grand 
Trunk Arrangements Act of. 1862 (25 Vic., c. 56) which sec- 
tions are set forth in the opposition, as follows : Section I. 
“ All moneys to be received by the said Company from the 
“ Province and from Her Majesty’s Imperial Government for 
“ postal services and for the conveyance of troops or military 
“stores and munitions of war, shall be appropriated solely 
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“ to the payment of the present debts of the Company owing 
“ either in Canada or in England to others than bondholders 
“of the Company or holders of notarial mortgages registered 
“in Lower Canada, in the manner and subject to the provi- 
“sions hereinafter mentioned.” Section 2: “ The said Com- 
“pany may issue bonds to be secured on the moneys men- 
“ tioned in the next preceding section,and the principal and in- 
“terest whereof shall be a first charge on such moneys, and 
“ may issue such bonds in favor of the creditors in the said 
“ section mentioned, or may dispose of such bonds and apply 
“the proceeds to the payment of the present debts due to 
“ such creditors.” Section 22: “ Moneys received in respect of 
“ postal services to be applied in payment of dividend to cer- 
“ tain creditors.” Section 23 : “ For the balance which will re- 
“ main due to the several creditors after payment of so much 
“ as shall be paid in money, or received in bonds under sec- 
“tion 2, they shall respectively be entitled, on delivering 
“ up any securities which they may hold after such realiza- 
“ tion as mentioned in the last preceding section, to receive 
“ stock equal in nominal amount to the difference between 
“ the sum paid in money or bonds and stock as aforesaid, and 
“ twenty shellings in the pound, such payment to be made in 
“ perpetual stock to be created as next hereinafter mentioned, 
“ and such payment and delivery of stock shall be accepted 
“ by them respectively, in full satisfaction and discharge of 
“ their respective debts, and on the payment or tender of such 
“ dividend, and the delivery, or readiness to deliver, such 
“ stock, every such debt shall] be absolutely barred and extin- 
“ guished $ provided always, that this and the next preceding 
“ section shall be subject to the consent of three-fourths in 
“ amount of such creditors of the Company, resident in Ame- 
“ rica, and three-fourths of the creditors resident in England, 
“ respectively, to be given in writing on or before the first 
“ day of November, one thousand eight hundred and sixty- 
“ two; but should such consent be withheld for a period of 
“ three months beyond such date,then the appropriation of the 
“ moneys receivable by the Company for postal services, and 
“ for the conveyance of troops and military stores and muni- 
“ tions of war, as set forth in section one, shall cease and de- 
“ termine, and all parties shall be remitted to the position 
“ occupied by them respectively, prior to the passing of this 
“ Act.” Section 24: “ Directors to create stock accordingly.” 
Section 25 : “ Subject also to the proviso to section 23, no ex- 
“ ecution shall. at any time. issue against the Company on any 
“ judgment recovered or to be recovered for any now exist- 
“ing debt such as are mentioned in sections one and two.” 
Section 39 : “ This Act shall not take etfect, unless accepted by 
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“ a majority consisting of two-thirds in number and amount of 
“ the bond and shareholders of the Company, present in person 
“ or by proxy, at a meeting of such bond and shareholders, to 
“ be held on or before the Ist of September, 1862, &c.” The 
opposition alleged that the consents referred to in the 23rd sec- 
tion of the Act “ have been or must have been given on or 
“ before the lst November last past or during the period of 
“ three months beyond the first day of November last past in 
“writing by three-fourths,” &c. ; that, on the 8th August, 
“ 1862, at a meeting duly held in the London Tavern, the Act 
was accepted by a majority of two-thirds, referred to in the 
39th section of the Act; that the Company have not recover- 
ed from the Government the moneys they are entitled to un- 
der the Act; that the amount is still in dispute ; that Plain- 
tif ‘s debt is one which fell under the provisions of the Act, 
and that Plaintitt and all other creditors entitled to postal 
moneys “ had no other right, by virtue of the Grand Trunk 
“ Arrangements Act of 1862, against Opposants, than their 
“ share, proportion, or dividend of the moneys or bonds au- 
“ thorized to be issued, appropriated and set apart, by the Ist, 
“ 2nd and 22nd sections of the said Act,” and to the balance 
“in fourth preference stock, under the 24th section of the 
Act; that the Company had taken “ all necessary measures 
for carrying out” the lst, 2nd and 22nd sections of the Act, 
and had large claims against the Government for postal ser- 
vices, and that “ so soon as the amount of the said pecuniary 
“ remuneration due to Opposants by the Province is fixed and 
“ paid by Opposants, Opposants will pay to Plaintiffs their 
“ share or dividend in money or bonds, as provided by the 
“ Ist, 2nd and 22nd sections of the Act, and as to the balance 
“ that will remain due to them, Plaintiffs, Opposants will pay 
“it by the delivery of stock, as directed by the 23rd and 24th 
“ sections of the said Act,” reserving their right to make a 
deposit en justice of such dividend fourth preference stock ; 
that the rolling stock forms part of the road, and is not lie- 
ble to seizure; that the carnings of the Company “are the 
“ only assets available to the creditors of the Company, first 
“ deducting working expenses, as defined by the 20th section 
“of said Act, but that Plaintiffs and other creditors are ex- 
“ cluded from sharing in such balance or earnings by the Act ;” 
that the rolling stock is necessary for the working of the 
road “ und is mortgaged and pledged in favor of the first and 
“ second preference bondholders to an amount exceeding three 
“ millions sterling. and also in favor of the Province,” and 
that even if the rolling stock were liable to seizure, it could 
not be sold unless by “ the consent of the said parties ;” and if 
sold the proceeds of the sale must go to said privileged credi- 
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tors. Conclusion. That the opposition be declared valid, and the 
execution void ; that main-levée of the seizure be granted to 
Opposant, Opposant praying acte of his offer to pay in money, 
bonds,and fourth preference stock,and that such offer be declar- 
ed good and valid,with reserve to take other conclusions so soon 
as the amount due by the Province to the Company “is final- 
ly adjusted and paid to them,” and to deposit en justice the 
ainount found to be due to Plaintiffs. The Plaintiff's contesta- 
tion set up that, true the Arrangement Act was passed, but 
that its provisions had not been carried into effect ; that from 
the opposition itself it sufficiently appeared that the postal 
moneys had not been paid nor bonds issued as mentioned in 
the Act; that, therefore, no tender could be made, nor had 
any tender been set up by the opposition which could operate 
as an extinguishment of the judgment, or as a bar to the 
usual legal process to enforce it. That the diligence alleged 
to have been used by the company to obtain the postal mo- 
neys, and their alleged readiness to tender the dividend in 
cash or in bonds and preference stock for the balance could 
not be held or declared to be equivalent to the actual payment 
and tender required by the Act, and that without actual 
payment an! tender, and without the allegation and proof 
of tke acceptance of the Act by the creditors, Plaintifi’s 
rights were in full force; that the allegations as to the 
rolling stock not being liable to seizure, and as to the 
division of the earnings of the road, and the matters tending 
to show that first or second bondholders might have a privi- 
lege on the rolling stock, or upon the proceeds of such stock 
when sold, could not control Plaintiffs right to execute, in a 
legal manner, a judgment legally obtained, nor could the 
question as to the proper distribution of the moneys, the pro- 
ceeds of such sale, nor the rank of the various creditors of the 
company, as between theinselves, be tried on allegations such 
as these made in the opposition ; that the rights of creditors 
inter se must be raised by the creditors themselves, and on a 
contestation raised to the distribution of the proceeds in the 
usual way by oppositions à fiw de conserver, and not by oppo- 
sitions to the seizure of the stock. It appears to me that the 
evidence adduced by Appellants in support of the opposition 
fyled by them in the Court below is sufficient to show that 
they have complied with the requirements of the Grand 
Trunk Arrangements Act of 1862, as completely as they 
could, and that they are thereforo entitled to the protection 
offered thereby. Moreover, I am decidedly of opinion that the 
judgment appealed from should be reversed, because the loco- 
motive engine seized as a moveable is in fact an integral part 
of the immoveable property constituting the Grand Trunk 
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Railway. It is to all intents and purposes part of the realty, 
un immeuble par destinution, and is no more liable to sel ure, 
apart from the immoveable property to which it belongs, than 
the detached burrstones in a mill, the vats in a brewery, or 
the boilers in a sugar factory. 

MEREDITH, J.: The ground upon which I deem it my duty 
to concur in the judgment now about to be rendered, is that 
I think Appellants are entitled to the benefit of the statutory 
arrangement which they have alleged. Under the statute 1t 
was necessary, in order that the arrangement thereby pro- 
posed should become effectual, that the Grand Trunk Com- 
pany should obtain the consent of “three-fourths in amount 
“of the creditors of the company resident in America, and of 
“three-fourths of the creditors resident in England.” The 
word “amount” is used with reference to the creditors resi- 
dent in America and is omitted with respect to the creditors 
in England. I therefore think that, with respect to the english 
creditors, the statute must be understood as requiring the 
assent of three-fourths of those creditors, not in amount, but 
in number. The Respondents, without admitting this, contend 
that if the statute ought to be interpreted as meaning three- 
fourths of the english creditors in number, even in that case, 
the consent of the proportion required of the english creditors 
has not been obtained. According to the paper C, it seems 
that the english creditors are nine in number and the copies 
of assent produced purport to be signed by six only. Glyn, 
Mills & Co., are among the six consenting creditors and Glyn 
& Co., are among the three creditors who have not consented. 
With reference to this point, Hickson, the accountant of the 
company, says: I have means, and have had, of seeing who 
the creditors of the company, Defendant, were and are. Hav- 
ing seen all the books of the company and having them in 
my charge, I can speak on the subject. Having examined the 
Exhibits B and C, fyled by the Opposants in this cause, I say 
that said exhibits truly show who were the creditors of the 
Defendant's company, at the dates mentioned at head of said 
exhibit, in Canada and America, and in England, respectively. 
There were no other creditors in Canada or America, or in 
England, to be dealt with under the “ Grand Trunk Arrange- 
ment Act, one thousand eight hundred and sixty-two,” or the 
25th Victoria, chap. 56.” And in another part of his deposi- 
tion the same witness: “In the exhibit C, “ Glyn & Co”, 
figure as creditors of Defendant's company and “ Glyn, Mills 
& Co.”, also, but both are one and the same creditor, and the 
assent written by “ Glyn, Mills & Co.” covers the item oppo- 
site “ Glyn & Co.”, in said exhibit C.” This, certainly, seems 
very slender evidence to allow so important a case to rest on: 
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but the evidence of Hickson is distinct and positive; no 
attempt has been made to weaken it, by cross-examination, 
or to contradict it by evidence for Respondents; and, such 
being the case, it may, I think, be reasonably inferred that 
the statement of Hickson was deemed by both parties incon- 
trovertible ; which would, in some degree, account for no 
attempt paving been made to support it, by Appellants, or to 
impugn it, by Respondents. The main point, however, relied 
on by Appellant was that their right to enforce their judg- 
ment against the Railway Company could not be defeated or 
postponed, without an actual payment to them of their share 
of the postal and military service monies, and a tender of the 
stock to which they were entitled; and they say (the state- 
ment in the abstract being quite correct) “ that a promise to 
“ pay and to tender, when the Defendant gets the means to 
“do so, cannot extinguish the debt or postpone the execution 
“ of the judgment.” On the other hand, the Railway Com- 
pany contended : “ That when the Act came into full force, 
“ and the consents in sec. 23 referred to were given, from 
“ that moment the 25th section came into effect, and no ex- 
“ ecution could be issued against the Company by a creditor 
“ entitled to any of the postal monies, and that although the 
“ debts were not barred or extinguished, unless on the pay- 
“ment and tender referred to in the 23rd sec., yet that the 
“remedy by execution was taken away without any neces- 
“ sity of a payment or tender by the Company.” This view 
seems to be well founded. The Grand Trunk Company being 
in embarrassed circumstances, and it being highly important 
to the public, tô the stockholders, and to the creditors, and 
more particularly to the non-privileged creditors, of whom 
the Respondents were one, that the road should be kept open, 
and that the keeping of it open, as the Legislature have said, 
should not be “ imperilled,” the Legislature made a settle- 
ment between the Appellants and their creditors, subject to 
its being ratified by the consent of a large majority of all the 
creditors,and of the different classes of those creditors. The re- 
quired consent, as I view the case, was afterwards given. By 
the settlement thus made a certain portion of the assets of 
the company was set apart, exclusively for the benefit of the 
non privileged creditors who thus became privileged credi- 
tors tu the extent of the assets assigned, as it were, to them. 
It seems to me plain that as svon as the consent of the requir- 
ed proportions of the creditors was given, within the period 
allowed by the statute, the settlement became binding upon 
the mortgagees and bondholders so as to prevent them from 
attempting to divert the postal and military service moneys 
from the non privileged creditors. And I think it equally 
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luin that the agreement must have become binding upon 
th sides, and upon all parties at the sane moment of time. 
And therefore that from the moment the postal and military 
service moneys became secured to the non privileged creditors, 
they became incapable of interfering, either by execution or 
otherwise, with the assets left for the satisfaction of the claims 
of the bondholders and mortgagees. The Legislature have 
declared that the company may issue bonds to be secured, on 
the postal and military service moneys, and that such bonds 
may be issued in favour of the non privileged creditors, or 
that the company may dispose of such bonds and apply the 
proceeds to the payment of the non privileged creditors. For 
the exercise of the powers thus vested in the company in the 
interest, it may be observed, of the non privileged creditors, 
a considerable periud of time was required, and it cannot be 
supposed that during the time so required the Legislature in- 
tended that the non privileged creditors should have the right 
to enforce their claims against the whole of the property of 
the company ; for the tendency of the statute, under that sup- 
position would be to invite the non privileged creditors to 
attempt at once to enforce their claims by execution, and in 
that way emperil the keeping open of the road, which it was 
the uvowed object of the Legislature to secure. The proceed- 
ing on the part of the Respondents is also open to this objec- 
tion, that if it were sanctioned the non privileged creditors 
would have all the advantages of the statutory settlement, 
and yet deprive the mortgagees and bondholders of the con- 
sideration for which those advantages were given. It does not 
appear that there has been any want of diligence on the part 
of the Company in endeavouring to make the postal moneys 
and military service moneys available to the creditors ; but 
even if there had been, the right of the bank, in that case, 
would be to enforce the statutory arrangement and not to de- 
feat it. Upon the whole therefore, Ï am of opinion that the 
required proportions of the creditors gave their assent in duc 
time to the Grand Trunk arrangements act of 1862, that from 
the time that assent was given, the postal moneys and mili- 
tary service moneys have been set apart for the benefit of the 
non privileged creditors (the balances of whose claims are to 
be satistied by an approbation of stock in their favour), and 
thut the non privileged creditors, whose claims have been 
thus provided for, cannot, in the mean time, enforce those 
claims against the other assets of the company, which, under 
the arrangement, are left for the satisfaction of the claims of 
of the bondholders and mortgagees. The right of the company 
to file an opposition under the circumstances just mentioned 
cannot, I think, be questioned. For these reasons, I am of 
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opinion that the execution sued out by the Respondents ought 
to be set aside. 

AYLWIN, J., while concurring in the judgment, was of opi- 
nion that the Court below was right as to the first point, the 
certificate of the creditors’ consent, produced by the Company, 
being in his opinion wholly insufficient and absolutely null 
and void. 

Duvat, C.J.: The judgment is based upon the ground that 
the locomotive forms part of the realty. The court gives no 
Opinion as to whether the Company has complied with the 
requirements of the law. His honor believed the locomotives 
formed a part of the road just as much as the wheel formed 
part of the coach. The fact of an article admitting of being 
removed was no argument against this. The keys of a house, 
for example, might easily be taken away and yet belonged to 
the house. As to the consent of the creditors, there appeared 
to be some negligence or clerical blunder in the papers. Mat- 
ters of this kind, however, were too important to admit of 
clerical blunders. But fortunately for the Company, the court 
pronounced no opinion on this question. 

MONDELET, J., observed that the court was not called upon 
to decide whether the Company had obtained the required 
consent. 

DRUMMOND, J., added that he did not wish it to be nnder- 
stood from his previous remarks that he pronounced an opi- 
nion that the Company had not complied with the Act, 

The following was the judgment of the Court of Appeals: 
“The Court, considering that the locomotive engine seized in 
this cause forms part of the rolling stock of the Grand Trunk 
Railway Company ; considering that the said locomotive en- 
gine is an indispensable portion of the realty forming the said 
road and is in law an immoveable (immeuble par destination), 
the Court. here doth reverse and set aside the judgment ren- 
dered in the Court below, and, proceeding to pronounce the 
judgment the Court below ought to have rendered, doth main- 
tain the opposition of the said Grand Trunk Railway Com- 
pany and doth order that main-levée be granted to them of 
the said seizure. (10 J., p. 11 ; 16 D. T. B. C, p. 173 et 1 L. C. 
L. J., p. 53.) 

CARTIER and POMINVILLE, for Appellants. 

A. and W. ROBERTSON, for Respondents. 
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BAIL UNDER A CAPIAS. 
SUPERIOR COURT, Montreul, 31st October, 1865. 


Coram BADGLEY, J. 


MACFARLANE ve. LYNCH. 


Held: That where the bail of a party originally arrested under a 
capias ad respondendum have cau-ed him to be imprisoned under a writ 
of contrainte par corps issned at their instance, in order that he should 
undergo the imprisonment inposed as a punishment under subsection 
2 of Sec. 12 of ch. 87 of the Con. Stat. of 1, C., the bail cannot, for that 
reason § alone, claim that their bail bond should be cancelled and dis- 
charged. 


This was a petition by the bail of Defendant who was 
originally arrested under a writ of capius ad respundendum, 
claiming that their bail bond should be cancelled and dis- 
charged. The Defendant had neglected to fyle the statement 
required by section 12 of ch. 87 of the Con. Stat. of L C. in 
consequence whereof he had been condemned to a certain 
term of imprisonment, under sub-section 2 of said sec. 12. 
The Plaintiff not having succeeded in finding Defendant, the 
bail caused a writ of contrainte par corps to be issued, at 
their own instance, under which Defendant was arrested and 
imprisoned in the common gaol of the district. The bail now 
claimed to be released from further responsibility under the 
cup ues. 

Per CuriaM: It is quite impossible to grant the present 
application. The Defendant is undergoing imprisonment as a 
punishment, and is in no sense in custody under the writ of 
capius ad respondendum. Whether he has been placed in 
confinement, at the special instance of the bail or not, does 
not affect the question. To get rid of their responsibility the 
bail must surrender the Defendant in the usual way, and 
I cannot hold what has been done as a surrender in discharge 
of the bail. The petition is therefore rejected. (10 J. p. 26 et 
1 L. C. £L. J. p. 99.) | | 

STRACHAN BETHUNE, Q. C., for Plaintiffs. 

DouTRE and DoUTRE, for the petitioners. 
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CAPIAS.—CAUTIONNEMEAT. 


QUEEN’S BENCH, (APPEAL SIDE.) 
Montreal, 29th February, 1868. 


In appeal from the Superior Court, District of Montreal. 
Coram Duval, CH. J., CARON, J., DRUMMOND, J., BADGLEY, J. 


OWEN LyncB, et al. Defendants in the Court below, Appel- 
lants ;and ANDREW MACFARLANE, Plaintiff in the Court 
below, Respondent. 


Heid: That, after the expiration of the delay of one month accorded 
for the surrender of a Defendant by his Bail, under a Bond in terms of 
Sec. 11 of Ch. 87 of the Cons. Stat. of L. C., the liability of the Bail to pay 
the Plaintiff’s debt becomes absolute. {1) 


This was an Appeal from a judgment rendered by the 
Superior Court, at Montreal, on the 28th of February, 1866, 
condemning Appellants to pay to Respondent the sum of 
$1540.49, besides interest and costs. On the 11th of May, 1861, 
Respondent sued out a writ of capias ad respondendum 
against James Lynch, under which he was arrested and gave 
bail to the sheriff for his appearance on the return day of the 
writ. On the day of the return, Appellants executed a Bond, 
in terms of section eleven of chap. 87 of the Consolidated 
Statutes of Lower Cannda. The undertaking of the Bond was: 
“ que James Lynch se livrera ès-mains et à la garde du shérif 
“du District de Montréal, dès qu'il en sera requis par un 
“ ordre de la Cour, ou d'aucun Juge d’icelle, émané en vertu 
“de la loi; ou sous un mors upres le service de tel ordre sur 
“Jui le Défendeur, ou sur eux Owen Lynch et Théophile Ra- 
“pin, et qu'à défaut de soumission à tel ordre, le Défendeur 
“ payera au Demandeur sa créance avee intérêt et depens ; et 
“ que, dans le cas où le Défendeur ne se livrerait pus, tel que 
“ requis, ou ne payerart pus le Demandeur, tel que sus dit, 
“qualors eux Owen Lynch et Théophile Rapin, s'engugent 
“ et promettent solidairement payer au Demandeur sa créan- 
“ce, avec intérêt et dépens.” Such proceedings were after- 
wards had in the case, that, by the final judgment rendered 
therein, on the 31st day of October, 1864, James Lynch was 
condemned to pay Respondent the sum of $1203.40, besides 
interest and costs. James Lynch having wholly failled to 
make and fyle, in the office of the Prothonotary of the Court, 
a statement under oath, such as required by the 12th section 


(1) V. art. 825 C. P. C. 
TOME XIV. 26 
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of the Act, within thirty. days from.the rendering of the 
judgment, he was ordered, by a judgment of the Court, ren- 
dered on the 29th April 1865, to be imprisoned in the common 
gaol of this district, for the period of six months, in punisb- 
ment of his ‘misconduct, and neglect to make and fyle such 
statement, of. which he was thereby adjudged to have been 
guilty. This order, for the imprisonment of James Lynch was 
personally served on.Théophile Rapin (one of Appellants), 
on the 29th of July, 1865, and on Owen Lynch (the other 
Appellant), on the 2nd of August, 1865, with a notice at foot, 
signed by .Respondent, in the following words: “ You arc 
“hereby required, as the bail or securities of Defendant. 
“ James Lynch, to surrender, or cause to be surrendered. 
“ forthwith, the body. of James Lynch, for the purpose and 
“ according to the requirements of the foregoing order, and 
“ that, in default of your so doing Plaintiff, Audrew MacFar- 
“ Jane, will sue you for the recovery of the debt, interest, 
“costs and subsequent costs due, owing and: payable to him 
“ by James Lynch.” The month after service of said order 
(within which, by the terms of the Bond, Appellants were 
bound to surrender the body of James Lynch) expired on 
the 2nd of September, 1865, and, in consequence, Respon- 
dent sued Appellants, on the 11th of Septeinber, 1865‘for the 
recovery of the debt, interest and costs due by James Lynch, 
by writ served on Théophile Rapin, on the 13th of Septem- 
ber, 1865, and on Owen Lynch, on the 14th September, 1865, 
and returnable the 2nd of October, 1865. On the 16th Sep- 
tember, 1865, (namely, more thun one month and-a-half 
after the required time), Appellants caused James Lynch to 
be imprisoned, and, on the 29th of September, 1865, they of- 
fered to pay Respondent $25.27 as and for the costs of his 
action. The Respondent, considering that the liability of Ap- 
pellunts to pay the debt, interest and costs due him by James 
Lynch had become absolute, by reason of their failure to sur- 
render the body of the debtor within one month of the ser- 
vice on them of the order to that end, returned his action 
into Court. The Appellants pleaded three exceptions péremp- 
tovres. and the general issue. By the first exception, Appel- 
lants contended, that they had never been legally put en de- 
meure to produce the body of James Lynch. By the second 
exception, Appellants alleged that they had done dihgence 
to surrender the body of the debtor, but that Respondent 
issued a writ of contruinte par corps against James Lynch, 
on the 22nd of May, 1865, and fraudulently abstained from 
arresting Lynch thereunder, and that the bailiff charged with : 
the execution of said writ informed Lynch to keep out of the 
way. And that Appellants had themselves caused Lynch to 
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be imprisoned in obedience to the order of the 29th of April, 
1865, on the 16th of September, 1865. And, by the third ex- 
ception, Appellants contended that their offers to pay $25.27 
of costs was all that cuuld be legally claimed from them, and 
prayed that the amount might be declared compensated by 
the costs they had been put to in pleading to Respondent's 
action. The following was the judgment of the Superior 
Court : “The Court, considering that Plaintiff hath estab- 
lished the material allegations of his declaration, and that the 
claim of Plaintiff cannot be defeated by reason of anything 
pleaded and proved by Defendants ; it is ordered and adjudged 
that Plaintiff do recover from Defendants, jointly and seve- 
rally, the sum of $1540.49, to wit: the sum of $1203.40, 
amount in principal of the judgment of this Court, rendered 
on the thirty-first day of October, 1864, in a cause bearing 
number 1208, wherein Andrew MacFarlane was Plaintiff 
against James Lynch, Defendant; and the sum of $337.09, 
amount of costs taxed as well upon the said judgment as 
upon the judgment of the Court of Queens Bench (appeal 
side), rendered on the ninth September, 1864, setting aside 
and reversing the interlocutory judgment Pronounced by 
said Superior Court on the twenty-eighth June, 1861, qua- 
shing the writ of capias ad respondendum issued in the 
above cause No. 1208 against Lynch, with costs against 
him, and other costs subsequently incurred by Plaintiff, as 
set forth in his declaration; and for the payment of which 
sums of $1203.40, the interest thereon, and $337.09, costs as 
aforesaid, Defendants became and were and are jointly and 
severally bound and liable as the sureties of Lynch under the 
security bond entered into by Defendants, on the seventeenth 
day of June, 1861, on behalf of Lynch, to pay to Plaintiff, 
together with interest on $455.20, from the twenty-second 
day of March, 1861, on $377.70, from the eighth April, 1861, 
on $370.50, from the fourth day of March, 1861, and on 
$337.09, from the fourteenth day of September, 1865, date of 
service of process until paid and costs of suit.” 

DouTRrE, Q. C., for appellants, submitted the following pro- 
positions: lére Exception. Les Appelants prétendent qu'ils 
nont jamais forfuit leur cautionnement. Sur une requête ex 
parte, l'intimé a obtenu, le 19 avril 1865, l'ordre condamnant 
James Lynch à un emprisonnement de six mois. Depuis 
l'époque où ce jugement a été rendu, la Cour Supérieure a 
invariablement jugé qu'un défendeur devait être notifié des 
procédés adoptés contre lui, pour requérir l'application des 
clauses pénales du Statut Mais ce n’est pas là le vice de pro- 
cédure dont se plaignent les Appelants. L'ordre condamnant 
James Lynch à l'emprisonnement n'était pas un ordre ni à 
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James Lynch, ni à ses cautions de le livrer. Pour nous servir 
des termes de cautionnement, James Lynch n'était pas requis 
de se livrer et les cautions n'étaient pas davantage requises 
de le livrer. L’intimé comprenant l'insuffisance de cet ordre à 
l'égard des cautions, a cru y suppléer en les requérant lui- 
meme de livrer (surrender) leur principal. Mais le caution- 
nement n'obligeait les cautions à agir que lorsqu'elles seraient 
requises par un ordre de la Cour ou d'aucun juge d'icelle, et 
non pas sur uue requisition du demandeur. Sur l'avis auquel 
les cautions avaient droit, voir: Schroder, Law of Bait, pp. 
167, 168. Addison, On Contracts, No 1123: “In the case of 
penal bonds, if there is a condition annexed to the bond for 
the benefit ot the obligor, and the obligee is, by the terms of it, 
to do the first act or to concur with the obligor in doing the 
first act, he must do or concur in doing that first act befure he 
can demand the penalty. If a stranger (comme ici la Cour ou le 
juge) is to do the first act the obligor is to procure that stranger 
to do it, being for his benefit ; but if the obligee himself is to do 
it, the obligee cannot demand the penalty till he has donc it; it is 
with regard to him in the nature of a condition precedent.” 
Pothier, Obligations, No. 146: “ Le débiteur ne peut étre mis 
en demeure que par une demande en justice.” Ici c'était une 
condition méme du cautionnement que le principal ou les cau- 
tions fussent requis par un ordre de la Cour ou du juge. Les 
Appelants soumettent donc que l'intimé eût dû les faire requé- 
rir par une règle de produire la personne de James Lynch. 
C'était la seule munière légale de faire procéder, l’ordre de la 
Cour ou du juge. 2nde Exception: Les Appelants prétendent 
que c’est la frande de l’Intimé qui a empêché l’ordre d’empri- 
sonnement d'être exécuté contre Lynch ; que le retour non est 
inventus, est frauduleux et faux ; que Lynch a été trouvé par 
les agents du Demandeur et n’a pas été appréhendé dans le 
but de donner lieu à cette action, et que les Appelants ont été 
empêchés de livrer leur principal par le fait du Demandeur. 
La preuve des Appelants a établi la vérité de ces assertions 
hors de tout doute. Il est en preuve que la première démarche 
de l'huissier a été d'aller dire à O’Neill où pensionnait Lynch, 
de faire savoir à ce dernier que les instructions reçues par 
l'huissier avec le warrant n'étaient pas de l'arrêter, mais de 
faire un rapport de non est inventus ; que, se conformant à 
ces instructions, l'huissier a rencontré plusieurs fois Lynch, et 
que loin de tenter de l'arrêter, il se sauvait de lui comme si 
c'eût été Lynch qui fût chargé d'appréhender l'huissier ; que, 
durant ce temps, Lynch s’est retiré aux Tanneries dans la vue 
de faciliter à l'huissier l'exécution de ses instructions qui con- 
sistaient à ne pas l'arrêter. Pothier, Obligations, No. 349 in 
fine : “ Il nous reste à observer qu'il ne peut y avoir lieu à la 
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peine, lorsque c’est par le fait du créancier que le débiteur a 
été empêché de s'acquitter de son obligation”. Addison, On 
contracts, No. 1122: “ He who prevents a thing from being 
done shall not avail himself of the non performance which he 
has occasioned.” Idem, No. 1123. 3ème Exception : Les Appe- 
lants prétendent enfin qu’en supposant que la requisition qui 
leur a été faite sous la signature privée de I’Intimé de livrer 
Lynch remplissait les vues de la loi, et qu'en supposant encore 
que }’Intimé aurait fait diligence pour faire appréhender 
Lynch, ou du moins n'aurait rien fait pour empêcher les Ap- 
pelants de livrer Lynch, l'alternative assumée par les Appe- 
lants de payer lu dette due par Lynch, à |’Intimé, dans le cas 
de non livraison de Lynch, n’était qu'une clause comminatoire 
dont ils pouvaient se purger en tout temps, en livrant Lynch. 
Le point de fait sur lequel s'appuie cette prétention consiste 
en ce que les Appelants ont effectivement livré la personne de 
Lynch, après l'institution de l'action, mais avant son rapport 
en Cour, qu'ils en ont notifié l’Intimé et lui ont offert les frais 
par lui faite jusqu’au moment de cette notitication. Il est de 
plus en fait que Lynch a subi toute la peine de son emprison- 
nement de six mois, et que si le jugement dont est appel était 
maintenu, l’Intimé aurait substantiellement obtenu deux fois, 
sous deux formes ditférentes, l’accomplissement des conditions 
du cautionnement, c’est-a-dire, la livraison de Lynch, sa puni- 
tion par six mois d'emprisonnement, et en même temps la 
peine stipulée pour ne l'avoir pas livre! La prétention de l’In- 
timé, telle qu’exposée en Cour Inférieure, est que dès que le 
délai, durant lequel le Défendeur doit être livré par ses cau- 
tions est expiré, la peine est encourue sans remède. Il se fonde 
pour cela sur les termes de la 3ème sous section de la 12ème 
section du chapitre 87 des Statuts Refondus du Bas-Canada, 
laquelle est conçue dans les termes suivants : “ 3. Et si le Dé- 
fendeur, contre lequel il a été ainsi émis un ordre d’emprison- 
nement, ne se livre pas de lui-même ou n’est pas livré à cet 
effet conformément aux exigences du dit ordre à cet égard, 
alors les parties qui se sont portées cautions que le Défendeur 
se remettrait sous la garde du shérif, seront dès ce moment là 
tenues de payer au dit Demandeur la dette, les intérêts et les 
frais, relativement auxquels il a été donné caution, ainsi que tous 
les frais subséquents.” Cette loi n'est pas plus positive, quant 
à l'échéance du terme ou de la condition, que ne le sont toutes 
les lois en vigueur dans le pays. D’après nos lois la clause 
pénale, à quelque genre d'obligation qu'elle soit attachée, n’est 
que comminatoire, et elle peut toujours être évitée par l'uc- 
complissement, même tardif, de l'obligation à laquelle elle est 
jointe. Sur la clause comminatoire, voir les autorités citées 
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in re Homier et Demers. (1) Pothier, Obligations, No 349 : 
“Selon nos usages, soit que l'obligation primitive contienne 
un terme, dans lequel elle doive être accomplie, soit qu'elle 
n’en contienne aucun, il faut ordinairement (ce not est expli- 
qué dans la note de l'auteur) une interpellation judiciaire, pour 
mettre le débiteur en demeure et pour donner en conséquence 
ouverture à la peine.” Idem, Obligations, No. 672. Guyot, Rép. 
Vo. clause : “ Les peines stipulées dans les actes sont ordinaire- 
ment réputées comminatoires, à moins que la partie intéres- 
sée ne prouve en justice qu’elle a souffert un préjudice réel par 
Vinexécution de la convention de la part de l'obligé, etc. 
etc.” “ Dans les jugements rendus, soit en matière civile soit 
en matière criminelle, lcrsqu'il y a quelque disposition qui 
ordonne à une partie de faire quelque chose dans un certain 
temps, peine de déchéance de quelque droit, cette disposition 
n'est réputée que comminatoire, c’est-à-dire que celui qui na 
pas exécuté le jugement dans le temps fixé n'est pas pour cela 
déchu de son droit à moins qu'à l'échéance, l’autre partie n'ait 
obtenu un jugement qui l’ordonne ainsi, etc.” Idem, Vo. Peine. 
Sect. 2, page 67. Argou, Droit Français, liv. 3, ch. 24 et 35, tome 
2, pp. 195 et 261. Rousseau de Lacombe, Vo. clause, No. 9, 10. Si 
l'on objecte que le capias est une institution anglaise et que nous 
devons être gouvernés par la jurisprudence anglaise sur ce 
point, les appelants, sans admettre l'exactitude de cette proposi- 
tion, prétendent que, même dans ce cas, ils doivent avoir gain de 
cause. Story, on contracts, No. 1020, p. 833: When a certain 
gross sum of money is reserved, In an agreement, to be paid in 
case of the non-performance of such agreement, it is generally 
to be considered as a penalty, the legal operation of which is 
not to create a forfeiture of that entire sum, but only to cover 
the actual damages occasioned by the breach of contracts.” Ici 
le seul dommage consistait dans les frais d’action, lesquels ont 
été offerts. Schroder, Law of Bail, p. 83: “ Formerly nothi 
was considered to be a performance to the condition of the bai 
bond except putting in and perfecting bail above. But it is 
now determined that a principal by voluntarily surrenderin 
himself, &., the Courts will stay proceeding on the bail bond.” 
Idem, p. 147: “ Bail above may be put in and the principal 


_(1) La clause résolutoire non comminatoire ne doit pas être exécutée à la 
rigueur. (Homier vs. Demers, C. S., Montréal, 30 décembre 1856, Day, J., 
SMITH, J., et BanGLEY, J., 5 R. J. R. Q., p. 368.) Le débiteur qui, dans un 
acte de composition, ohtient de ses créanciers remise d’une partie de sa dette 
et termes de paiement pour le reste à la condition qu'il paie le montant de la 
Composition au temps fixé, sera tenu de payer le montant entier de toutes les 
créances, s'il n’a pas fait les paiements au temps convenu dans l'acte de com- 
position, quoique, après l'échéance des termes de paiement de la composition, 
il ait fait offre de faire ces paiements. (Beaudry et al., vs. Bareille, C. B. RB, 
Montréal, janvier 1845, 1 À. J. R. Q., p. 447.) 
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rendered before the return of the writ or at any time pend- 
ing the suit or even after judgment, subject to the following 
remarks, Formerly it was the practice of the Courts to allow 
a render after the return of non est inventus to a ca-sa. Sub- 
sequently the time within which a render might be made was 
extended to the return of the first and afterwards to that of 
the second, Sci fac.” Idem, p. 148: “ When bail are sued in 
an action of debt,on the recognizance they have in the King’s 
Bench by bill, the space of eight entire days in full term next 
after the return of the process against them, to make the 
render”.... “Likewise when an action was commenced and 
afterwards discontinued and the bail rendered: the principal 
before the bringing of a new action, the Court held the ren- 
der to be good, its being before the return of the process in 
the new suit.” Idem, pp. 149, 153, 54. Tidd’s Practice, T. ler 
p. 282 et suiv., atteste que la pratique anglaise est telle que 
rapportée dans Schroder. A la page 284 et suivante, on voit 
que les cautions, sous certaines circonstances, obtiennent du 
délai pour produire leur principal, méme après la poursuite 
instituée contre eux. Suivant cette pratique les cautions pour- 
‘raient, en Canada, obtenir, par exception dilatoire, du délai 
pour livrer leur principal. Tidd’s Practice, T. ler p. 288. L'In- 
timé a prétendu, en Cour Inférieure, que Ja jurisprudence an- 
glaise pas plus que celle que nous tenons de l'ancien droit 
rancais ne pouvaient avoir d'influence sur la question, vu 
que notre statut ne laisse aucune place à l'indulgence prati- 
quée en France et en Angleterre. Il a déjà été démontré qu'en 
France la rigueur des textes de lois ou des conventions n'était 
jamais un obstacle à l'exercice de cette indulgence, par les 
tribunaux. Il en est de même en Angleterre, dans la question 
qui nous occupe. Schroder, p. 66 : “We have seen the condi- 
tion of the bail bond to be that the Defendant appear at the 
time and place mentioned in the writ, which if he do not, by 
putting in, and perfecting special bail to the action, the bond 
becomes forfeited, and the sheriff obtains a right of action for 
the whole debt secured by the bond, to the full extent of the 
penalty and costs.” | 
BETHUNE, Q. C., for Respondent: No satisfactory evidence 
was adduced to prove any fraudulent action by Respondent, 
in connection with the warrant of the 22nd of May lest. And, 
had there been, the fact that the warrant issued at Respon- 
dent’s instance, was returned into court on the 9th of June, 
1865 (nearly two months before the Respondent, formally 
notified the Appellants to surrender the body of Lynch), 
establishes that the Respondent's conduct, in connection with 
the execution of that warrant, could have had no effect to 
prevent the surrender demanded by the notice served on the 
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Appellants on the 29th July, and 2nd August, 1865. The pre- 
tension that there was no mise en demeure is completely 
answered by Appellants’ written adinission, that they were 
served with the order of 29th of July, 1865, and the notice to 
surrender written at the foot thereof, and by the Appellants’ 
own exhibit, No. 3, which states in the body thereof, that 
“on the twenty-ninth duy of July last” (1865), Appellants, 
were duly notified as the bail or securities of “ Defendant, 
“ Lynch, to surrender, or cuuse to be surrendered forthwith, 
“the body of Lynch, for the purpose und according to the 
“ requirements of the said j wdigment ” (stated in the preced- 
ing paragraph to be the judgment or order of the 19th April, 
1865, ordering Lynch to be imprisoned for six months). As to 
the argument, that the order for the imprisonment of Lynch 
was not an order to surrender himself, within the meaning of 
the bail bond, Respondent answers that the bail bond was 

iven in terms of the 11th section of the Act, chap. 87 of the 
Consolidated Statutes of Lower Canada, and that the 12th 
section of the Act explains under what circumstances such an 
“order to surrender himself” can issue, and the character or 
nature of the order. The character or nature of such “order” 
is thus stated in the 2nd sub-section of said 12th section: 
“then the Court, or any Judge thereof * * shall order the 
Defendant to he imprisoned in the common gaol * * * ;” pre- 
cisely the kind of order given in the present instance. By 
the 3rd sub-section of section 12, it is then enacted,—“ and if 
“the Defendant, so ordered to be imprisoned, does not sur- 
“ render himself and is not surrendered for that purpose * * 
“ then the parties who have become security that the Defen- 
“ dant would so surrender himself, shall forthwith be liable to 
“pay to the said Plaintiffs the debt, interest and costs, in 
“relation to which such security was given, and all subse- 
“ quent costs.” Then, by said paper, it is distinctly alleged 
that the service of the order of imprisonment on them was a 
notification to the bail to “surrender, or cause to be surren- 
“ dered forthwith the body of Lynch, for the purpose and ac- 
“ cording to the requirements of the said judgment” (the 
order of imprisonment). Then, as to the argument, that the 
undertaking in the bail bond to pay the debt, &c., in default 
of non-surrender within the month, was a “ clause commin- 
atovre,’ from the effects of which Appellants could relieve 
themselves at any time, by delivering the body of the debtor. 
Even on the supposition that the undertaking to pay the 
debt, &c., is a penal stipulation, Respondent submits that the 
jurisprudence of our Courts sanctions the literal enforcement 
of such a stipulation (vide Richard, Appellant, and Fabrique 
de Québec, Respondent, 4 R. J. R. Q., p. 260, et 5 R. J. KR. Q, 
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p. 369), and that our code has consecrated the doctrine that 
a penal stipulation can be enforced, and that on the simple 
default of the party to carry out the main obligation. Vide 
Art. 1131 and 1137. But it is further submitted that an un- 
dertaking like the present, which is based on statutory — 
enactments, can in no sense be regarded as comminatory. In 
this connection the attention of the Court is drawn to the 
Fact, that the costs of suit are not even tendered with, Appel- 
lants’ plea, but an imaginary compensation thereof is simply 
claimed. As to the last point urged by Appellauts, that 
according to English practice the subsequent surrender was 
sufficient to relieve Defendants from the liabiliy already 
incurred to pay Plaintiff's debt, the answer is quite simple. 
In the first place, no such bond as the one in question here is 
known to English practice. It is a bond purely of Lower 
Canadian creation, and in no respect like a special bail bond, 
such as Defendants seek to liken it to. The very statute 
creating this peculiar form of undertaking providing ex- 
pressly for the giving of special bail, properly so called, if 
parties choose to prefer that course. In the next place, 
there 1s nothing in any of the citations from the English 
practice books in any degree analogous to the state of facts 
and circumstances disclosed in the present case. Besides, the 
very authorities cited in no way assert that if the bail 
neglected to render within the eight days after the return of 
the action on the bail bond (a provision specially sanctioned 
by the practice of the English Courts), that the bail would 
be allowed to free themselves from liability to pay Plaintiff’s 
debt by a tender made after the expiration of the eight days. 
The reason of this English rule, moreover, is aoubtless to be 
traced to the fact, that the action against the bail, under an 
English special bail bond, is the only putting of the bail an 
mord provided by English practice. Here, however, the bail 
are put en demeure by the service of the order of the Court, 
which is a distinct intimation that if they fail to obey it, not 
within eight days as in England, but within one month, 
they will have to pay the Plaintiff’s debt, the bond and the 
statute under which it is given being express in their pro- 
visions to that effect. 

BADGLEY, J.: The Appellants argued that the surrender of 
Lynch discharged them from liability for his judgment debt, 
from the comminatory character of the statutory provision in 
that respect. But all the requirements and provisions of the 
statute already referred to are exceptional against the creditor 
and beneticial for the debtor, whilst, at the same time, they 
are positive and absolute, and do not come within any dis- 
pensing or discretionary power of Courts of Justice. So the 
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limit of 30 days is absolute for the making of the order, and 
the judge has no power to refuse the order for the debtor's 
imprisonment if he fail to comply with the duty required of 
him ; the only discretion of the judge is as to the time of the 
duration of the punishment, but not in its infliction. So, in 
like manner, his failure to surrender himself, or the failure 
of the sureties to surrender him for the purpose of punish- 
ment under the order, different altogether from his mere 
detentfon for a civil debt, forthwith attaches the liability 
upon the sureties to puy his judgment debt, &c. The terms 
of the law are precise and plain, and admit of no qualification. 
The requirements of the law would become nugatory if a debtor 
at large under the bond above stated, could in detiance of the 
law refrain from surrendering himself and his sureties aid 
him by this neglect to compel his obedience to the order for 
just such time as might suit his and their purpose respecting 
him and his estate. A month is given by the statute to the 
sureties and no more, if tive days made his misconduct com- 
minatory why not five months or five years, in fact commina- 
tion does not helong to this class of cases. The imprisonment 
was for criminal punishment, not for mere civil detention. 
The liability of the sureties attached forthwith upon the ex- 
piry of one month from the service of the order, and the onl 
relief from that liability is the payment of the debt, whi 
no Court of justice can interfere with, the statute having 
made it a debt absolute in favor of the creditor, Respondent 
in this case. The judgment of the Superior Court is therefore 
confirmed. (12 J, p. 1.) 

DoUTRE and DOUTRE, for Appellants. 

STRACHAN BETHUNE, Q. C., for Respondent. 


DISTRIBUTION OF MONEYS ATTACHED. 
SUPERIOR COURT, Montreal, 31st October, 1865. 
Coram BADGLEY, J. 


MACFARLANE et al. vs. BELL, and DouGaALz et al. T. S. and 
BURNS, Tiers Opposant. 


Held: 10. That an official assignee, under the Insolvent Act of 1864, 
has a right to claim and be paid as a tiers Opposant, a sum of money 
deposited in the hand of the prothonotary by a liers-saisi, after judgment, 
in a case of saisie arrét avant jugement. 

20. That the Plaintiffs in such a case have a lien for their costs of at- 
tachment up to the time of the publication of the attachment under 
which the official assignee was appointed, the right to be paid which 
will be reserved to the Plaintiffs in the judgment awarding the moneys 
to the official assignee. 
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This was a petition, in the nature of a tierce-opposition, in 
a case commenced by saiste-urrét, en main tierce, fyled by 
an official assignee, under the Insolvent Act of 1864, claiming 
to be paid a sum of $149.84, which had been deposited in the 
hands of the prothonotary, after the judgment maintaining 
the sarsie-arret. The attachment under which the assignee 
was appointed issued on the 6th of February, 1865, and was 
first published in the Cunadu Gazette on the 11th of February 
1865, and the attachment in the present case was issued on the 
8th of February, 1865. The petition was not contested, but, 
at the final hearing, Cross, Q. C., for Plaintiffs argued, that 
they were entitled to be paid their full costs in the cause by 
privilege, and that the order, for the payment of the moneys 
to the assignee, should be subject to such costs. 

BETHUNE, Q. C., for the tiers Opposant, replied that the 
effect of the appointment of the assignee was to vest the 
money attached in this cause in him, as of the date of the at- 
tachment under which he was appointed ; that the effect of 
the publication in the Cunada Gazette was to limit Paintiff’s 
claim to costs to those accrued up to that time; and that, 
under any circumstances, the monies deposited must be paid 
to the assignee, in order that he might distribute them ac- 
cording to law. 

PER CuriaM: There can be no doubt, that the prayer of 
the petition must be granted, but, as Plaintiffs are entitled 
to rank by privilege in the insolvent Court for their costs of 
attachment, up to the date of the first publication of the at- 
tachment issued under the Act, I shall reserve the Plaintiff's 
privilege accordingly. Petition granted. (10 J. p. 26.) 

Cross & Lunn, for Plaintiffs. 

STRACHAN BETHUNE, Q. C., for tvers Opposant. 


COMMISSION ROSATOIRE. 
SUPERIOR Court, Montreal, 30th June, 1865. 


Coram Monk, A. J. 


TARRATT et al. vs. BARBER et al. 


Hell: That the mere order for the issuing by the Defendants of a com- 
mission rogutoire, is sufficient to prevent the Plaintiffs from inscribing 
their cause for judgment. although the Plaintiffs formally notify the 
Defendants in writing to ure due diligence, and although an interval of 
fifteen days has elapsed between the date of the order and the day 
named in the inscription for hearing without any attempt being made by 
the Defendants to sue out the commission so allowed to issue. 





412 RAPPORTS JUDICIAIRES REVISES. 


This was a motion to reject the inscription of the cause for 
final hearing, on the ground that the cause was “ not ripe for 
hearing ;” the commission rogatoire allowed to issue in the 
case not having been executed and returned, and no sufficient 
time having elapsed for such execution and return. 

BETHUNE, Q. U., showing cause, drew the attention of the 
Court to the fact, that the order for the commission had been 
granted on the 5th instant; that on the 8th instant, Plaintiffs 
formally notified Defendants in writing to use due diligence 
in issuing the writ, and that, in default of their so doing, 
Plaintiffs would inscribe the cause for final hearing on the 
merits ; that nothing having been done towards issuing the 
commission, the cause was inscribed on the 16th for hearing 
on the 21st, and that, even up to the very moment fixed for 
the final hearing no steps whatever had been adopted by De- 
fendants to avail themselves of the benefit of the order. And 
he further called the attentio 1 of the Court to the fact, that 
the granting of the motion would have the effect of giving 
Defendant the benetit of the delay which must naturally ac- 
crue, by means of the long vacation, until September term, 
without any legal assurance that the commission would ever 
issue at all. 

ROBERTSON, WILLIAM, contended, on behalf of Defendants, 
that as the commission rogutoire could not possibly have 
been returned from England by the 21st instant, the fact of 
no step having been taken towards issuing it was not of itself 
sufficient to entitle the Plaintiffs to proceed, as if no order had 
been granted. He moreover assured the Court, that he 
seriously intended to tuke out and would take out the com- 
mission and prosecute it with effect, and that the failure to 
do so so far was solely attributable to his having been pre- 
vented, by professional occupation, from attending to the 
matter. 

PER CURIAM : Under the circumstances, and in view of the 
personal assurance of Defendant's counsel that the commis- 
sion is seriously intended to be executed, the motion to dis- 
charge the inscription for hearing on the merits is granted, 
and the inscription is accordingly discharged. (10 J. p. 27.) 

STRACHAN BETHUNE, Q. C., for Plaintiffs. 

A. & W. ROBERTSON, for Defendants. 


—_— <--——_ __ 
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SIGNIFICATION OF DECLARATION ON SAISIE-GAGERIE. 
CourT OF QUEEN’S BENCH, Montreal, 9th June, 1866. 


Coram Duvat, CH. J., AYLWIN, J., MEREDITH, J., DRUMMOND, 
J., MONDELET, A. J. 


ABRAHAM BRAHADI, Plaintiff in the Court below, Appellant, 
and EUGENE BERGERON, et al., Defendants in the Court 
below, Respondents. 


Held: \st. That under 57 Sec. of 83 ch. of C. S.L. C, in cases of Saisie- 
Gagerie in Circuit Court,the declaration need not be served by a bailiff, 
but may be /efé at the Prothonotary’s office. 

2nd. That the service of the declaration is sufficient, although an in- 
terval of five days do not remain between the service of the declara- 
tion and the return of the writ. (1) 


This was an appeal from a judgment rendered by the 
Circuit Court, at Montreal, on the 30th day of September, 
1865, by Mr. Justice Badgley, whereby the action of Appellant, 
was dismissed with costs, upon an exception à la forme, fyled 
by Respondents. The action of Plaintiff was for rent, and the 
process a writ of saisie gagerie. The exception à lu forme set 
forth: That, by law, five clear days should have been allowed 
between the service of the declaration and the return of the 
action, whereas, in reality, the declaration have never been 
served on Defendants, but irregularly deposited in the office 
of the clerk of the Court, for Defendants, on the fourth day 
of May instant, to wit: only three clear days before the return 
of the action. The writ of suisie gagerve issued and was exe- 
cuted, as appears by the procès verbal of seizure and return 
of the bailiff annexed to the writ, on the 2nd May, 1865, and 
was made returnable on the 8th May, 1865; and the declara- 
tion which was to be served, was in due course left at the 
Prothonotary's office, as provided by law, that is to say, a 
copy was left for each of the Defendants at the office of the 
clerk of the said Circuit Court, on the 5th May, 1865. The 
Plaintiff established the service of the declaration, by a duly 
certified extract from the record of the Court, fyled at the 
examination of Charles Bonacina, a clerk in the office of the 
Prothonotary, or clerk of the Circuit Court, in the following 
words: “1865 May 4. 3 copies of the declaration deposited 
“this day for the Defendants.” And, by the deposition of 
Charles Bonacina, who testitied that, “on the fourth day of 
“ May, 1865, three copies of the declaration of Plaintiff were 
“ brought to the office of the clerk of the Circuit Court, and 
“ left with him during office hours, on that day, that is to say, 


(1) V. art. 804 et 874 C. P. C. 
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“ between the hours of nine in the morning and four in the 
“ afternoon, for Defendants respectively. That they were im- 
“ mediately paraphed by one of the prothonotary, or clerk, of 
“ the Circuit Court, and the fact of them being so deposited 
“ for Defendants was entered by him in the plumitif of the 
“ Court, in the manner and in words mentioned in the certi- 
“ ficate. That the said copies were afterwards called for by 
“ the Defendant's attorney, or some one on his behalf, and to 
“ him delivered when so called for.” The Defendants adduced 
no evidence respecting the service of the declaration, but 
offered verbal testimony respecting the service of the procès- 
verbal of seizure of a negative and desultory character, con- 
sisting of the deposition of three of their minor children, 
daughters, of Bergeron and Labadie, and a man of the name 
of Dupont, which not being admissible‘to destroy the procés- 
verbal and return of the Bailiff Defendants having neither 
inscribed en faux, nor by their said exception à la forme 
denied any of the facts certified by the bailiff in his procés- 
verbal and return, Plaintiff deemed it necessary to attempt to 
rebut. The sole ground alleged by the honorable Judge, in 
rendering the judgment of the Court, for dismissing Plaintiff's 
action, was, that, according to his interpretation of the law, it 
was not sufficient that the writ of saisie-gagerte had been 
executed and served on Defendants five days before the day 
fixed for its return, but that the service of the declaration 
should have been likewise made at least five clear days before 
the return of the writ, notwithstanding the provisions of the 
57 sec. of the 83 ch. of the C. S. of L. & The Appellant sub- 
mitted that there was nothing in the law to justify such an 
interpretation ; on the contrary, that the 57 sec. of the 83 ch. 
of C. S. of Lower Canada, p. 721 (English edition), provided 
that “in all cases where the Plaintiff has obtained a writ of 
capias ad respondendum, saisie-gagerie, &c., service of the 
declaration specifying the cause of action on which such writ 
has been issued, might be made on the Defendant either per- 
sonally or by being left at the office of the Prothonotary or 
clerk of the Court, into which or at the pluce where such writ 
is returnable at any time within three days next after the 
service of such writ, if the same have issued in term, or 
within eight day: next after such service, if the writ has 
issued in vacation, etc.” That the only other sections of the 
ch. 83 of the C. S. of L. C., relating to the service of the writ 
of summons and declaration, were the 8th section, requirin 
in the Superior Court that any writ of Summons be serv 
at least ten days before the day fixed for the return; the 44 
section, which applies to both Superior and Circuit Courts, 
but contains the exception as to service of declaration, in 
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cases such as provided by the 57 section; and the 170 sec- 
tion and its sub-sections 2 and 3, which apply solely to the 
Circuit Court, requiring the declaration in ordinary cases to 
be annexed ; or the cause of action to be mentioned in the 
writ; and that the writ of summons be served five days 
before the return. The Respondent, on the other hand, con- 
tended that the copy of the declaration in cases under 57 
sec. of the 83 ch. of the C.S. of L. C., although left at the 
Prothonotary’s office, must be served, “ signifié,” by a bailiff; 
that there was nothing in the 57 section dispensing with the 
“ signification ” of the declaration, nor was there anything in 
that section suspensive of the obligation of the plaintitf to 
give the defendants the five full days of delay required by 
the 170 section in respect of the service of the declaration ; 
that in the absence of a formal provision abolishing the 
requirements of the 170 section, as to the interval of five 
days, the 57 section must be interpreted as merely exempting 
the Plaintiff from serving the declaration with the writ, 
granting a “nouveau délai,” for the service of the declaration, 
but not abolishing “l'ancien délai,” required by the 170 sec- 
tion ; that if the interpretation put upon the 57 section by 
the Appellant be accepted, the Plaintiff, who has in vacation 
eight days after the service of the writ to serve his decla- 
ration, might serve the writ on the first day of the month, 
making it returnable on the seventh, and serve his decla- 
ration only on the ninth, and thus compel the Defendant to 
appear before the service of the declaration—a doctrine sub- 
versive of all justice and adverse to the maxim that the 
action must be “libellée” ut sciat reus utrum cedere vel con- 
tradicere debeat—(Serpillon, tit. 1, s. 3.) The respondent 
cited the cases of Godfrey v. Kitchener, No. 1536, in Circuit 
Court, adjudged by Judge Smith, the 17th Nov., 1860, and 
Ward v. Cousine, by Judge Monk, 30th June, 1864, reported 
supra, p. 378, and 13 R. J. R.Q, p. 506, in support of his pre- 
tensions. In reply, Appellant urged that the 57 section con- 
tained the law governing the case that it granted the delay, 
and that there was nothing in any other section requiring an 
interval of five days between. the service of the declaration 
and the return of the writ. That if a case such as that sup- 
posed by Respondents, requiring Defendant to appear befure 
service of the declaration, that the Court had power to grant 
him delay to plead. That as to the decisions of Judges Smith 
and Monk cited, they were inapplicable. That, besides, Judge 
Monk had, on the same day Jude Badgley, dismissed this 
action on the exception, maintained the sufficiency of a similar 
service the declaration in the case Raphael v. McDonald, 
reported supra, pp. 376 and 377. 
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Per CurtaM: DuvaL, C. J. The Court below mistook the 
section of the statute applicable to this case. The judgment 
of the Court below, dismissing plaintiff's action on the excep- 
tion à la forme, must therefore be reversed. 

The judgment of the Court of Appeals was as follows: 
“Seeing that the grounds of demurrer assigned in the pe- 
remptory exception à la forme, fyled by defendants in the 
Court below, are insufficient in law, &c., and that in the judg- 
ment pronounced by the Circuit Court, at Montreal, on the 
30th Sept., 1865, maintaining the said exception, there is 
error, this Court doth reverse, annul, and set aside the said 
judgment, and doth overrule the peremptory exception à la 
forme fyled by defendants in the Court below (10 J, p. 18, 
et p. 117.) 

Day and Day, for appellants. 

T. and C. C. DELORIMIER, for respondents. 


PRESCRIPTION OF A PROMISSORY NOTE. 
COURT OF QUEEN’S BENCH, MONTREAL, 7th December, 1865. 
‘In Appeal from the Superior Court, District of Montreal. 


Corum Dvuvat, C. J., AYLWIN, J. MEREDITH, J., DRUM- 
MOND, J., AND MONDELET, A. J. 


Horatio M. Bowker, Defendant in Court below, Appellant : 
and Horatio N. FENN, Plaintiff in Court below, res- 
pondent. 


Heli: That the prescription of five years, under the Promi<sory 
Note Act, ch. 64, of the Cons. Stat. of L. C., is -o absolute that no ack- 
nowledgment of indebtedness or partial payment will take the case out 
ofthe statute and, if no suit or action be actually brought on a note 
within five years after its maturity, it will be held to be absolutely 
paid and discharged. (1) 


This was an appeal from a judgment rendered by the Su- 
perior Court, at Montreal, (Monk, Asst. J., presiding), on the 
31st day of December, 1863, condemning appellant to pay, 
the sum of $391.66, the balance of a promissory note made 
by appellant, dated at Rochester, in the State of New York, 
nnd payable to the order of respondent. The appellant 
pleaded the prescription of tive years under the statute, ch. 
G4 of the Cou. Statutes of L. C.: and respondent replied, 
that the operation of the statute had been interrupted, by 
acknowledgments and promises to pay in writing, and by a 


(1) V. art. 2260 et 2267, C. C. 
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part payment on the note within the five years. In the judg- 
ment of the Superior Court, appellant was condemned to pay 
the amount demanded. 

ROBERTSON, Q. C.: Under our statute, the lapse of five 
years is an absolute bar to an action on a promissory note, 
the proviso under the 24 George IIT, cap. 2: “ that every deb- 
tor.... shall, if required, make oath that such promissory 
note is bond fide discharged and paid,” being no longer in 
foree. The Con. Statute of L. C., chap. 64, sec. 31, enacts that 
“ all notes made after the said day (1st August, 1849,) shall 
be held to be absolutely paid and discharged if no suit or 
action has been brought within five years, &.;” and this is 
the only statute now regulating the prescription of notes in 
Lower Canada. The statute of limitations, Consolidated Sta- 
tutes of L. C., chap. 67, follows the english statutes 21 James 
I, chap. 16, and 9 George IV, chap. 14, which statutes by the 
terms, “any contract without specialty,” are applicable in 
England to promissory notes. These english statutes have been 
extended by the Mercantile and Marine Act, 16 and 17 Victo- 
ria, chap. 113 and the Mercantile Law Amendment Act of 
1856, (19 and 20 Vic. cap. 97), but it is contended that our 
Promissory Note Act being introduced subsequently to the 
Limitation Act of the Province, (10 and 11 Victoria, cap. 11), 
laid down a different prescription, and in etfect rendered inap- 
plicable to notes the provisions of the Limitation Act as to 
acknowledgment or promises to pay. It established, it is sub- 
mitted, a complete bar to an action founded upon a note alone, 
and the Defendant could not be called upon to make oath of 
payment when he invoked the prescription. If our statute 
holds notes “ to be absolutely paid and discharged,” it meant 
that they must be taken as discharged for any balance not 
paid. The Defendant is not now obliged to swear the note 
was paid, and it may fairly be held that a payment made by 
a debtor within the five years operates only as payment pro 
tanto, but does not amount to a promise to pay the balance. 
The debtor who pays part of a note, can still rely on the pres- 
cription when he invokes it, as resulting from the express lan- 
guage of the law, Proof of a partial payment simply esta- 
blishes such payment, but ought not to be held to be “ a new 
or continuing contract,” as set forth in the language of the sta- 
tute of limitations. The effect of the judgment appealed from is 
to add to the statute which enacts that ull notes “ shal] be held 
to be ubsolutely paid and discharged, if no suit has been brought 
thereon within five years,” the words “ provided that an 
acknowledgment (in writing) or part payment of any note 
within the five years limited for presentation or previous to 
the institution of the suit, shall take such note out of the 
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effect of this statute.” No such language is to be found in our 
Promissory Note Act, which differs also essentially from the 
old french law and from the Code. The ordinance of 1763 
says : “ Les lettres ou billets de change seront reputés acquit- 
tés après cinq ans.... néanmoins les prétendus debiteurs sont 
tenus d'affirmer, s'ils en sont requis, qu'ils ne sont plus rece- 
vables.” The 186 article of the code de commerce says: 
“ Toutes actions relatives aux lettres de change se prescrivent 
“ par cinq ans sil n'y a pas condamnation, ou si fa dette n'a 
“ été reconnue pur acte séparé. Néanmoins les prétendus débi- 
“ teurs sont tenus, d'affirmer, &c.” This prescription being 
founded on a presumption of payment, (Pothier, Change, No. 
203; 1 Pardessus, p. 483) the oath of payment might be 
required. It is submitted that, under our statute, the oath 
cannot be legally required, much less can interrogatories sur 
farts et articles or un examination of a Defendant as witness, 
to establish a partial payment within the five years, and 
thereby to interrupt prescription. Pardessus (1 voi. pp. 491-2) 
shews the distinction between the interruption of a prescrip- 
tion by an acknowledgment before the prescription was 
acquired, and a renunciation to a prescription after it was 
acquired. See also Troplong, Prescription, No. 76. 2 do., No. 
613. Pardessus lays down a rule which may be held even 
more applicable under our statute as to notes than under the 
code, namely, that where the prescription is subordinated to 
the oath of the debtor, the debt subsists if the oath is not 
taken ; but when it is without condition or de plein droit, 
the debt is extinguished by the simple lapse of time. The 
acknowledgments relied on in the letters from Defendant to 
Plaintiff, do not constitute any interruption of the prescrip- 
tion nor any sufficient acknowledgment to take the case out 
of the english or L. C. Limitation Act, supposing the latter 
Act to be applicable to the case of notes. These letters are in 
all thirteen in number. Seven of thein are dated before the 
dute of the note, going back as far as 4th February, 1850, the 
note being of 15th September, 1856, and have no kind of 
reference to the note. Four of the letters dated subsequently 
to the note, make no acknowledgment of the note, or refe- 
rence to it, so that only two letters can be found having direct 
reference to the note. Letter, Feb., 6, 1857: “ Jf I can only 
sell this land, I have no doubt that in the course of next sum- 
mer I shall get out of your debt. I shall certainly make a 
great effort to send you a remittance next spring.” Letter, 27 
July, 1860, being the letter quoted above, enclosing the cheque 
for $50. “To this (land) I have looked to pay off your 
demand.” He then alludes to having been robbed of $80, 
adding “this money I had put aside for you. The boy had 
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spent it al]. I never got back a farthing; now I am exceed- 
ingly anxious to get out of your debt, but if I am robbed of 
my property in Lima, (the land referred to) I almost despair 
of being able to pay you.” It is submitted that these allusions 
constitute neither an interruption of prescription nor such an 
acknowledgment as under the statute of limitation would 
take the case out of the statute. There is but one letter writ- 
ten after the prescription acquired, that of the 24th Septem- 
ber, 1861, and it does not allude to the note. “ There must be 
an unqualified acknowledgment of the debt from which a pro- 
mise can be inferred.” Chitty on Bills, p. 611.“ There must be 
proof in writing of a promise conformable to the declaration, 
an acknowledgment from which the court can infer a promise 
to pay.” Evans vs. Simon, 9 Exch., 285. According to the eng- 
lish doctrine the promise or acknowledgment should have been 
set up in the declaration, in order that the replication should 
support the declaration. “ The constant replication ever since 
the statute to let in evidence of an acknowledgment is that the 
cause of action accrued, or that Defendant made the promise iu 
the declaration mentioned within the six years, and the only 
principle upon which it can be held to be an answer to the sta- 
tute is, that an acknowledgment 18 evidence of a new promise, 
and as such constitutes a new cuuse of action, and supports 
and establishes the promise which the declaration states. Upon 
this principle, whenever the acknowledgment supports any of 
the promises in the declaratiou Plaintiff succeeds; where it 
does not support them, though it may shew clearly that the 
debt never has been paid, but is still a subsisting debt, the 
Plaintiff fails.” Tanner vs. Smart, 6 B. and C., p. 606. It was 
formerly held that the acknowledgment might be after action 
brought; but, as the acknowledgment is now considered as the 
ground of uction und the subject of the declaration, the promise, 
acknowledgment, or payment must clearly be before action 
brought. Byles, on Bills, p. 402, Am. Ed. 1853, and cases cited 
there. An acknowledgment bars the statute and amounts to a 
new promise, and therefore if made after action brought is no 
bar. In this case, Lord Denman held with Lord Tenterden, in 
Tanner vs. Smart, that the statute of limitation takes effect, 
not on a presumption that the debt was discharged, but on a 
new and distinct promise. “If there be two undisputed but 
entirely separate debts a part payment within six years not 
specifically appropriated will not, as it seems, bar the statute 
as to either.” 2 Taylor, Ev., Sect. 997. Tindal, C. J., in Mill 
vs. Fawkes, 7 Scott 452: “ When we find in the statute (9 Geo. 
4.,c. 14) that nothing therein contained shall’ alter or lessen 
the effect of any payment, &c., we have a right to suppose in- 
asmuch as the statute has relation to barring the creditor’s 
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remedy * * * that the payment which is to take the case out 
of the statute must be expressly a payment in respect of that 
part of the debt which would, but for this provision, be 
barred by the statute. Inasmuch, therefore, as there is no evi- 
dence to shew that the debtor intended to apply the payment 
in discharge of the earlier items, such payment does not 
exempt those items from the operation of the statute of limi- 
tations.” In England payment of money into Court will not 
take a bill or note out of the statute (of limitations) except as 
to the amount paid. Reed vs. Dickens, 2 N. and M., p. 369. 
Nor will payment of principal into Court revive a claim for 
interest. Collyer vs. Willock, 4 Bing, p. 313. In Hayden vs. 
Williams, (7 Bing, p. 168) Tindal, C. J. held that an acknow- 
ledgment which would have proved the debt, if the action 
had been brought within the six years, would not avail in 
any action brought after the six years, where the acknow- 
ledgment is declared to be the very ground of the action. 
SNOWDON, for Respondent: The chief questions raised by 
this appeal are : does a written acknowledgment or part pay- 
ment interrupt the prescription applicable to promissory notes ? 
and has there been a sufficient acknowledgment or part pay- 
ment in this case? As to the former question there has never 
existed any diversity of opinion in any of our courts in Lower 
Canada since the Jaw has been in force. The courts have 
always decided it in the affirmative. Our statute is based on 
the same grounds as those of England, France and America. 
All these statutes, although expressed in different words, seem 
to presume payment on the part of the debtor, and have for 
their object the necessity of clearing away old debts, which 
often give rise to tedious litigation. Taking this view of our 
law which, it is contended, is consistent with common sense 
and justice, it makes little difference what terms are used by 
the statute. It ix in effect the same thing to say, “that no 
action for a debt shall be maintainable unless commenced 
within a certain period,” and to say “that the debt shall be 
held to be paid if no suit is brought “within a certain period 
after it becomes due.” Now these are the two ways in which 
prescription is applied to promissory notes, by the English 
Statute and the Canadian Statute. In both, the recovery of 
the debt is denied to the creditor, and if either mode of ex- 
pression is to be considered absolute, the terms of the English 
statute could not be more so, as it excludes all right of uction. 
Whereas the words of the Canadian statute “shall be held to 
be absolutely puid and discharged” clearly imply “shall be 
presumed to be paid,” it does not deny the right of action, 
but if an action is brought after the specitied period, the 
presumption will be against the Plaintiff. In the same way a 
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person who has been absent in’ parts unknown for a certain 
number of years, is held to be dead, although he may after- 
wards return and resume his rights. The laws of prescription, 
although they may be found expedient, have always been 
considered opposed to justice and equity, and consequently in 
every country where they have prevailed, their operation has 
been delayed or altogether neutralized by subsequent promises 
or part payments of the debt. This principle has invariably 
been maintained in England, although its existence was not 
recoynized in any statute previous to 9 Geo. IV, chap. 14 On 
reference to Dwurris on Statutes, p. 943, we find this view 
supported, he says: “Sec. 3 of this Act” (21 James I, c. 16) 
“ fixes a limitation of personal actions. In the case of simple 
“ contract debts the doctrine of the courts (having for its ob- 
“ ject to enforce a moral obligation) has been that an acknow- 
‘ ledgment that the debt has not been paid takes the case out 
of the statute.” Also, in Angell on Limitations, p. 210: 
The words of the statute of James I are express, that all 
actions on the case, &c., shall be commenced and sued within 
six years next after the cause of such actions or suits, and 
not after. In every form of action but that of assumpsit, 
the construction of the statute has been in unison with the 
words and policy of the law. Thus where the gist of the 
action is an injury committed, if the right of action is once 
barred it is impossible to revive it by any admission how- 
ever unequivocal and positive; and it may he considered as 
an unvarying rule, in the case of torts, that no acknowledg- 
ment will reserve it from the express language of the statute. 
In the action of assumpsit, however, it is otherwise, and 
“ certain admissions of the debt within six years have been 
“ adjudged to take the case out of the statute: such admis- 
sions being considered as equivalent to new promises made 
“ on the meritorious consideration of the antecedent liability, 
and therefore affording a new and distinct cause of action.” 
The same principle is recognised by our Consolidated Statutes, 
c. 67,8. 2; according to which an acknowledgment or pro- 
mise roust be in writing to take the case out of the statute of 
limitations. The interpretations put on the statute may he 
looked on in another light. If the debtor has frequently, as in 
this case, besought the creditor for delay, pleading poverty 
and giving him promises in writing that he would pay the 
debt, it is plain that such promises are tantamount to an ex- 
press renunciation of an acquired right under the statute. 
This renunciation of a right is clearly within the power of 
any one who has acquired it. As to the question of the suffi- 
ciency of the part payment and acknowledgment in writing, 
there cannot be much dispute in this case, if the principle of 
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interruption is allowed. The Appellant, according to his own 
admissions, owed the amount of the note, and $40. for an open 
account. Before prescription was acquired he remitted 850, 
the receipt of which was immediately acknowledged by 
the Respondent as a payment on account of the note, as 
appears by a letter fyled by the Appellant himself. If such a 
payment alone is not sufficient, it will suffice to refer to the 
words of the letter, accompanying the remittance, to show 
how complete the interruption was. The Appellant says, “I 
“ had an offer for the land of $260; ” and afterwards, “ If I 
“ ean only sell this land, I have no douht that in the course of 
“ next smmer I shall get out of your debt.” In letter marked 
Y, he says: “ He,” (meaning another intending purchaser) 
“ offered me $100 for my right and title of the whole : I told 
“him that I had given you ” (meaning the Respondent) 
“ Power of Attorney to sell it, and to you he must go and 
“ make the bargain, also pay the money to you; I told him 
“how much I was in your debt. To this 1 have looked prin- 
“ cipally to pay off your debt.” In the same letter the Appel- 
lant says : “ Last summer I was robbed of $80 by the boy I 
“kept to answer the door ; he confessed, and was sent to 
“ prison for three months. This money I had put aside for 
“you.” And further on: “ Now I am exceedingly anx:ous to 
“ get out of your debt, but if Iam robbed of that property I 
“ shall almost despair of ever being able to pay you.” The prin- 
ciplesand precedentsfoundin English Authors supply the proper 
test of the sufficiency of such acknowledgments and part pay- 
ment. Angell, on limitations, p. 218, says: It must be an 
“ acknowledgment of the justice of the debt in question so 
“ made as to amount in the eye of the law to an implied pro- 
“ mise.” Chitty, on Bills, p. 614, says: “ It is sufficient if it is 
“an unqualified admission of a still subsisting liability, from 
“ which a promise to pay may be inferred by law.” And Tay- 
lor on Evidence, vol. 2, p. 879. The following acknowledgments 
were held sufficient: Frost vs. Bengough, 8 Moore, p. 180. 
“ Sir: Business calls me on the sudden to Liverpool. Should I 
“ be fortunate in my adventures, you may depend on seeing 
“ me in Bristol in less than three weeks, otherwise I must ar- 
“ range matters with you as circumstances will permit. I shall 
“leave town to-morrow night.” College vs. Horne, 10 Moore, 
“ p. 431 :“T have received yours respecting Pluintiff's demand : 
“16 18 not a just one. I am ready to settle the account when- 
“ever Plaintiff thinks proper to meet on the business. I am 
“ not in his debt £90, nor anything like that sum Shall be 
“ happy to settle the difference by his meeting me.” Dodson 
vs. McKay, 4 N. & M. 327, § 6, “I can never be happy till I 
“have paid you; your account is correct. Would that I were 
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‘ enclosing the amt.” Gardner vs. McMahon, 3 Q. B. 561: “ I 
“ am in your debt and will not avail myself of the statute ; 
“ but we do ot agree as to the amount, and until this 1s as- 
“ certained I can’t move a step towards giving you satisfac- 
“ tion and doing justice to my other creditors.” Wuller vs. 
Lacey, M & Gr. 54 (Tuylor on Evidence, vol. 2, p. 883): “I 
“ send you my account, leaving a blank for balance, and beg 
“ that vou will favour me with balance.” Taylor on Evidence, 
vol, 2, p. 883. Harrison’a Digest, V. 2, p. 1465. As to the effect 
of a part payment. It must appear that payment was made 
on account of a larger sum amounting to an admission of a 
greater sum being due and u promise to pay it. It is not neces- 
sary that the amount remaining due should be ascertained. 
Taylor on Evidence, V 2, p. 884. Angell on limitations, p. 
961. Walker vs. Butler, 25 L. J., Q. B., 377. It is further to be 
remarked that, although Respondent relied on these subse- 
quent promises to take the case out of the statute, neverthe- 
less the action was properly brought without reference to 
them. This principle is laid down in Chilty’s Stututes, vol. 1, 
part 2, p. 703, note 2 : “ Where the debt has been revived by 
“ a general or unqualified promise or acknowledgment within 
“ the six years, it is, in general, sufficient to declare on the 
“ original promise.” Also, In Hurrison’s Digest, vol. 2, p. 1471 : 
“ The Plaintiff may declare on the original promise, although 
“he relies on a subsequent promise to take the case out of the 
“ Statute of Limitations. Leaper vs. Tulton, 16 East, p: 420. 
Upton vs. Else, 12 Moore, 303. In view of the concurrence of 
all authorities and precedents, without an exception in this 
or any other country as to the principles which should govern 
in the interpretation of Statutes of limitation, it is submitted 
that the judgment in the Court below should be confirmed. 
AYLWIN, J., (dissentiens) : I cannot concur in the judgment 
about to be rendered. The action was breught to recover 
$391.66. the balance of a promissory note, and $56.30 on an 
account, making in all $447.96. Judgment was rendered in 
favour of Plaintiff. The first plea set up prescription against 
the note, which bore date 15th Sept., 1856, the action being 
brought 16th July, 1862. The second plea admitted that De- 
fendant had received teeth from Plaintiff to the value of $40, 
being two of the items charged under date September, 1856, 
and sought to be recovered ; but alleged that this sum, and 
certain other charges in the account were overpaid by the 
suin of $50, improperly credited by Plaintiff on the note. 
The plea then alleged thac Plaintiff, as agent of Defendant, 
had agreed to get possession of certain lands in Lima, 
the State of New-York, under a power of attorney, dated 
some eight years previously, but had failed to do so ; 


424 RAPPORTS JUDICIAIRES REVISES 


alleging, also, that damage had accrued to Defendant by 
the Plaintiffs neglect. No evidence was adduced to sup- 
port these allegations. To the first plea Plaintitf fyled 
special answers. Ist. Alleging interruption of prescription 
by acknowledgment to owe and promise verbally and in 
writing to pay, and that “ h: had paid the Plaintiff moneys on 
account thereof, and of the interest accrued thereon.” 2nd. An 
answer setting up that at the date of the note, Defendant was 
indebted to Plaintiff in $348.16 for money lent and advanced, 
goods sold, and interest accrued, and that for such indebted- 
ness he gave the note sued on, which he failed to pay. There 
had been an examination of Defendant on fuits et articles. 
The 62nd question was to this effect: Is it not true that you 
have within the period of five years immediately preceding 
the institution of this action, given Plaintiff to understand, in 
some way or another, that you would pay him the amount 
due him on the said promissory note ? The Defendant's answer 
was: I have written what was in the letter sent by me. I 
have not made any acknowledgment or promise to pay the 
note since it was acknowledged, or before, as a particular 
debt or note. This answer, taken with other answers of De- 
fendant, is to my mind perfectly sufficient to establish an 
acknowledgment of the debt. It was argued, and it would be 
decided by the majority of the court, that the prescription was 
a perfect bar to the action ; but, in my opinion, the acknow- 
ledgment takes the case out of the statute. I would now refer 
to the case of Russell and Fisher, (1) and to Pothier, Traité 
des Obligations, No. 846. 


(1) Le statut Impérial de 1623, 21 Jacques 1, ch. 16, 8. 3, intitulé - ‘‘ Acte 
pour limiter lea actions, et pour prérenir les poursuites cn loi,” contenait la 
disposition suivante : ‘‘ Toutes les demandes à fin de compte, ainsi que celles 
in factum (upon the case) autres que sur des comptes relativement au com- 
merce et au trafic entre marchand et marchand, leurs facteurs ou employés, et 
toutes actions de dettes fondées sur un prêt ou contrat sans un acte ou écrit 
scelié, (without xpecialty) seront commencées et poursuivies dans les six années 
qui suivrout la cause de telles demandes ou poursuites et non après.” Par la s. 
10 du ch. 2 des ordonnances du Lieutenant-Gouverneur et du Conseil Legis- 
latif de la Province de 1785, 25 Geo. 3, il fut décreté que: ‘‘ Dans la preuve 
de tous faits concernant les affaires de commerce, on aura recours dans 
toutes les cours de juridiction civile en cette province, aux formes admises, 
quant aux témoignages, par les lois anglaises.” Ila été jugé que les dispositions 
ci-dessus du statut impérial n’ont pus été introduites dans cette province par 
cette disposition de l'ordonnance de 1785. (Butler vs. Macdoncall, Cour d'Ap- 
Pel, 17 novembre, 1835, Retp J. en C., Smrrn, J. et De LERY, Srewakt, 

ENEY et Cocuran. 2 R. J. R.Q. p. 152; Fisher vs. Russell, C. S. Montréal, 
confirmé en Cour du B. de la R. en appel le 11 mars 1854 par la division égale 
des juges ROLLAND, PANET, AYLWIN et MEREDITH, 4 D. Fr. B. C. p. 237. 

La s. I du ch. 11 des Statuts du Canada de 1847, 10 et 11 V., contenait la 
disposition suivante : “* Attendu que par un acte passé en Angleterre dans la 
vingt-et-unième année du règne du Roi Jacques Premier, et intitulé : Acte 
Pour limiter les actiona, et pour prérenir les pourasuites en loi, il a été entr'antre 
choses statué, que toutes les demandes à fin de compte ainsi que celles in fac. 
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DRUMMOND, J.: I assent to the judgment which is about to 
be pronounced by the majority of the court with some regret, 
but I feel myself bound to obey the plain language and mean- 
ing of the statute and not to substitute my own ideas of what 
I might consider equitable or just under the circumstances. I 
am of opinion that the Appellant admitted his indebtedness 
to the Respondent, but still the note, under the law, must be 
held to be absolutely paid and discharged. 

MONDELET, J.: The question is one of interruption of pres- 
cription, against a note, for the recovery of the balance, on 
which an action has been brought, after a lapse of five years 
since the date the suid note became due and payable. The sta- 
tute L. C., ch. 64. see. 31, has by Defendant been pleaded, and 
relied upon as a bar, an absolute bar, to the action. Plaintiff 
has maintained, that within the five years, Defendant has 
made acknowledgment of indebtedness, and promised to pay 
the bulance due on the note. Znterrogatories sur faits et 
articles have been submitted to Defendant, and by him answ- 
ered. Znterrogatories sur faits et articles were submitted to 
Plaintiff, who is of Rochester, in the State of New-York. 
Those interrogatories were served in the prothonotary’s office, 
under sec. 64, c. 83, L. C. Con. Statutes. They were set aside 
by the court. Two questions arise: Ist. Is the statute c. 64, s. 
31, an absolute bar to the action, and is the note to be held 
absolutely paid and discharged, no suit having.been brought 
within five years next after the day on which such bill became 
due and payable? 2nd. The statute L. C. Con. c. 83, sec. 64, 
being clear and precise, could the court below legally set aside 
the interrogatories sur faits et articles which were served at 
the prothonotary’s office ? It may also be added, that a ques- 


tum (upon the case,) autres que sur des comptes relativement au commerce et 
au trafic entre marchand et marchand, leurs facteurs ou employés, et toutes 
actions de dettes fondées sur nn prêt ou contrat sans nn acte ou écrit scellé, 
(without specialty) seraient commencées et poursuivies dans les six années qui 
suivraient la cause de telles demandes ou poursuites, et non après ; et attendu 

ue sous la loi du Bas-Canuda par laquelle il est pourvu que dans la preuve 
des faits concernant les affaires de commerce on aura recours dans toutes cours 
de jurisdiction civile aux règles d’évidence des lois d'Angleterre, des doutes 
se sont élevés si cequi est statué ci-dessus est applicable au Bas-Canada comme 
règle d’évidence, et si c’est applicable au Bas-Canada, quelle reconnaissance 
ou promesse dans les dits six ans suffit pour mettre hors de l'opération de telle 
disposition ci-dessus citée, tout cas qui autrement serait sous l’opération 
d’icelle ; pour faire disparaitre ces doutes : il est par ces présentes statué que 
nulle demande à fin de compte, ou in factum (upon the case), ni aucune action 
fondée sur un acte consenti pour prêt, ni aucune action fondée sur un contrat 
sans un acte ou écrit scellé, (irithout specialty), ne sera maintenue en matière 
de commerce, à n:oins que telle action n’ait été commencée dans les six années 
qui suivront la cause de telle action, nunobstant toute loi, usage ou coutume 
à ce contraire.’ Ila été jugé que cette disposition n’est pus déclaratoire et qu’- 
elle ne s'applique pas aux actes antérieurs à sa passation. (Fixher vs. Russel 
ci-dessus citée.) 
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tion as to whether there is in fact legal evidence of interrup- 
tion of the prescription of five years of the note in question, 
is to be determined. Answer to the first question. I am very 
much inclined to say that our statute is as stringent as the 
ordinance of 1510 relative to rentes constituées with reference 
to actio: s brought for five years’ arrears. Actions were to be 
dismissed if brought; no oath was required ; it was an abso- 
lute bar and so held. With regard to the ordinance of 1629 
for loyers it was different, and correctly held to be so; there 
was no such imperative enactment as in that of 1510. It was 
une fin de non recevoir, Defendant pleading prescriptions 
had to swear. The same view was taken of the articles 125, 
126 and 127, of the Coutume de Paris. All these prescriptions 
were based upon the presumption of payment, and acted upon 
accordingly. Our own statute of 1793, relative to promissory 
notes, was the only one which limited the obligations of De- 
fendant to swear he had paid, to the case of his being called 
upon to swear he had paid, and that he bond fide believed the 
note had been paid. I therefore would say that in the present 
case, the L C. S. ch. 64, sec. 31, has, with respect to promis- 
sory note, the same effect as the old ordinance of 1510 with 
respect to rentes constituées, and does not admit of a plea, nor 
of evidence of interruption de preacription. I would go fur- 
ther and hold that, strictly speaking, this is not a question of 
' prescription nor of interruption of prescription, but merely 
one of a total extinction of an indebtedness in the eye of the 
law. The note is to be so held to be absolutely paid and dis- 
charged. I am of opinion that the Court below ought not to 
have set aside the interrogatories on faits et articles. The law 
may be inconvenient and hard in its execution, but there it 
is, und the judge should have obeyed it. Sec. 64 of ch. 83 is 
imperative. I have great doubts as to whether, from the evi- 
dence, any court would be justified in saying and deciding 
that the acknowledgments to pay apply firstly, to the note, 
and whatever balance might at the time be due thereupon. 
The $50 paid cover the $40 for teeth sold to Defendant 
Whether or not matters little to me, considering the view this 
court takes, as the law is as above explained. I therefore come 
to the conclusion, that the judgment appealed from should be 
reversed, and that the action should by the judgment of this 
court be dismissed, and Respondent should, of course, be con- 
demned to costs in both courts. 

MEREDITH, J. : This case is one of great importance ; for the 
question which it presents must be of frequent occurrence and 
may effect interests of great magnitude ; and I do not hesitate 
to say it, at first, presented considerable difficulty to my mind. 
That difficulty I am now inclined to attribute, not so much to 
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the terms of the statute in question, as to the attempt which I 
(in common I believe with many others) have made to inter- 
pret its provisions, if not in accordance with the judgments 
under the English Statute of limitations, at least by the light 
of those judgments. But, after giving the subject due consi- 
deration, I think that the decisions, under the English Statute, 
tend rather to embarrass than to aid us in determining the 
course to be pursued under our Jaw. In this, however, there 
is nothing surprising ; because, although the two laws are on 
the same subject and, to some extent, have the same object in 
view, yet they are worded so very differently, as to lead to 
the belief that the framers of our law, being aware of the 
conflicting decisions under the English statute, and of the 
way in which the provisions of that law were neutralised by 
judicial interpretation, had determined not to take it as their 
model, lest the Canadian copy might share the fate of the 
English original. We also know that the earlicr decisions un- 
der the English statute are now generally disapproved of, and, 
therefore, cannot be considered as a safe guide to the meanin 

even of the English‘statute. Lord Eldon, in Baule vs. Sibbald, 
declared that the statute of limitations had been construed 
with a view to defeat, not to promote, its object, and that the 
established constructions was against its true principle. (1) 
Chief Justice GiB8s,in Hallings vs. Shaw, said that if the 
Courts could retrace their steps and see all the consequences 
that have resulted, they would have seen it better to adhere 
to the precise words of the statute than to attempt to relieve 
in particular cases. (2) And it was with reference to this 
statute, that Sir William Evans in his general view of the 
statutes of limitation, has said, that the Courts of Justice 
have as much authority now (when he wrote) to restore the 
law, as they had before to subvert it. (3) If the provisions of 
our statute were similar to the English statute of limitations, 
which they are not, the foregoing authorities are sufficient to 
establish that even in that case we could not derive much ad- 
vantage from a reference to the earlier English decisions on 
this subject ; and, as to those of recent date, they are govern- 
ed by the provisions of the 9th George IV. c. 14, which have 
not been embodied in our statute, ch. 64, C. S. L C., pleaded 
in this cause. Assuming, then, that we are to interrupt our 
own statute. irrespective of the English decisions already re- 
ferred to, and bearing in mind its terms, which are in effect, 


(1) 5 Vesey, 185, cited in Angell, on limitations, page 223. 
(2) 7 Taunton 608, cited at same page in Angell. 
(3) 3 Evans, statutes, page 236. Note 1. 
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that any promissory note made after the Ist August, 1849, 
“shall be held to be absolutely paid and discharged, if no 
“suit or action be brought thereon within five years next 
“after the day on which such note became due and payable,” 
it seems to me that under the provisions of this law, proof of 
the actual payment of part of the note sued on, within five 
years from the time the note became due, ought not to be 
considered as rebutting the presumption created by the statute, 
or as militating in any way against the Defendant. On the 
contrary, the etfect of such evidence, as regards the part of 
the note paid, is to add positive proof to the statutory pre- 
sumption, and, as regards the remainder of the note, the pre- 
sumption appears to me to be gr-atly the same as if no proof 
had been made. In like :nanner an acknowledgment of the 
debt, or a promise to pay it, within five years from the time 
the note became due cannot, as to the question of prescription, 
have any greater effect than ought to be given to a payment 
on account ; for, by a payment on account, is meant not the 
mere payment of a sum of money, but the payment of a 
smaller sun on account of a greuter sum due from the person 
making the payment to him to whan it is made. 2nd Taylor, 
on evidence, page 884, No. 992. A payment on account there- 
fore includes, in effect, an acknowledgment of a subsisting 
debt, and, if an acknowledgment of a debt, which accompanies 
x payment, is insufficient to prevent the operation of the 
statute, an acknowledgment of the debt, unaccompanied by a 
payment, cannot have any greater effect. The same reasoning 
extends to promises to pay, made within the five years, for 
where there is an unqualified admission of a subsisting lia- 
bility, the law will infer a promise to pay.(1)In a word, a 
payment on account involves an acknowledgment of the debt: 
and from such an acknowledgment of the debt, the law im- 
plies a promise to pay, and therefore whatever is the rule 
with respect to payments on account, must also be the rule 
with respect to acknowledgements and promises made within 
the five years from the note becoming due. As I have already 
observed, the fact of the maker of a note having paid a sum 
on account of it, say a year ufter it became due, does not in 
any degree tend tu weaken the statutory presumption that 
the whole of the note was paid within the five years; and, in 
like manner, if the maker of the note in the case supposeil, 
when he made the payment on account, expressly promised 
to pay the balance, the making of the promise would have no 
tendency to show that he did not pay that balance of the note 


(1) Chitty, on Bills, page 614. Angell, on limitatious, page 218. Edition 
cited by counsel for Respondent. 
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within the remainder of the five years. The Respondent 
wishes us to interpret the statute as if the words declaring 
“ that a promissory note “ shall be held to be absolutely paid 
“ and discharged if no suit or action be brought thereon within 
“ five years, &.,” were followed by a proviso to the effect, 
“that if it appears that any part of such note were paid 
“ within the said period of tive years, then the said note 
“ shall not be held to be paid and discharged as to the remain- 
“der.” But the law contains no such proviso ; nor could such 
a proviso have been embodied in it without render ing it 
absurd ; and yet we are in effect called upon to interpret 
the law, as if that proviso formed a part of it. It has also 
been contended that it will be unreasonable to say that pay- 
ment of any part of the principal or interest of a debt will 
suffice to prevent the prescription of six years established by 
our statute, chapter 67, C. S. L. C., and yet to hold that a 
like payment will not interrupt the prescription of five years 
established by chapter 64, of the sane statutes. But there is 
the same objection to our attempting to interpret the prescrip- 
tion established by chapter 64 of the C.S. L. C., by chapter 
67 of the same statutes, that there is to any attempt to inter- 
pret the chapter 64, by the English statute of limitations— 
that objection being simply that the terms in which the two 
laws are framed are so essentially different, as to make it 
impossible to interpret the one by the other—moreover, 
in addition to the difference between the enacting clauses 
of the two colonial statutes, the Legislature has subjected the 
six years prescription established by our chapter 67, toa 
proviso respecting payments on account to which they have 
not thought fit to subject the prescription of five years estab- 
lished by the chapter 64 I am quite aware that a strict 
interpretation of the terms of our Statute may, in certain 
cases, bear hard upon individuals; but the remedy is with 
the Legislature, and the result of the attempt made by the 
English Courts to exclude certain cases from the operation of 
their statute of limitations affords additional proof, if any 
were wanting, of the danger of attempting to modify a sta- 
tute by judicial interpretation. For these reasons, I am of 
opinion that, under the terms of our statute, we cannot avoid 
holding the note in question to be paid and discharged, as no 
suit or action was brought thereon within tive years next 
after the day on which it became due and payable. I think 
it proper to observe that the law on this subject has been - 
materially changed by the Canadian code, which has lately 
received the sanction of the Legislature, and therefore the 
judgment now rendered cannot serve as a guide in solving 
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questions of prescription that may arise respecting protuis- 
sory notes made after our code shall have come into force. 
The judgment of the Court was as follows: “ The Court, 
seeing that no suit or action was brought on said note, within 
five years next after the day on which such note became due 
and payable; and considering, that, in consequence thereof, 
and in virtue of the statute in such case made and provided, 
the note must be held to be absolutely paid and discharged, 
and, therefore, that, in the said judgment, in so far as 1 con- 
demns appellant to pay to respondent the amount of the 
promissory note, with certain interest and costs, there 1s 
error, doth, in consequence, reverse, &., and proceeding to 
render the judgment which the court below ought to have 
rendered in the premises, doth dismiss the action and demand 
of respondent for the amount uf the promissory note and 
interest, &.” (10 J., p. 120,16 D. T. B.C. p. 73 et 1. LC. 


«OE, Jp. 83.) 


A. and W. ROBERTSON, for appellant. 
SNOWDON and GAIRDNER, for respondent. 





ME3URAGE D'OUVRAGES GOTHIQUES PAITS PAR UN OUVRIER. 


CouRT OF QUEEN’S BENCH, EN APPEL, 
Montréal, 9 Décembre 1865. 


From the Superior Court District of Montreal. 


Coram AYLWIN, J., MEREDITH, J.. DRUMMOND, J., et 
MONDELET, J. 


OvuIMETTE, Defendant in Court below, Appellant; and Ga- 
MACHE, Plaintiff in Court below, Respondent. 


Jugé: Que l’ouvrier n’a droit qu’à la valeur d’un mesurage simple 
des ouvrages gothiques par lui faits à une église et non du double; n'y 
ayant aucune loi ni usage constaté à l’appui de cette prétention. 


Le mari de la demanderesse par reprise d'instance, Louis 
Bédard, avait poursuivi pour la valeur de certains ouvrages, 
allégués par lui avoir été faits à l’église de St-Alexandre. La 
question principale soulevée devant la cour d’appel était de 
savoir si le demandeur était bien fondé à réclamer la valeur 
d'un mesurage double des ouvrages gothiques qu'il alléguait 
avoir faits à cette église. Le jugement de la cour inférieure 
avait accordé ce mesurage double et était motivé comme suit: 
“ The court considering that defendant hath not established, 
by legal and sufficient evidence, the material averments of his 
plea, and, seeing that plaintiff hath proved, by conclusive evi- 
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dence, the essential allegations of his declaration, the court 
doth maintain said action and demande, and doth adjudge 
defendant to pay and satisfy to plaintiff par reprise d'ins- 
tance, the sum of £61.7,7, balance due upon a lurger sum for 
the price and value of work done and materials provided for 
the sume by plaintiff for defendant, at his request.” Ce juge- 
ment fut infirmé par la cour d’appel pour les motifs qui sont 
dans son jugement qui est comme suit: “La cour, consi- 
dérant que lappellant ne doit rien à Ja demanderesse par 
reprise d'instance, l’intimée, attendu que Louis Bédard, 
son époux, avait été des avant institution de son action 
contre l’uppellant bien et dument payé par l'appellant, pour 
tous les ouvrages en plâtre et en enduits qu'il avait faits pour 
lui, Louis Ouimette, à l’église de St-Alexandre, comme il 
appert par reçu en règlement de tous comptes en date du 16 
août 1861. Considérant que la demande de Louis Bédard par 
laquelle il réclamait en sus de vingt-six sous ancien cours, 
par chaque verge de mesurage des ouvrages faits à la dite 
église par lui était ct est mal fondée, attendu que Bédard 
n'avait droit, comme en étant la valeur, qu'à vingt-six sous 
ancien cours par chaque verge de mesurage simple des dits 
ouvrages et non du double, tel que prétendu par le dit Bédard, 
n'y ayant aucune loi ni usage constaté à l'appui de la pré- 
tention de Bédard qui réclamait ce surplus comme valeur 
d'ouvrages prétendus gothiques. Considérant, par conséquent, 
que, dans le jugement de la cour de première instance, rendu 
par la cour supérieure siégeant à Montréal le 26 mai 1863, 
condamnaut l’uppellant, il y a erreur, casse, annulle et met au 
néant le dit jugement. Et, procédant à rendre le jugement 
qu’aurait dû rendre la cour de première instance, maintient 
l'exception du défendeur appellant et déboute l’action intentée 
contre lui. (10 J., p. 132.) 
LORANGER and LORANGER, avocats de l'appelant. 
Louis RICARD, avocat de l’intimée. 
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SALE.—EVIDENCE. 
SUPERIOR COURT, Montreal, 31st March, 1866. 


Coram BADGLEY, J. 


RUSSELL vs. GUERTIN et al. 


lst. In a sale of timber gruwing, with the right to cut the same, the 
only tradition that the vendor can make at the time js to point out to 
the purchaser the trees tu be cut. 

2nd. That where two parties claim title to moveahles and invoke 
possession thereof, the Court will refer to the 1espective titles as In- 
dicateura. | 

3rd. In a question as to which of two parties had first possession of 
moveables, the possession of their respective vendors can be invoked. 
4th. That a title to noveables taken with knowledge of one previously 
given to another party, by the same vendor is of no avail, but frau- 
dulent. 

5th. That the contents of a lost document can be proven by verbal 
testimony after the loss established by aftidavit, which is the regular 
way of proving such loss. 


BADGLEY, J.: On 21st July, 1864, Thos. Baxter, then in 
possession, as proprietor, of Lot 21 and W 3 of 22 of 10 Range 
of Waketield, sold to the Cosgroves the whole of the pine 
timber on the lots, by a written agreement between them of 
that date. The timber was to be cut in November, and to be 
paid at the rate of $8 per 1000 ft. measured on the road-way. 
Baxter took the Cosgroves through the lots, pointed out the 
trees to be cut, and made delivery, as far as instant delivery 
could be made to the Cosgroves: this is proved. The area cf 
the lots was 256 acres, as per procès-verbal. On the Ist Nov. 
following, the Cosgroves assign their right and purchase to 
Plaintiff, W. M. Russell, by written engagement, for the con- 
sideration therein set forth, and, on the 7th Nov. Baxter, in 
consideration of his sale to the Cosgroves, of 21st July, and 
of their assignment to Russell, contirms to Russell and his 
employees the right and property in the timber sold, and 
assigns to Russell the right of cutting the white pine timber 
off those lots, until the Ist May, 1865, and Russell binds him- 
self to Baxter to fulfil the Cosgroves engagement to him. 
These engagements are in writing, signed by the parties, 
Baxter and Russell. Lot No. 21 had been purchased by Tho- 
mas Baxter himself, in 1863. The W 3 of 22 was bought by 
him in the name of Jaunes Baxter, his brother, who has 
always lived in Scotland. Licence to cut timber was granted 
on W 3 the 22nd Dec. 1864, and transferred by Thomas Bax- 
ter, the real holder and licentiate, to Plaintiff, the 23rd 
December. The Plaintiff's demand for the timber seized rests 
upon those titles. Defendants object, that on the 21st Oct. 
1864, by bargain and sale, made with Thomas Baxter, the 
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same white pine timber was purchased by Guertin, one of the 
Defendants, that the lots were soon after entered upon by 
him, and the timber begun to be cut down, and that the lum- 
ber so made belongs to him. Now the proof shews that 210 
trees were cut down. That the timber was very valuable, 
being the first cut over these lots; that the average was 70 
feet. and that such timber was worth $3 per tree. It is a question 
of right in the timber, mixed up with possession. There is no- 
doubt of the sale to the Cosgroves, with transfer to Plaintiff, 
and Baxter’s acknowledgment, nor of the sale to Guertin. 
Both sales were made by the same person, but with this 
distinction, that Guertin fully knew, at the time of his agree- 
ment with Baxter, of the previous sale to the Cosgroves, and 
that he only finally succeeded in overcoming Baxter's repu- 
gmance to sell to him also, by prevailing upon him to believe 
that the purchase of the Cosgroves was not valid, because no 
earnest had been paid, and by himself paying ten shillings as 
earnest, and most especially, by pledging his responsibility to 
stand between the Cosgroves and Baxter. This feature pre- 
sents what Guertin considered a profitable dodge ; but which 
is truly characterized as a fraud to cheat the Cosgroves, and 
Plaintiff as assignee, of their rights. It is true, the Cosgroves 
were to cut the timber in November, but, before they had be- 
gun to do so, Guertin, late in November, began to cut down 
the trees and had cut twenty of them when Plaintiff inter- 
rupted him, and forbade his cutting more, Guertin wilfully 
put aside the objection, and continued the work. Through his 
foreman, and by himself personally, he knew of the rights of 
Plaintiff in the timber; but he continued to cut whilst Plain- 
tiff, as the wood was cut, marked it with his own marks. 
The timber having been floated down to the mouth of the 
Gatineau, Plaintiff endeavoured to make it up into a raft; 
but Defendant forcibly took it all, and rafted it himself; 
and upon Plaintiff seizing the timber, by writ of revendica- 
tion from Superior Court, at Aylmer, Defendants, in contempt 
of the writ, and of the possession under it, and of the guar- 
dians on the rafts, removed it across the river Ottawa to the 
Upper Canada side, out of the jurisdiction of the Lower. 
Canada Court, and finally brought it duwn to St. Geneviève, 
at the back of this island, where it was stopped, and Plaintiff 
succeeded in having his timber seized under a writ of reven- 
dication, issued out of this Superior Court, by which the tim- 
ber has been attached, and for which Defendant have given 
the required security. Under these circuinstances, the conflict 
between the parties, as to the right to the timber from the 
same vendor can only be determined from the facts of the 
vase. The title to the Cosgroves was clearly a good title, not. 
TOME XIV, 28 
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withstanding that the cutting was only to be in November, 
and the consideration was only to be paid for when the ma- 
nufactured timber was measured at the road-way. The bar- 
gain between them and Baxter was complete and perfect, and 
required no earnest money to make it good, or better than it 
was; both parties being satistied with it. Guertin, the alleged 
subsequent purchaser, could not legally interfere with it. It 
preceded his alleged agreement, and, in that respect, was pre- 
erable to his ; because, having sold to the Cosgroves, Baxter 
plainly could not sell to him. Besides this, his purchase was 
an admitted and acknowledged fraud upon the Cosgroves. 
But Guertin says he intered upon the land first, « commeneé 
l'exploitation de cette foret. But, when Baxter went through 
his lots with the Cosgroves, and pointed out to them all the 
sold trees and gave all the possession that could be given of 
them standing there, it followed that thereby the Cosgroves 
had both title and possession. But it is asserted that both 
had possession, and the question is asked, whose was the best ? 
If we must yo back to the titles as indicators, that of the 
Cosgroves was the first and best. They had first title, and 
they also had hence the first possession. Guertin’s subsequent 
title vf possession could not prevail over them. A case occur- 
red in France, reported in Solon, No. 99, p. 89, somethin 

similar to this. The Ladies’ Missionary sold to Usquin an 

Lefebvre, by Acte sous seing privé, of 9 Brumaire, 3,000 acres 
of wood. This was reduced into notarial Acte, 29 Brumaire and 
registered. Their agent, on 11 Brumaire, sold the same wood 
to Thomas, which was again registered, but subsequently to 
the first. About the end. of the month Brumaire, Thomas 
entered and commenced erploitution de cette fort. Thereupon, 
Usquin and Lefebvre sue him en complainte, to which Tho- 
mas replies en compluinte reconventionnelle. Of course, 
neither had the year’s possession; but both fell back upon 
their vendors, the ladies, to make up their time. This they 
had a right to do by law. The possession could not be given 
to one, and the property to the other ; therefore, it was neces- 
sary for the Court to fall back upon the titles, to determine 
to which of them, by the titles as indicateurs, the possession 
had been transmitted, and it was held that the ladies, having 
transferred theirrights and possessionsto Usquin and Lefebvre, 
could not transfer to Thomus a possession already transferred 
to the others, and thut he could not acquire it. That Usquin 
and Lefebvre were really the only persons who acquired the 
actual possession, or rather the right to use that of the ladies, 
and that it was thus indifferent that Thomas had gone first 
into the wood some days before the others; that that fact 
gave him no right, and only caused the others a trouble, and 
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was a trespass on his part. Moreover, that Thomas was with- 
out title, bezause it was subsequent to that of the others. 
“Et dans le doute ou en conscience tw faudrait toujours, 
quant à la possession seulement, se determiner pur celui qui 
ale titre plus apparent.” This judgment, which was by a 
juge de paix, whose jurisdiction was limited to possession, 
was contirmed on appeal, and maintained en Cour de Cassa- 
tion by Arrét. Now, in this cause, Defendant Moisan, who 
was the supplier, and was connected with Guertin in the 
transaction, knew all about this matter as well as Guertin, : 
and was manifestly a participator with Guertin in the tres- 
pass, and was as guilty as Guertin himself. It is proved that 
the Cosgroves’ written agreement was lost, and, therefore, 
secondary evidence was admitted to establish it, and the 
Plaintiff introduced the application for the admission of that 
secondary evidence by his own affidavit, stating the loss. The 
Defendants have moved to reject the affidavit, but their 
motion must be rejected. (1) Defendants have also moved to 
reject certain portions of the testimony of Baxter, which 
refers to the purchase of the Cosgroves from him because the 
original agreement was not produced; but that motion must 
also be rejected, except in so far as it applies to that part of 
Chamberlin’s evidence which is objected to as hearsay. The 
judgment is in favour of Plaintiff, declaring good and main- 
taining the suisie revendication for the 210 pieces, and con- 
demning Defendants and their sureties to deliver them up, or 
pay the value, $630, with interest and costs of suit. (10 J, 
p. 133 et 2 L C. LJ., p. 42.) 
PERKINS and STEPHENS, for Plaintiff 
MOREAU, OUIMET and CHAPLEAU, for Defendants. 
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PROCEDURE DANS CAUSES APPELABLES DE COUR DE CIRCUIT. 
Cour SUPÉRIEURE EN REVISION, Montréal, 31 mars 1866. 


Coram SMITH, J., BERTHELOT, J., MONK, A. J. 


DUVERNAY et al., vs. LA CORPORATION DE LA PAROISSE ST- 
BARTHELEMY. 


Jugé: Que dans les causes appelables à la Cour de Circuit, il n’est pas 
nécessuire de donner avis de la comparution. | 

Qu'un juge, en chambre, n’a pas de juridiction pour rejeter de la 
procédure une comparution irrégulièrement filée. | 

Qu’une fois la comparution du Défendeur reçue par le greffier, il ne 
peut plus être procédé à jugement en vacance. (2) 


(1) Vide the case Brown and Corporation of Quebec in appeal. 
(2) V. art. 83, 462 et 1069 C. P. C. 
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Cette action fut rapportée le 31 juillet, 1865. Le 1 sep- 
tembre suivant, la Défenderesse a comparu sans donner avis 
de cette comparution à l’avocat des Demandeurs. Le 6 sep- 
tembre, les Demandeurs présentérent une requête à son hon- 
neur le juge assistant Monk, en chambre, demandant le rejet 
de la comparution de la Défenderesse. Aucun avis de cette 
requête ne fut donné aux avocats qui avaient signé la compa- 
rution. Le même jour les conclusions de la requête sont ac- 
cordés et les Demandeurs inscrivent pour jugament en va- 
cance comme dans une cause par défaut et jugement est en- 
tré en conséquence par le greffier. La Défenderesse inscrivit 
la cause pour révision du jugement inscrit par le greffier. Les 
Demandeurs firent d'abord une motion pour rejeter l'inscrip- 
tion pour révision parce que le jugement rendu par le greffier 
2n vacance n'étant pas un jugement final, n'était pas sujet à 
révision. Cette motion fut rejetée et la cause ayant été plaidée 
au mérite, la Défenderesse prétendit à l’argument, le. qu'il 
n'y avait aucune règle de pratique ni aucun statut qui ex- 
igeait qu'avis de comparutions fût donué dans les causes de 
la Cour de Circuit. Qu'en supposant que la comparution fut 
irrégulièrement filée, le juge en chambre n'avait pas de juri- 
diction pour la rejeter. 2e. Que la comparution une fois entrée, 
le greffier ne pouvait pas entrer un Jugement en vacance com- 
me dans une cause par défaut jusqu'à ce que la comparution 
fût régulièrement rejetée du dussier. 

SMITH, J. : In this case Judgment had been rendered by de- 
fault in the court below and Defendants now asked to have 
the judgment revised. The question to be decided was simply 
this: Is it necessary for Defendant, in a Circuit Court ap- 
pealable case, to give notice of his appearance to the opposite 
party ? and, further, can the prothonotary, after receiving 
such appearance, take upon himself to reject it as irregular ? 
Defendants had appeared in the suit, but no notice of the ap- 
pearance had been given to the opposite party. The paper 
was received; but afterwards it was set aside and the case 
treated as acase by default. Defendants now appealed and the 
Court was of opinion that the appeal was well founded. 
There was nothing in the statute requiring notice of appear- 
ance in the Circuit Court. The moment an appearance was 
presented, it was the duty of the prothonotary to accept it. 
His authority and jurisdiction ceased there. If improperly 
filed, it was for the Court to reject it on motion. This case 
had been treated us if no appearance had been filed. The 
ju lgment, therefore, must be reversed. 

BERTHELOT, J., coneurred. 

Monk, A. J., concurred in reversing the judgment ; but he 
was of opinion that in appealable cases it was necessary to 
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give notice to the opposite party of an appearance. Such, at 
all events, had been the invariable practice. He, in chambers, 
had ordered the prothonotary to reject the appearance and 
enter up judgment for Plaintiff. This was not the proper mode 
of proceedirig and the judgment, accordingly, must be rever- 
sed; but he was not inclined to hold absolutely that the 
notice was unnecessary. 

“The Court now here sitting as a court of review. Consi- 
“ dering that Defendants have established that they did fyle 
“ their appearance at the greffe as stated, and considering 
“ that there exists no law to compel Defendants to give notice 
“ of such appearance to Plaintiff in the Court below, and that 
“ the Greffier was bound to notice such appearance, and that 
“the application to reject the appearance was illegal and 
“ void, and considering that the Greffier had no authority in 
“ Jaw to reject the appearance. Doth declare the appearance 
“ good and valid, and doth reverse the judgment of the sixth 
“ September, 1865, with costs against Plaintiffs.” (10 J. p. 136 
et 2 L.C.L. J. p. 36.) 

L’Hon. L. S. Morin, pour les Demandeurs. 

kK. U. PICHÉ, conseil. 

Dorion et DORION, pour la Défenderesse. 


AVOCAT.—CORPORATION MUNICIPALE.—INSCRIPTION EN REVISION. 


Cour DU BANC DE LA REINE, EN APPEL, 
Montréal, 9 Juin, 1868. 


Coram DuvaL, AYLWIN, CARON, BADGLEY et JOHNSON, Juges. 
DUVERNAY vs. LA CORPORATION DE SAINT-BARTHELEMY. 


Jugé : 10. Que l’avocat et procureur ad litem n’est pas tenu de produire 
son mandat, même lorsqu'il plaide pour une corporation. ; 

20. Qu'il n’est pas nécessaire de produire une résolution du conseil 
d’une corporation autorieant À prendre une poursuite ou un appel, la 
question de l’existence de cette résolution ne pouvant se soulever qu’en- 
tre la corporation et le procureur ud litem qui l’a représentée. 

30. Qu'il n’est pas nécessaire que l'inscription en revision soit signifiée 
à l’avocat personnellement. 


DuvaL., Juge-en-Chef : La seule question qui se présente en 
cette cause se rapporte aux pouvoirs du procureur de prendre 
un appel et est de savoir si le procureur ad litem est tenu de 
produire son mandat, lorsque la partie adverse met son exis- 
tence en doute. On se convaincra que, soit d’après le droit 
anglais dans le cas où il peut s'agir d’une corporation, soit 
d’après le droit français, le procureur n’est pas tenu de le pro- 
duire. Archibald (Pleadings in civil matters, ete.,) explique la 
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pratique en Angleterre, laquelle est différente sur ce point de 
celle de la Courd’Amirauté. En France,il suffit d’être porteur de 
pièces. Mais si le procureur n'est pas tenu de faire appuraître 
de son mandat, ne faut-il pas au moins montrer à la Cour que 
les officiers d'une corporation qui ont ordonné la poursuite ou 
l'appel étaient autorisés régulièrement par le conseil à agir 
ainsi, si la résolution autorisant le procès n’est pas produite, 
pouvous-nous accorder les frais contre la corporation ? Cette 
objection nest pas fondée. Le procureur est censé avoir tous 
les pouvoirs nécessaires ; c'est à lui à s'assurer qu'il ne sera 
pas désavoué, et, à se faire donner l'autorisation nécessaire. 
Mais on ne trouvera aucun précédent ni en France, ni en ce 
ays, maintenant cette objection, car l'avocat est responsable 
Me la validité des procédés. Faut-il que l'inscription en revision, 
lorsqu'elle est signifiée à l'avocat de la partie, lui soit signifiée 
personnellement ? On a argué en faveur de cette signification 
personnelle, de ce qui se pratique en Cour d’Appel, lorsque le 
bref est signifié à l'avocat ; mais on perd de vue qu'il existe 
en Cour d'Appel une règle de pratique qui l'ordonne ainsi, 
tandis que le statut établissant la cour de revision dit seule- 
ment que l'inscription sera signifiée à la partie ou à son 
avocat ; or la signification personnelle n'est jamais requise à 
moins d’une déclaration expresse de la loi à cct effet. Le juge- 
ment de la cour de revision est donc confirmé avec dépens. 
Caron, J., dit qu'il a éprouvé beaucoup de difficulté à con- 
courir dans le jugement de la cour sur la 3me question, à 
cause d'un jugement déjà rendu à Québec dans une cause de 
Dupuis vs. Dupuis, qui a décidé que la signification du bref 
d'appel devait être faite à l'avocat personnellement; mais on 
. lui a fait observer que ce jugement est basé sur une règle de 
pratique de la Cour d'Appel qui l'exige ainsi expressémc nt, 
tandis le statut se rapportant à la Cour de Révision ne con- 
tient pas cette formalité. Vu l'opinion de la majorité de la 
Cour, sur ce point, j’abandonne cette objection. Quant au man- 
dat spécial de la part d’une corporation pour plaider, l'avocat, 
en thèse générale, n’est pas tenu de le produire. Mais s’il est 
contesté par la partie adverse, ne doit-il pas être produit ? PI- 
GEAU et tous les autres ne font aucun doute qu'il faut que la 
corporation soit autorisée par son conseil pour intenter un 
appel ou soutenir un procès; si cette autorisation n'est pas 
produite, comment pouvons-nous dire qu'elle existe ? Cepen- 
dant on ne dit pas que la pratique est de dispenser l'avocat de 
faire apparaître de son pouvoir, et, sur une question de pra- 
tique, je cède à l'opinion de la majorité de mes collègues ; c’est 
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pour cette raison que je n'entre pas de dissentement au juge- 
ment de la Cour. 

Jugement confirmé avec dépens. (1 À. L. p. 714.) 

E. U. PicHé. pour l'Appelant. 

Dorion et Dorion, pour l’Intimé. 








NULLITE DE MARIAGE. 
Cour SUPERIEUR, Montréal, 30 Mai. 1866. 


Coram BADGLEY, J. 


MIGNAULT vs. HAPEMAN. 


Jugé : Qu'il y a lien a la cassation et nullité d’un mariage abusivement 
contracté et célébré, par suite du défaut de consentement du père de la 
fille mineure, du défaut des pub'ications de bans, du dol, fraudes, arti- 
fices et menaces du Défendeur envers cette fille et ’empéchement diri- 
mant existant entre les parties. (1) 


Le Demandeur, tant en son propre nom que comme tuteur 

à sa fille mineure, épouse du Défendeur, aux fins de faire cas- 
ser et annuler le mariage de sa fille mineure avec le Défendeur, 
poursuivit le Défendeur en nullité de mariage, et allégua à 
à l'appui de sa demande, que le Défendeur est un aventurier 
étranger, n'ayant aucune religion et n'ayant même jamuis été 
baptisé, et, malgré les protestations et résistances de sa fille 
mineure, et tandis qu'elle était éloignée et hors de la protec- 
tion de son père, le Défendeur, tant par ses sollicitations que 
par ses menaces, et par dol, fraudes et artifices, la força à con- 
sentir à l'épouser, le 24 de décembre, 1863, devant un ministre 
protestant, suivant les rites de l’église protestante, hors la con- 
naissance et contre la volonté et consentement de son père, et 
sur présentation d'une licence de mariage frauduleusement 
obtenue par le Défendeur et dans laquelle, elle était nommée 
et désignée sous de faux noms. Qu'immédiatement après ce 
mariage, la fille mineure du Demandeur se fit ramener chez 
son père où elle a toujours vécu depuis. Qu'il y avait entre le 
Défendeur, en sa qualité d'infidèle, et la tille mineure du De- 
mandeur catholique Romaine, un empéchement dirimant qui 
n'a jamais été levé pur aucune dispense des Supérieurs ecclé- 
siastiques. Le Demandeur par ses conclusions concluait à la 
nullité de ce mariage. Le Défendeur fit défaut. Il fut prouvé 
par Messire Fabre, Chanoine de la Cathédrale de Montréal, 
que le Défendeur lui avait déclaré “ qu’il n’avait aucune reli- 
ion” et que le Défendeur était convaincu qu'il n'avait pas 
été baptisé. It fut prouvé, par le même témoin, que le rapt 


1) V. art. 119 et 127 C. C. 


° 
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forme un empéchement dirimant, et, deplus, que “ l’empêche- 
‘ ment de disparité de culte est celui qui consiste dans le ma- 
“riage d’un fidèle avec une infidèle, ou d’une personne bapti- 
“ sée avec une personne qui ne l'est pas, c'est encore un em- 
“ pêchement dirimant 

“La Cour, considérant que le Demandeur a prouvé les al- 
légués essentiels de sa déclaration, et, notamment, que Je ma- 
riage dont il demande la nullité, contracté par la mineure Zoé 
Migneault, avec le Défendeur, le 14 décembre, 1863, et célé- 
bré alors et entré dans les registres de l’église Presbytérienne 
Américaine de Montréal, dans lesquels Zoé Migneault est dé- 
signée sous les noms de Susan Sarah Agnès Migneault, a été 
abusivement contracté et célébré par suite du défaut de con- 
sentement du Demandeur, du défaut des publications de bans 
requises par la loi, du dol, fraudes, artifices et menaces em- 
ployées par le Défendeur pour obtenir le consentement de 
Zoé Migneault, et enfin, l’empéchement dirimant existant entre 
Zoé Migneault et le Défendeur, et en fraude des droits de la 
‘mineure et de son père le Demandeur : La Cour en consé- 
-quence, déclare ledit mariage nul et de nul effet, annulé, 
cassé et mis à néant et déclaré non avenu entre les parties, à 
toutes fins que de droit, et remet Zoé Migneault et le Défen- 
‘deur dans l’état où ils étaient avant la célébration du mariage, 
et leur faisant défense expresse de prendre respectivement la 
qualité de mari et femme et de se hanter et fréquenter, sous 
les peines de droit.” (10 J. p. 137.) 

JETTÉ et ARCHAMBAULT, avocats du Demandeur. 


- 








DEPOT EN REVISION. 
CouR SUPÉRIEURE, EN REVISION, Québec, 3 octobre 1865. 
Présents : BADGLEY, STUART et TASCHEREAU, Juges. 


-DESSAINT DIT ST-PIERRE, Demandeur, vs. LA COMPAGNIE DU 
GRAND TRONC DE CHEMIN DE FER DU CANADA, Défende- 
resse. 


Le Demandeur poursuivait en dommages, concluant à ce qu’il lui fit 
payé une somme de soixante louis, et que la Défenderesse fat contrainte 
à faire certains travanx pour empêcher tels dommages à l'avenir. Le 
Demandeur ayant failli se pourvut en révision. 

Jugé : Qu'en pareil cas, un dépôt de vingt piastres, au désir du statut, 
était suffisant, et qu’il n’y avait rien de réel dans l’action. 


L'action était en dommage, résultant, de ce que la Défende- 
resse, dans la construction de son chemin de fer, avait fuit 
certains travaux qui avaient causé à la terre du Demandeur, 
sur laquelle le chemin de fer passait, certains dommages, et, 
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sur ce, il concluait : “ A ce que, par le jugement de cette cour, 
“ la Défenderesse soit condamnée à faire cesser les inonda- 
“ tions sus-alléguées, à faire tous les travaux nécessaires pour 
“cette fin, et, notamment, à creuser, élargir et entretenir le 
“ fossé sus-mentionné sur la terre du Demandeur, sous le délai 
“ que cette cour jugera convenable, et qu'à défaut de ce faire 
“ dans le dit délai, il soit permis au Demandeur de faire lui- 
“ même les travaux sus-mentionnés aux frais de la Défende- 
“ resse. Concluant en outre le Demandeur à ce que la Défen- 
“ deresse soit condamnée à payer au Demandeur la sus-dite 
“ somme de soixante louis de dommages, avec intérêt et les 
“ dépens.” L'action du Demandeur ayant été renvoyée, il se 
pourvut en révision, et déposa, au désir de la 27 et 28 Vic. 
chap. 39, sec. 21, la somme de vingt piastres. La Défenderesse 
prétendit que l’action telle que portée, avec les conclusions 
spéciales ci-dessus rapportées, était une cause qui entrait duns 
la catégorie de celles où un dépôt de quarante piastres était 
nécessaire, en autant que l’action, avec de pareilles conclu-. 
sions, était une action réelle, et sur ce fit motion que l'inserip- 
tion de la cause sur le rôle de revision fût mise de côté, décla- 
rée de nul effet, et le record remis à la Cour Supérieure pour 
le district de Kamouraska, où la cause avait originé. Les par- 
ties ayant été entendues sur cette motion, la Cour de Révision 
déclara le dépôt suffisant, et par conséquent, renvoya la mo- 
tion de la Défenderesse. (16 D. T. B. C., p. 49.) 
ROUTHIER, pour le Demandeur. 
- LELIÈVRE, Q. C., pour la Défenderesse. 


BARGE—PRIVILEGE DO VENDEUR. 
Cour SUPÉRIEURE, Montréal, 30 décembre 1865. 
Présent Monk, Juge. 


MELOCHE, Demandeur, vs. HAINAULT, Défendeur, et BARRÉ, 
Opposant, et NICHOLSON, Opposant. 


Jugé: Que le vendeur d’une barge du port de plus de quinze ton- 
neaux, ne peut réclamer, par privilège, war les deniers provenant de la 
vente par exécution de cette barge, la balance qui lui reste due sur le 
prix de vente. (1) 


Le 16 mars 1865, un bref d’exécution fut décerné contre 
les meubles du défendeur, à la poursuite du demandeur, et on 
saisit comme à lui appartenant la barge Leclaire, qui fut 
vendue, et la somme de #302.17 produit de cette vente, fut 
rapportée par le shérif. Plusieurs oppositions afin de con- 


(1) V. Art. 1998 C. C. 
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server produites, alléguérent la déconfiture du défendeur, en 
sorte qu'il fallut appeler les créanciers. Le 30 octobre 1865, 
le protonotuire dép sa son rapport de distribution qui, après 
collocation des frais privilégiés, contenait l'item suivant : “ 7. 
“ A l’opposant, Louis Barré, en ‘déduction de sa réclamation, 
“au montant de $311.60, fondée sur un acte de vente de la 
“barge Leclaire, saisie et vendue en cette cause, consentie 
“ par lui au défendeur, et passé le 17 mars 1861, devant J. 
‘ Dubreuil et son confrère, notaires, Barré, réclamant le pri- 
“ vilège de vendeur par sa dite opposition, $130.87. Frais 
“ d'opposition à M. H. Bourgoin, $12.73. Au protonotuire, 
“ $2.00. Total, $145.60.” La barge avait été vendue au dé- 
fendeur pour le prix de douze cents piastres, et il y avait, 
dans l'acte de vente, stipulation que l'acquéreur ne pourrait la 
vendre avant d'avoir payé tout le prix. Il ne paraissait pas 
que la barge eût jamais été enregistrée conformément aux 
dispositions du chapitre 41 des Statuts Refondus du Canada. 
La collocation de cette créance fut contestée par Nicholson, 
l'un des opposants afin de conserver ; il alléguait que la barge 
était un vaisseau de plus de quinze tonneaux ; que la vente 
par Barré au défendeur n'avait pas été fuite suivant les lois 
du pays, le certificat de propriété, non plus que le certificat 
du constructeur, n'étant pas allégués, et que l’acte de vente 
n'avait pas été enregistré dans les livres du bureau de douane 
à Montréal, que, par le droit commun, un vendeur de navire 
n’a pas de privilège sur les produits de la vente, (1) et qu'en 
supposant que ce privilège eût été reconnu par le droit com- 
mun, le statut concernant l'enregistrement des navires et des 
hypothèques sur iceux, y avait dérogé ; que la barge n'était 
plus dans le même état, ayant été considérablement et essen- 
tiellement réparée et changée; qu'enfin le défendeur l'avait 
possédée comme propriétaire et en qualité de marchand, et 
que, plus de six mois avant la vente sur exécution, le défen- 
deur était en déconfiture, et que, suivant l'acte concernant la 
faillite, la demande de privilège ne pouvait être exercée que 
dans les 15 jours de la vente. Barré répondit à cette contes- 
tation que, lors même que la vente n'eût pus été revêtue des 
formalités requises par le statut, cette omission ne pouvait le 
priver de son privilège de vendeur, (2) et que l'acte de faillite 
de 1864 ne pouvait affecter un droit acquis en 1861. La cause 
ayant été inscrite pour enquête, Nicholson n’établit pas que 
le défendeur fût en déconfiture avant l'exécution, et Barré, 


(1) Valin, p. 247, contra. 
(2) La section 16 du ch. 41 des Statuts Refondus du Canada, porte qu'un 


acte de vente de batiment non revétu des formalités requises, ne transfère 
pas la propriété. Barré était donc resté propriétaire. 
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interrogé comme témoin, admit que le défendeur avait fait de 
grandes réparations & la barge. 

“La Cour, considérant que l’opposant Barré, n'a pas de 
“ privilège sur les deniers prélevés, comme il le prétend par 
“ son opposition, et que son opposition est mal fondée quant 
“ à l'existence du dit privilège : La Cour maintient la contes- 
“ tation,et met de côté et annulle lu 7e collocation du rapport 
“ de distribution, et ordonne que le rapport soit modifié, et 
“ que le montant de la 7e collocation soit distribué au marc 
“ Ja livre entre Barré, Nicholson et tous les autres opposants 
“ non colloqués, suivant le montant de leurs créances.” (16 D. 
T. B. C., p. 51.) 

BoURGOIN, pour Barré. 

GIROUARD, pour Nicholson. 


EXECUTEUR TESTAMENTAIRE. 
BANC DE LA REINE, EN APPEL, Québec, 20 septembre 1865. 


Présents : Duval, Juge-en-chef, AYLWIN, MEREDITH, DRUM- 
MOND et MONDELET, Juges. 


DELEKY, Appelant, et CAMPBELL et al., Intimés. 


Jugé : lo. Que ’exécuteur testumentaire peut être peursuivi sen) pour 
le recouvrement des dettes mobilières dues par le testateur. 

20. Que le devoir de l'exécuteur testamentaire, ainsi poursuivi, est 
de dénoncer la demande à l'héritier, r’il y a doute, afin qu'il l’admette 
ou la conteste. (1) 


L'action avait été portée par l’Appelant contre les Intimés, 
en leur qualité d'exécuteurs testamentaires de G. M. Douglas, 
et, comme tels, en possession de sa succession, pour la resti- 
tution de certains morceaux d'or natif, prêtés à Douglas 
comme échantillons des mines d’or de Rigaud-Vandreuil. 
L'Appelant, par ses conclusions, demandait que les Intimés, 
en Jeur qualité d’exécuteurs testamentuires, et vu leur pos- 
session susdite, fussent condamnés à lui rendre et restituer les 
dits morceaux d'or natif, ou & en payer la valeur, savoir : 
cent louis courant. A cette action les Intimés répondirent 
par quatre plaidoyers, savoir: exceptions temporaire ct per- 
pétuelle, défenses au fond en fait et en droit. Dans tous 
ces plaidoyers, et principalement dans la défense au fond 
en droit, les Intimés prétendirent que l’action de |’Appelant 
aurait dû être dirigée contre les héritiers de Douglas, aussi 
bien que contre les Intimés; les raisons à l'appui de la 
défense au fond en droit étaient comne suit: 1st. Because 


(1) V. Art. 919 C. C. 
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the action was directed against the Responderits alone 
in their quality of executors of the last will and tes- 
tament of Douglas, and his personal representatives should 
also have been made parties to the action. 2nd. Because 
Respondents had no capacity, qualité légale, to défend 
the action, and could not be compelled to plead thereto, 
except in the presence of and by the co-operation of the res- 
presentatives of Douglas. La cause ayant été inscrite pour 
audition sur la défense au fonds en droit, l'Appelant demanda 
par motion que, vu le refus des Intimés de répondre à l'action 
de l’Appelant en l'absence des héritiers, il lui fut permis de 
mettre lui-même les héritiers en cause. Les parties ayant été 
entendues, tant sur cette motion que sur la défense au fond 
en droit, la Cour Supérieure, le 5 février 1865. rendit le juge- 
ment suivant: “ La Cour ayant entendu les parties en droit 
“sur les plaidoyers, savoir: sur le mérite de la défense au 
“fond en droit, et aussi sur la motion du Demandeur pour 
“ permission de mettre en cause les héritiers et légataires uai- 
“ versels de George Mellis Douglas; considérant que le De- 
“ mandeur n’a aucun droit d'action contre les Défendeurs, en 
“leur qualité d’Exécuteurs-Testainentaires de Douglas, et que, 
“sans au moins alléguer que les Exécuteurs sont chargés par 
“le Testament de Douglas de payer les dettes du défunt, le 
“ Demandeur ne peut, à cet étage de la cause, mettre en cause 
“les héritiers légaux de Douglas; renvoie la motion du De- 
“ mandeur, avec dépens ; de plus, renvoie également l'action 
“du Demandeur avec dépens, quant à présent et sauf à se 
“ pourvoir contre qui de droit.” C’est de ce jugement qu'était 
appel. 

TASCHEREAU, H. E, pour l’Appelant : L’Appelant soumet 
que ce jugement est contraire à la loi, et il soumet à l'examen 
de cette cour les trois propositions suivantes, qui renferment, 
selon lui, la doctrine des Jurisconsultes anciens et modernes 
sur ce point: 1° L'action de l’Appelant, actio commodati 
directa, est une action personnelle ; 2° L’Exécuteur-Testamen- 
taire peut être poursuivi seul pour le recouvrement des dettes 
mobilières dues par le défunt qu’il représente ; 3° Le devoir 
de l’Exécuteur-Testamentaire, en ce cas, est de dénoncer la 
demande aux héritiers, s’il y a des doutes afin qu'ils l'admet- 
tent ou la contestent. La première proposition énoncée ci-des- 
sus ne souffre aucune difficulté. C’est une de ces vérités élé- 
mentaires qui n'exigent aucune démonstration. Un fait non 
moins évident, c'est que la dette réclamée des Intimés est une 
dette mobilière, claire et liquide. L'Appellant allegue dans son 
action que le défunt lui-même, Douglas, x constaté le prêt par 
lui aliégué dans un reçu signé par lui, établissant la valeur de 
ces morceaux d'or. La seule question qui pouvait donc s'élever 
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était de savoir si la signature apposée au reçu était celle de 
Douglas. Il ne peut donc pas y avoir de dette qui soit plus 
claire et liquide que celle de l’Appelant ; il n’y a pas de diffé- 
rence & cet égard entre un billet promissoire et le recu allégué 
par l’Appelant. De plus, cette signature était familière aux 
Intimés, et il n’y avait pour eux aucun danger quelconque, 
aucune responsabilité & encourir, en reconnaissant et en payant 
une dette aussi bien cunstatée. 2me Proposition : Cette seconde 
proposition n'est pas inoins facile a.établir. Tous les auteurs 
anciens et modernes décident unanimement que les Exécu- 
teurs-Testamentaires peuvent étre poursuivis pour le recou- 
vrement des dettes mobilières du défunt, que, si ces dettes 
sont elaires et liquides et du nombre de celles qui ne souffrent 
pas de contestation, comme celle de l’Appelant, les Exécuteurs- 
Testamentaires peuvent payer de suite, inais que, si les récla- 
mations paraissent douteuses, alors ils doivent, comme dit 
Pothier, dénoncer la demande aux héritiers afin qu’ils l’admet- 
tent ou la contestent. (1) 3me Proposition : Les autorités déjà 
citées servent aussi à démontrer la proposition énoncée ici par 
l'Appelant. Néanmoins, il croit devoir en ajouter quelques- 
unes : Pandectes Françaises, vol. 9, page 380: “ Jl doit néan- 
moins (l’exécuteur) obtenir le consentement de l'héritier et lui 
dénoncer les demandes qui peuvent être formées contre lui ; 
car sans cela cet héritier pourrait prétendre qu'il avait de 
bons moyens pour se soustraire au paiement demandé, et refu- 
ser, ou du moins contester, l'allocation des sommes payées.” (2) 

_ ANDREWS, for Respondent: The principal question is whe- 
ther the Court below erred in its adjudication upon Respon- 
dent's demurrer. The question is in effect this, does an action 
at the instance of a creditor of the testator lie against a 
testamentary executor alone, that is, without the heirs being 
made parties to the suit, where, by the will, the executor has 
not been charged with the payment of the debt of the deceas- 
ed? The learned Judge of the Court below had by x previous 
decision given in a case brought before him, held that an ac- 
tion could not be maintained at the suit of a creditor of the 
testator against an executor alone, even where he had been 


(1) Ferrière, Diet. de Droit. vbo. Exécuteur, p. 571; Bacquet, Tr. des 
Droits de Justice, p. 778 ; ler. Loisel, lib. 2, 2 t. 4 règle, 15; Ier. Arrétés de 
Lamoignon, x: 313, $ 14; Code Ciri du B. C., lib. 3, p. 171 : 9 Pandectes 
Françaises, No. 380; 4 Marcadé, p. 109, No. 156, (bis) ; 2 Pigeau, pp 391 et 
392 ; Ferrière, Institutes Coutumiérea, lib. 3, t. 6, art. 104; Pothier, Don. et 
Text., ch. 5, sect. 3, art. ler, § ler, p. 372; 1813, No. 53, Langlois vs, Déné- 
chaud ; 1850, No. 1577, Parent vs. Langlois; 1856, Galarneau vs. Bitner ; 
1858, No. 900, Dérousselle vs. Lelièvre, és-qua. ; 1859, No. 1888, Ruasel/ vs. 
Moss. 


(2) Dect. de Droit, Ferrière, vbo. Er. T'est., p. 571; Pothier, Don. et Test., 
p. 572; 4 Marcadé, p. 109, § 158 : 9 Duranton, No. 413, 
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by the will, directly charged with the liquidation of the debts, 
but that the heirs or other personal representatives must, not- 
withstanding that clause in the testament, be made parties to 
the suit. (1) The constant jurisprudence in Lower Canada 
has been that, if a testator direct his debts to be paid by his 
executor, an action can be supported against the latter by a 
creditor of the deceased for the recovery of a dette mobiliaire, 
Lut it is believed such has not been the case where the exe- 
cutor had not been charged with the payment of the testator’s 
debts. Pothier indeed says the action would lie against the 
executor, in his quality of executor, whether he is or is not 
charged by the will with the payment of the debts, because it 
is to be presumed ‘the testator intended the executor should 
puy them, and, therefore, the direction to do so 1s to be under- 
stood, sous entendu, in every will. On the other hand, Mar- 
. calé (Vol. 4, page 109) contends that the executor, as executor, 
is never bound to pay the debts, but is so as having the saisine 
of the estate of the deceased, where the law gives it to him. 
Now, it can only be fer one or other of these reasons that he 
can be liable, that is, because he is charged either expressly 
or tacitly with the liguidation of the debts, or by reason that 
the law gives him the saisine of the debtor's estate. The rul- 
ings of the Court here have hitherto been in conformity to 
thes: authors, nainely, that if a testator direct his executor to 
pay the debts, a creditor of a debt mobtliatre can support an 
action against the latter. 

MONDELET, Juge, dissentiente: L'action en cour de pre- 
mière instance était dirigée par le seul et unique héritier de 
Charles Joseph Chaussegros de Léry, contre les exécuteurs 
testamentaires de G. M. Douglas, aux fins de les faire con- 
damnner à lui restituer, sons huit jours, des morceaux d'or 
natif que lui avait prétés son frère, C. J. Chaussegros de 
Léry, comme échantillons des mines d'or de la seigneurie de 
Rigaud-Vaudreuil, où ils avaient été trouvés. Cette action 
fut rencontrée par quatre plaidoyers, et entre autres, pur une 
défense en droit par laquelle les Défendeurs prétendirent 
qu'attendu qu'il n'est pus allégué par le Demandeur, dans sa 
déclaration, que Douglas avait chargé, par son testament, ses 
exécuteurs testamentaires de payer ses dettes, ces derniers 
ne sont pas passibles de l’action ainsi intentée contre eux. 
Les parties ayant été entendues sur cette défense en droit, la 
Cour a détouté l'action, et en même temps renvoyé la motion 
du demandeur pour permission de mettre en cause les héri- 


(1) Caspar ve. Hunter, 12 RB. J. R. Q., p. 505; 1 Argou, p. 417; 4 Grand 
Contumier de Ferrière, p. 284, $ 18 ; 2 Pigcau, pp. 391, 508; Ferrière, Dict. 
de Droit, vbo. Ex. Text, p. 571, 


- 
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tiers de Douglas. Je suis d'avis que le jugement est bien 
fondé. L'action est mal intentée contre les exécuteurs testa- — 
mentaires, que l’on n’allégue pas être chargés de payer ks 
dettes du défunt, Cela posé, il ne pouvait y avoir lieu de 
mettre en cause les héritiers et légataires universels, contre 
lesquels il devient nécessaire d’intenter une action. Le juge- 
ment dont est appel devrait donc être confirmé. Il va être 
infirmé par la majorité de la Cour. 

MEREDITH, Justice: The question raiscd in this case, was 
fully argued in the Superior Court, about fourteen years ayo, 
in the case of Parent vs. Langlois. At that time, having then 
been but a short time in this district, I was not familiar with 
the practice here ; but, from a note which I then mad, I find 
I was informed by the Chief-Justice of the Superior Court, 
and by the Chief-Justice of this Court, then a Judge of the 
Superior Court, that it had been the constant practice of the 
Courts in this district to allow actions for personal debts 
against executors; and, after a very careful examination of 
the authorities on the subject, (which I admit are conflicting) 
I came to the conclusion that the established jurisprudence was 
justified by the authorities; and that, if the question had to 
be decided upon general principles irrespective of authorities, 
that it ought to be decided in the same way. Accordingly, in - 
the case just mentioned, {Parent vs. Langlois) the action was 
maintained against the executors, although the Plaintiff -had 
omitted in the declaration to allege that the will empowered 
the executors to pay the debts. ‘Upon further consideration 
of the subject, the judgment thus rendered seems to me to be 
right in principle. The creditors of an estate have plainly a 
right to urge their claims against the persons in actual pos- 
session of assets liable for such claims. Under the custom of 
Paris, executors are seized of the whole of the personal estate 
of the deceased, and, therefore, the creditors have a right to 
look to the executors for the payment of the personal debts ; 
subject always to the right of the executors to call in the 
heirs or universal legatees, if the executors think it necessary 
for their own protection, or for the interest of the heirs or 
legatees to do so. This is the view taken of the subject by 
Marcadé, one of the most judicious commentators upon the 
Code. After saying that the testamentary executors as such 
are not bound to pay the debts of the estate, the author adds: 
“ Quoique l'exécuteur testamentaire ne soit jamais tenu à 
“ce titre de payer les dettes du défunt, il peut, en fuit, 
“ quand il a la saisine, être attaqué par les créanciers héré- 
“ ditaires comme détenteur des meubles de la succession, puis- 
“que ces créanciers peuvent tout aussi bien exercer leurs 
“ poursuites sur les meubles que sur les immeubles. L’exécu- 








448 RAPPORTS JUDICIAIRES REVISÉS 


“ teur, dans ce cas, ne devra payer que du consentement de 
“ l'héritier ou par ordre de lu justice, pour éviter les difficul- 
« tés lors de la reddition de son compte. Il en est autrement 
“ des dettes auxquelles sa propre administration donne lieu. (1) 
The rule laid down by Marcadé, and which this Court 1s 
about to act upon, seems advantageous to all parties, as tend- 
ing to avoid unnecessary trouble and expense. According to 
that rule, the creditors look to the persons actually seized of 
the personal estate of the deceased. If the liability sought to 
be enforced against the estate admit of any doubt, the execu- 
tors, as the guardians of the estate, have a right to call in, 
and are in duty bound to call in the heirs or legatees. In this 
way, the presence of the heirs or legatees is secured when it 
is necessary ; and the trouble and expense and delay of calling 
them in when unnecessary is avoided; whereas, under the 
opposite system, the heirs or legatees would have to be called 
in, in every case, although, in order to avoid expense, they 
might be willing to leave the settlement of the estate to the 
executors. If it be said that the executors may omit to call in 
the heirs or legatees, the answer is that the executors are the 
. guardians of the estate appointed by the testator ; and it can- 
not be presumed that they will neglect their duty. Moreover, 
their own interest would be a strong protection against the 
neglect of their duty in this respect. k distinction is made by 
some authors between cases when the testator orders his exe- 
cutors to pay his debts, and those in which he does not do so. 
But that distinction seems to me unfounded. Every testator 
must be presuined to intend that his just debts shall oe paid. 
Moreover, it woul be wrong to make the rights of creditors 
deend, not upon their contracts, nor upon the law, but upon 
the will, or rather upon the form of the will, of their debtor. 
I do not think it necessary in this case to review the authori- 
ties on this subject. They have been collected and placed before 
us with much care by the parties, and all that remains for us 
to do, is to express our opinion as we have done, upon those 
authorities and upon the reasons upon which they are found- 
ed. It is however satisfactory to me, to find that the doctrine 
acted upon by the Superior Court, in Parent vs. Langlois, 
and upon which we now act, is in accordance with the provi- 
sions of our own Code which has just received the sanction of 
the Legislature. The article 171 of Title 2, Book 3, contatns 
the following provision: “The testamentary executor pays 
“the debts and discharges the particular legacies, with the 
“consent of the heir or legatee who receives the succession, or 
“ after calling in such heir or legatee with the authorisation 


(1) 4 Macardé, p. 114. 
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“ of the court. He may be sued for whatever falls within the 
“ scope of his duties, saving his right to call in the heir or the 
“ legatee.” Whatever doubts may heretofore have existed as 
to the question under consideration, it is, 1 think, sufficiently 
plain that, under the provisions of this article, a testamentary 
executor may be sued for a debt due by the testator, and that 
it is the duty of the executor to call in the heir or legatee 
when that is necessary. For these reasons, I agree with the 
chief-justice, and my brethren Aylwin et Drummond, in 
thinking that the judgment dismissing the action of Appellant 
against Respondents as executors must be reversed. 

“ The Court, considering that, according to the allegations 
contained in the declaration of Appellant, he was a creditor 
of George M. Douglas at the time of his death, and that, as 
such creditor, Appellant, had a rivht to enforce his claim 
against the whole of the estate of Douglas, including the 
moveable property forming part thereof: And, considering 
that, upon the death of Douglas, Respondents, as the execu- 
tors of his last will and testament, became seized of the 
moveable property belonging to his estate and so subject to 
the payment of the claim of Appellant: And, considering that 
Appellant had a right to enforce hjs claim against the said 
moveable property, by action against Respondents, as, the 
persons legally seized thereof, and, therefore, that, in the 


judgment of the Court below, maintaining the défense au’ 


fond en droit tiled by Respondents and dismissing the action 
of Appellant, there is error: And, as regards the motion of 
Appellant to be permitted to make the heirs and universal 
legatees of Douglas parties in the action: Considering that, 
although Respondents had a right, at their own diligence, to 
have the heirs and universal legatees of Douglas ma:le parties 
to the action, and, although Appellaut was not bound so to do, 
yet that Appellant may have an interest in causing the heirs 
and universal legatees of Douglas to be made parties in the 
cause, aud-that there is no legal objection to their doing so, if 
they think fit; doth, in consequence, reverse the judgment 
rendered by the Superior Court, at Quebec, on the fourth day 
of February, 1865, and, proceeding to render the judgment 
which the Court below ought to have rendered in the preinises, 
doth grant the motion of Appellant praying to be permitted 
to make the heirs und universal legatees of Douglas parties 
in the action: and doth dismiss the défense aw fond en droit 
of Respondents, and doth order the parties to proceed to the 
adduction of evidence upon the other issues in this cause 
raised. (16 D. T. B. C., p. 54) 
TASCHEREAU and BLANCHET, for Appellant. 
ANDREWS and ANDREWS, for Respondents. 
TOME XIV. 29 
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APPEL. 
BANC DE LA REINE EN APPEL, Montréal, 7 juin 1865. 


Présents: DuvaL, Juge-en-Chef, AYLWIN, DRUMMOND et 
MONDELET, Juges. 


LE Pro. GENL. pro REGINA, Appelant, et ELLICE, Intimé. 


Jugé: Qu'il v a appel à la Cour du Banc de la Reine, des décisions en 
Cour Supérieure, sur révision des sentences des arbitres provinciaux.(1) 


L'Intimé ayant fait au gouvernement de cette province une 
demande en dommages, qu'il alléguait lui avoir été causés par 
certains travaux faits à ou près du Canal de Beauharnais, vit 
sa demande renvoyée par les arbitres provinciaux. Se préva- 
lant des dispositions du Statut de la 22 Vict., cap. 3, sec. 60, 
il appela de cette décision à la Cour Supéricure, qui, en ren- 
versant la décision des arbitres, accorda à l’Intimé une somme 
de £8,575. Le procureur-général, au nom de Sa Majesté, se 
pourvut devant la Cour du Banc de la Reine en appel pour 
faire réformer ce Jugement. Par une exception préliminaire, 
l'Intimé prétendit que le jugement de la Cour Supérieure était 
en dernier ressort, et que le statut ne déclarant pas qu'il y 
- avait recours contre ce jugement, ce dernier était final. L’In- 
timé deinandait en conséquence le débouté de l'appel. Les 
parties ayant été entendues, la Cour du Banc de la Reine, sié- 
geant en appel, rendit le jugement suivant : “ This cause being 
called for hearing on the exception préliminaire filed by 
Respondent, both parties are heard thereon by their counsel 
respectively: and the Court doth reject the exception préli- 
minatire tiled by Respondent, with costs.” (16 D.7.B.C.,, p. 64.) 

Hon. G. E. CARTIER, pro Regind. 

ROBERTSON, A. and W., pour l’Intimé. 


—— _ ——-———— = + 


TRAVAUX PUBLICS.—RESPONSABILITE.—DOMMAGES. 


CoURT OF QUEEN’S BENCH, APPEAL SIDE, 
Montreal, 6th March, 1866. 


Present : DUVAL, C.-J., AYLWIN, J., dissenting, MEREDITH, J., 
MONDELET, J. and JOHNSON, J. ad hoc. 


RiGHT Hon. Epwarp ELLICE, Appellant in the Court below, 
Appellant, «nd HER MAJESTY THE QUEEN, Respondent 
in the Court below, Respondent, and F. Contra. 


Tell: That the Crown is liable for damages caused by the erection of 
public works. 


(1) V. art. 1k15 C. P. C. 
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This case originally came before the Provincial Arbitrators, 
on a claim by the Seignior of Beauharnois, for damages caused 
to his property in the Seigniory of Beauharnois, and in the 
adjacent township of Godmanchester, by certain dams erected 
by the Commissioners of Public Works at the head of the 
Beauharnois canal. On the 4th June, 1859, the arbitrators 
rendered an award allowing nothing to claimant, and an ap- 
peal was made under the statute, 22 Vic. c. 3, sec. 60, to the 
Superior Court, Montreal, which Court rendered a judgment 
for £8,575 in favour of the claimant. From this judgment the 
claimant appealed, and an appeal was also taken on behalf of 
Her Majesty. 

The judgment of the Superior Court, which was rendered 
by Mr. Justice BADGLEY, has now been confirmed by the Court 
of Appeals, except that the latter court has gone farther, and 
granted the claimant interest on the £8,575 from the date of 
the judgment appealed from. The details of the case are very 
voluminous, but the following reswmé will serve to show the 
main points in dispute. 

Upon the completion of the Beauharnois Canal by the Provin- 
cial government, in 1849, the Commissioners of Public Works, 
under whose charge that work had been carried on, were 
compelled to raise the head of the water at its upper entrance 
in order to render the Canal efficient for public use ; and, for 
the attainment of this object, caused two permanent dams to 
be erected, one connecting the upper point of Grande Isle 
with Clark’s Island lying above it, both Islands at no gréat 
distance from the mouth of the canal, thereby forming, as it 
were, one continuous dain of considerable length ; and the 
other lower down descending the river, connecting the Grande 
Isle with the Seigniory, the south shore of the St. Lawrence. 
The result was perceptible as the dams rose above the ordi- 
nary river level, and the object desired was fully accomplish- 
ed by their construction. By means of these works, the entire 
channel of the St. Lawrence from shore to shore was narrow- 
ed two-sevenths of its extents, and in addition, the southern 
branch, which had before flowed between Grande Isle and the 
southern bank of the river (the north shore of the seigniory) 
was entirely shut off. The head of water thus obtained did 
considerable damage to individuals by submerging all the 
lands that could be reached by the increased high water level. 
The dams were commenced in the spring of 1849, when the 
water was very low, and were completed in the autumn of 
the following year, 1850, by which time numerous complaints 
and claims for damages were transmitted to the government 
by the owners of the submerged lands, chiefly in the Seig- 
niory and the adjacent townships. Amongst the number 
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were the Seigniors of Beauharnois, as such Seigniors and pro- 
prietors of the adjoining township of Godmanchester. This 
claim, made up by Mr. Brown, the seigniorial agent, was trans- 
mitted to the Commissioneers of Public Works in September, 
1850, and was filed in their office. It was accompanied by a 
request for a voluntary agreement to be entered into between 
the Seigniors and the Commissioners for its amicable adjust- 
ment, or if that were not allowed, for the submission of the 
claim as required by law to the decision of the Provincial 
Arbitrators appointed for such purpose under the Public 
Works Act. The required reference was postponed by the 
Commissioners from time to time, and finally was only sub- 
mitted by them to the arbitrators in 1858. In the interval, 
however, the pressure upon the Government for compensation 
for the submerged lands by the numerous parties interested, 
became so great that the Government appointed special com- 
missioners to examine into the ground of the claims, and to 
effect their final settlement, which was accomplished to a con- 
siderable extent by payment of the various sums established 
by the official Commissioners as compensation for the losses 
caused by the submersions. In 1855, the Commissioners of 
Public Works undertook the construction of a dyke or em- 
bankment upon the lands of the claimant, intended to bea 
protection to the lands liable to be submerged. This work was 
undertaken without the consent of claimant ; and after a pro- 
longed correspondence, the Commissioners notified the Seig- 
nior’s agent that no decisions would be given on his clainn for 
dumagys till the completion of the dyke. Finally, in November, 
1858, eight years after the filing of the claim, and three years 
after the construction of the dyke, the case was submitted by 
the Commissioners to the Provincial Arbitrators. The claim 
made consisted of seven items ; Ist, 7,400 arpents submerged 
in Catherinestown, Seigniory of Beauharnois, at 30s. per ar- 
pent, £11,100. 2nd, 1,500 arpents submerged in township of 
Godmanchester, at, 20s. per arpent, £1,500. 3rd, Land for 
village, 26 arpents, at £50, £1,300. 4th, Land taken for Public 
Works in Grande Isle, 144 at £10, £145 17s 6d. 5th, Land de- 
teriorated from desiccation, 1,383, at 10s. (deterioration in 
value), £691 10s. Od. 6th, Diminution of power at saw mil, 
&e., £500. 7th, Estimated loss of lods et ventes £1,000 ; form- 
ing a total of £16, 237 7s. 6d. By the award of the Provincial 
Arbitrators, the whole claim was thrown out, it being consi- 
dered that any loss which might have been suffered by the 
Seignior of Beaubarnois was covered by the increased value 
of his property. From this award Ellice appealed, and the 
Superior Court confirmed the award as regards items 1, 2, 3 
and 6, allowing the Appellant the sum of £8,575 instead of 
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£14,400 claimed for these items, and totally disallowing the 
claim for items 4, 5 and 7. Each party appealed from this 
judgment. The main points submitted on behalf of the Queen 
were : Ist, that neither the claimant nor his uuteurs were pro- 
prietors of the Seigniory at the time the damages were suid 
to have been suffered, or at any time prior thereto. 2nd. That 
no damages were suffered either in the lands in Catherines- 
town, nor in those in Godmanchester, nor at St. Timothée 
Mill ; but that on the contrary, the lands in Catherinestown 
were largely benefited by the construction of the dyke. 

AYLWIN, J., dissenting, adverted at length to the form of 
the proceedings, and stated his opinion to be that the whole © 
proceedings were an absolute nullity, for the following among 
other reasons : The Crown had been foreclosed from answering 
the petition of claimant in the Superior Court, and there 
could be no foreclosure against the Queen ; the proceedings 
were not instituted in the name of Her Majesty's Attorney 
General. On the part of the Crown there was not one syllable 
in writing where so much was necessary to be stated. Upon 
the merits of the appeal, his honour also thought that judg- 
ment should be reversed. He was of opinion that the arbitra- 
tors should have been ordered to amend their report. There 
was nothing stated in the judgmentas to a certain right of 
passage ; and nothing to secure the property to the Crown in 
the event of it avain becoming available by desiccation. 

MEREDITH, J., concurred with the majority of the Court on 
the law points raised on the part of the Crown. He differed 
only as to the value of part of the land submerged. He con- 
sidered $5 per arpent to be a reasonable indemnity for the 
land outside of the embankment, which could never be any 
use again ; but for land inside the embankment he thought 
$5 too much and that $3. was enough. He agreed’ with Mr. 
Justice BADGLEY in thinking the form of the report of the 
provincial arbitrators very objectionable ; but it would not be 
just to expose the parties to the inconvenience which would 
be caused hy now ordering the award to be amended. 

MONDELET. J., had come to the conclusion that the judg- 
ment appealed from should be maintained. He was not dis- 
posed to take up objection that neither the Appellant nor the 
Respondent had laid before the court, but regarded the case 
as one that should be adjusted upon a fair and equitable basis. 
Upon the whole he coincided with the court below in the con- 
clusions arrived at. 

DuvaL, C. J., said one of the objections was that the re- 
port was irregular; that the arbitrators had not entered into 
particulars and had not assigned a reason for each adjudica- 
tion. It would be strange if this, which was a complaint in 
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the mouth of Ellice, were made a ground for dismissing his 
appeal. Upon the very face of the report there was an error. 
It was said that any loss sustained by claimant was covered 
by the increased value of his property. But this was not suffi- 
cient to justify the depriving a man of his property: for the 
same reasoning would apply to the lund taken for the Grand 
Trunk Railway between Quebec and Montreal. In exprv- 
priating, there were two questions ; first, the value of the pro- 
perty, independent of advantage or disadvantage ; and second, 
the amount of damage, of which a bill of particulars should 
have been stated in the award. There was no difference of 
opinion between Mr. Justice MEREDITH and himself, except 
on a question of fact, as to the value of part of the property. 
The evidence on this point was very contradictory and upon 
the whole, he saw no reason to disturb the estimates of Mr. 
Justice BADGLEY, who had given his opinion on each item of 
the claim. On the question of claimant's title, his honour ob- 
served that the Government had acknowledged his title 
throughout the whole of the correspondance which had taken 
place. No other claimant of the property had appeared since 
1850 up to the present day and no objection had ever been 
made by Government till almost the last moment. With res- 
pect to the Queen being forclosed, there was nothing requir- 
ed in answer to claimant’s petition except to say that there 
was no error in the award. The judgments appealed from 
would be confirmed, but the claimant, Ellice, would also be 
awarded interest on the sum of £8,575 from the date of the 
judgment rendered by the Superior Court. Costs on both ap- 
peals in favour of Ellice. (2 LZ. C. L. J., p. 11.) 
A. & W. ROBERTSON, for claimant. 
T. K. Ramsay, for Attorney General. 





RESPONSABILITE DE L'ENTREPRENEUR. 
BANC DE LA REINE EN APPEL, Montréal, 8 septembre, 1865. 


Présents: DuvaL, Juge-en-Chef, AYLWIN, DRUMMOND et 
MONDELET, Juges. 


Morrison et al., Appelants, et DUCHARME, Intimé. 


Jugé: Qu’aprés la réception d’ouvrages de construction d’une église, 
etc., ceux qui les ont fait construire ne peuvent se plaindre des défec- 
tuosités qui s'y rencontrent, qui ne dépendent pas des vices du sol, à 
moins qu’il n’y ait dol ou surprise. 


Le jugement dont était appel avait été rendu en Cour Su- 
périeure, à Montréal, en faveur de l’Intimé le 30 avril, 1864. 
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Les Appelants, syndics dûment élus pour surveiller la cons- 
truction d'une église et d’une sacristie, en la paroisse de St. 
Gabriel de Brandon, firent acte de marché avec l’Intimé, le 29 
mars, 1855, et l’Intimé entreprit d’ériger ces bâtisses confor- 
mément au devis annexé au marché, et de les livrer completes 
et parachevées le 25 décembre, 1856, à dire d'experts. Le prix 
fut fixé à la somme de £1893 10s. cours actuel, que les syn- 
dics devaient payer à l'Intimé aux différentes époques men- 
tionnées au marché. Par acte passé le 31 décembre, 1855, les 
parties ratifièrent l’acte de marché, mais prolongèrent d'une 
année le délai fxé originairement pour la livraison des bâtisses, 
et pour le paiement des différents termes du prix convenu. Le 
25 août, 1858, les travaux étant terminés, des experts furent 
nommés par les syndics et par l’entrepreneur, pour en faire 
l'exunen, et, sur le rapport, les syndics déclarérent et recon- 
nurent, par acte authentique dressé à cet effet par Piché, et 
son confrère, notaires, accepter et recevoir l'église et la sacris- 
tie, et quitter et déchurger l’entrepreneur de toutes obligations 
quil avait contractées envers eux par le marché, sans cepen- 
dant le décharger de la garantie de dix ans; et comme l'entre- 
preneur avait, à la demande des syndics, réduit la hauteur des 
murs de l’église d'environ trois pieds, il fut convenu à l’amia- 
ble qu’il y aurait déduction de £75 sur le prix du marché. 
Après avoir pris possession des ouvrages, les syndics ayant 
cessé de faire leurs paiements, l’Intimé institua une action 
contre eux, le 10 de juin, 1863, pour deux termes, formant 
£306. Les Appelants plaidèrent à l'action par deux exceptions, 
dont les allégations étaient absolument les mêmes, mais dont 
les conclusions seules différaient. Ils se plaignaient de la ma- 
nière dont les ouvrages avaient été faits, et prétenduient, 
qu'après la livraison de l’église et de lu sacristie, ils avaient 
découvert des vices qui inettaient en péril ces bâtisses ; que 
l'eau et la neige s’introduisaient à travers la couverture de 
l'église et de la sacristie ; que les murs en briques se dégra- 
daient et se détérioraient considérablement ; qu'un des murs 
de la sacristie étaient sur le point de tomber; que le portail 
de l’église travaillait; que les portes et les châssis n'étaient 
pas clos de manière à mettre les bâtisses à l'abri des intempé- 
ries des saisons ; que ces défauts de construction provenaient 
des vices de l'ouvrage et des vices du sol; enfin, qu'en exécu- 
tant le marché, l'entrepreneur ne s'était pas conformé aux 
règles de l’art et aux lois du pays. Ils invoquaient ensuite 
leur défaut de qualité, et alléguaient qu'ils ne pouvaient être 
poursuivis personnellement, vu qu'ils formaient une corpora- 
tion et un corps politique, et que l’action était illégalement 
dirigée contre eux. Les conclusions de la première exception 
étaient simplement que l’action fût déboutée ; tandis que celles 
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de la seconde exceptior. étaient que les Appelants ayant souf- 
fert des dommages de £2000, par suite des vices de cons- 
truction, cette somme devait être portée comme compensation 
de tout montant que l’Intimé pourrait établir lui être dû. Par 
ses réponses, l'Intimé maintint qu'il avait fait ses ouvrages 
d'une manière irréprochable ; que, s'il y avait quelque défec- 
tuosité dans la partie du fond de la sacristie, il n'en était pas 
responsable, car c'était les syndics eux-mêmes, qui, malgré ses 
protestations, avaicnt fait construire une allonge de dix pieds 
à la sacristie ; que les quelques détériorations qui pouvaient se 
rencontrer dans ces bâtisses avaient été causées par l’intem- 
périe des saisons et l'effet du temps, et étaient indépendantes 
de la qualité des ouvrages ; que, de plus, les syndies, au prin- 
temps de 1859, avaient fait élever, sans précautions, et d’une 
manière inhabile, dans le clocher de l'église, une cloche dont 
le poids et la forme ne convenaient nullement à une bâtisse 
de ce genre, et qui en avaient ébranlé le portail ; aussi que, 
peu de temps après, ils l’avaient fait enlever pour lui en subs- 
tituer une plus convenable ; que les syndics avaient reconnu 
souvent que l'Intimé avait parfaitement rempli ses enga- 
gements, en lui payant des sommes à compte, jusqu'au 15 
mai 1861, et en lui promettant, tant verbalement que par 
lettres missives, de le payer en entier; que, trois ans après la 
livraison des batisses, en avril 1861, les syndics et le curé de 
la paroisse avuient donné à l'Intimé un certificat recon- 
naissant que les ouvrages étaient d’une construction solide et 
durable, et que les connaissances du demandeur dans l'ar- 
chitecture ou la construction d'églises, et sa probité, étaient 
une assurance du succès et de la bonté des ouvrages soumis à 
son exécution. Une enquête fut instruite sur ces prétentions 
adverses, et, le 30 avril 1864, intervint le jugement suivant : 
SMITH, Justice : “ The Court, considering that Plaintiff hath 
“ proved the material allegations of his action, and that De- 
“ fendants are justly and truly indebted to Plaintiff in the 
“amount claimed by this action; and, further, considering 
“that Defendants have failed to allege or establish, in any 
“ way, any right to have or maintain the conclusions taken 
“by their Eaceptions, or to bar the rights of Plaintitf to 
“ recover the amount so due and owing to him ; and, further, 
“considering that Defendants did, on the 25th day of 
“ August, in the year, 1858, receive the work undertaken to 
“be dune by Plaintiff, and did accept the same and com- 
“ pretely discharge and exonerate Plaintiff from all liahility 
‘by reason of the said undertaking, save and except from 
“ such liability as would attach by Taw against him as such 
“ architect and undertaker, and this after a full and complete 
“ examination of the work so done and completed by Plain- 
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“ tiff; and, further, considering that Defendants did, before 
“ the institution of the present action, fully acknowledge 
“ that the work was so done in a complete, skilful and work- 
“ man like manner, and that the same was, in all respects, 
“ sufficient and according to the contract, and this by letters 
“ written to Plaintiff by Defendants and on their behalf, and 
‘* long after the work had been accepted and fully completed 
“and finished: and, further, considering that Defendants 
‘ have not alleged or proved that any surprise was practised 
“on Defendants, and that they were hindered from making a 
“complete examination before accepting such work and 
“ writing such letters, and that there existed any secret or 
“ latent defects which could not have been discovered at the 
“ time of the examination of the work and of its acceptance ; 
“ and, further, considering that Defendants have failed to 
“ prove the existence of any vice du sol or of construction for 
“which Plaintiff could be held lable as such architect or 
‘ undertaker, falling within the reserve stipulated by Defen- 
“ dants at the time of the acceptance of the work and of the 
“ discharge given to Plaintiff by reason thereof, but on the 
“ contrary that the weight of testimony is in this particular 
“ in favor of Plaintiff: The court doth overrule the Excep- 
“ tions pleaded by Defendants, and doth condemn Defendants, 
“ in their quality, to pay Plaintiff the sum of three hundred 
“ and six pound, &c.” 

MONDELET, Juge: Les difficultés suscitées par les Appelants 
à l'Intimé, qui réclamait ce qu'il alléguait lui être dû sur les 
constructions par lui faites à l'église de Saint-Gabriel de Bran- 
don, sont, à mon avis, de très mauvaises chicanes. Il me paruît 
prouvé que l'Intimé a fait de bon ouvrage, et que les craques 
ou fissures qui sont survenues depuis la confection de ces 
ouvrages, lesquels ont, d’ailleurs, été acceptés et reçus par les 
Appelants, comme syndics, sont de peu de conséquence, sous 
plusieurs points, et que d’autres ont été le résultat de la négli- 
gence à réparer ce que le mauvais temps ne manque jamais, ou 
rarement de produire. Quant à ce qu'on prétend à l'égard de 
la séparation du comble et du portail, la cause en a été le 
placement imparfait d'une cloche qui ne convenait pas au clo- 
cher, mise et sonnée sur le long, au lieu de l'être sur le travers 
de l'église qu'elle ébranlait, et qu'il a fullu, après une dizaine 
de jours d'épreuve, remplacer par deux autres cloches plus 
petites. Je crois que la cause principale du procès peut facile- 
ment se tracer à la conduite indiscrète, violente méme du curé 
Turcotte, dont la disposition exagérée décèle rssez l'esprit 
dont il était animé lorsqu'il a été examiné coinme témoin. Le 
jugement dont on a appelé me paraît bien fondé, et je pense 
que nous devons le confiriner. 
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Duvat, C. J., said the court was of opinion that the judg- 
ment of the Court below was quite right. Two persons had 
made a careful examination of the building and were of opi- 
nion that the defects complained of could have been remedied 
at first for a few dollars. No objection was made by Defend- 
ants till a long time after. The contractor had done his work 
properly and fulfilled the contract. 

Judgment confirmed unanimously. (1 L. C. L. J., p. 55, et 
16 D. T. B. C., p. 65.) 

LAFRENAYE and ARMSTRONG, for Appellants. 

Rover Roy, Q. C., for Respondent. 


PAIEMENT DES FRAIS A L'AVOCAT. 
SUPERIOR COURT, Québec, 9 octobre 1865. 


Before STUART, Justice. 


YounG, Plaintiff, vs. BALDWIN, Defendant. 


Jugé: Que le paiement de dépens à un procureur ad litem, qui n’avait 
pas obtenu distraction ‘le dépens, et qui n’avait aucune autorité spé- 
ciale pour les recevoir, est néanmoins valable. 


The action was instituted for the recovery of seven thou- 
sand dollars, alleged to be due by Defendant to Plaintiff, 
representing the firm of G. B. Symes & Co. for a like sum 
and interest, lent by the firm to Defendant. Defendant plead- 
ed : “ That, previous to the institution of the present action, 
Plaintiff had impleaded Defendant for the same cause of 


. action as that in the present case, which former suit, under 


the provisions of the chapter 82, Consolidated Statutes for 
Lower-Canada, had been withdrawn by Plantiff subject to the 
payment of Defendant’s costs. That these costs, although duly 
taxed, had never been paid to Defendant; he, therefore, con- 
cluded for the disinissal of the action, quant à présent.” The 
same objection, together with a plea of prescription, was also 
taken by Defendant in his plea of perpetual exception. The 
Plaintiff demurred to the first count of Defendant's perpetual 
exception, on the ground that the non-payment of costs on a 
former action, could only be made the matter of a temporary 
exception, but could not be set up by perpetual exception to 
Plaintiff's action. A special answer to Defendant's plea of 
temporary exception, was also produced by Plaintiff, in which 
he alleged : “ That before. the institution of this action, Plain- 
“ tiffdid well and duly pay to Defendant, to wit: to D. D. 
“ O'Meara, his attorney ad litem in the said suit or action, 
“ the sum of $24.23, being the costs incurred in the said suit, 
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“and which sum the attorney ad litem received in satisfac- 
“ tion and payment of Defendant's costs in the action.” The 
Defendant encountered Plaintiff's special answer to Defen- 
dant’s plea of temporary exception by a demurrer, assigning 
iu support thereof the following reasons: “ 1° Because it is 
“ not alleged in the special answer, that Defendant had ever 
“ authorized or empowered O’Meara, to draw or receive the 
“ costs alleged to have been paid the said O’Meara.” “2° Be- 
“ cause it does not appear that O’Meara had any special 
“ power or authority whatever by or from Defendant to 
“receive the said costs.” “3° Because it does not appear 
“that O'Meara, had demanded or obtained distraction de 
“ dépens, in the suit referred to by Defendant in his plea of 
“ temporary peremptory exception.” ‘4° Because, in the 
“absence of such demand, for distruction de dépens, by 
“ O’Meara, and the granting of the same, by this Court, 
“ Plaintiff could not legally pay the costs to O'Meara, and 
“ O'Meara could not legally receive the same from Plaintiff.” 
‘5° Because the payinent of the costs to O'Meara, was not a 
“ valid payment, and did not and does not bind Defendant, 
“ or operate as a discharge in favor of Plaintiff.” -Pencberton, 
for Plaintiff, in support of the demurrer: urged that an 
attorney aud litem could not receive the costs of an action, 
unless he had previously asked for and obtained distraction 
de dépens, or had some special power from his party to that 
effect ; the costs of an action were the accessory of the prin- 
cipal, and were the property of the party in whose favor 
they were adjudged. There were rules laid down by every 
French writer on this subject, which had still all the force of 
law in Lower-Canada. The Plaintiff having paid the costs to 
a person not authorized to receive them, must bear the penal- 
ty, and his ‘action under the statute must be dismissed. (1) 
For Plaintiff, it was contended that, although, under the old 
regime, the principles laid down by Defendant might have 
prevailed, under our modern Jurisprudence, they did not. The 
Bar was constituted by statute. The powers of an attorney ad 
litem had been by custom extended to receiving the cost: in 
suits, even without distruction de dépens being demanded, 
The costs of a suit were regarded as the fee of the attorney. 
to which he was of right entitled. In this case too, the attor- 


(1) Authorities cited by Defendant. Ferrière, Dict. de Droit, vbo. Pro- 
cureur, $ 10; Ancien Denisart, vbo. Dépens, Nos 38 et seq. ; Ancien De- 
nisart, vbo. Procureur, No 65; Ancien Denisurt, vbo. Distraction de Dé. 
pens; Pothier, Procédure Civile, vol. II, ch. 1, art. 6; Pothier, Mandat, 
No 135; 2 Pigeau, Procédure Civ,, p. 309 ; Sirey, Lode de Procédure Civ., 
art. 133: Guyot. vba. Procureur, Dépens, Distraction; Merlin, vba. Pro- 
cureur, Dépens, Distraction. 
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ney in the former cause, might even now come into Court and 
demand distraction de dépens, which must be granted to 
im. 

JUDGMENT: “ The Court, considering that the demurrer is 
unfounded in law, doth overrule and dismiss the same.” (16 
D. T. B. C, p. 70.) 

VANNOVOUS, for Plaintiff. 

PEMBERTON, for Defendant. 

HEARN, Counsel for Defendant. 


JUGEMENTS INTERLOCUTOIRES EN REVISION. 
SUPERIOR COURT, IN REVIEW, Quebec, 4th December, 1865. 
Before BADGLEY, STUART and TASCHEREAU, Justices. 
Youna, Plaintiff, vs. BALDWIN, Defendant. 


Jugé : Que des jugement< interlocutoires ceux seulement dont l’aprel 
est permis sont sujets à revision. 


The Defendant inscribed the cause for review of two inter- 
locutory judgments rendered by the Superior Court, on the 
9th October, 1865, disinissing the Defendant's demurrer to 
the special answer to the temporary exception, dismissing the 
Defendant’s demurrer to the special answer to the second and 
third perpetual exceptions, and, lastly, dismissing the Defend- 
ant’s demurrer to the speeial unswer to the fourth perpetual 
exception. Upon this it was moved on behalf of the Plaintiff 
that the inscription for review be declared of no effect and 
made void : 1° Because these interlocutory jugdments could 
be remedied by the tinal judgment in the cause. 2° Because 
these judgments could not be reviewed and examined by 
three judges of the Court sitting as a Court of review. 

JUDGMENT: Motion absolute. (16 D. T. B. C., p. 242.) 

VANNOVOUS, for Plaintiff. 

PEMBERTON, for Defendant. 
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CORPORATION MUNICIPALE.—QUASI-CONTRAT. 
Cour DE CiRCUIT, Arthabaska, 11 mars 1862. 
Présent : STUART, Juge. 


LeMay, Demandeur, vs. LA MUNICIPALITE DE CHESTER OUEST, 
Défenderesse. 


Jugé: Qu'un inspecteur des chemins ne peut lier une municipalité 
pour les travaux qu’il fuit faire, à l'insu de ladite municipalité ; et qu’il 
faut une convention avec le corps municipal pour l’obliger. 


Le Demandeur poursuivait pour le recouvrement de la 
somme de £25, pour quatre ponts faits sur le chemin Craig, 
dans les lnites de la municipalité de Chester-Ouest, en 1858. 
La Défenderesse plaida par une dénégation et par exception, 
disant qu'il n’y avait jamais eu de contrat entre le Demandeur 
et lu Défenderesse au sujet des travaux réclamés, et que le 
tout avait été fait sans sa participation aucune. La preuve 
établissait les faits allégués par la Défenderesse. 

* TALBOT, pour le conseil, soutenait que le droit d'action, 
sous de telles circonstances ne compétait qu'en faveur de l'ins- 
pecteur contre le propriétaire du terrain traversé par le che- 
min sur lequel les ponts uvaient été construits. (1) 

L'action est en conséquence renvoyée avec dépens. (16 D. 
T. B. C., p. 241.) 

PACAUD, pour le Deinandeur. 

HOULE, pour la Défenderesse. 

T'ALBOT, Conseil. 


HEARING IN REVIEW. 
SUPERIOR COURT, Montreal, 22 June, 1865. 
Present: BADGLEY, BERTHELOT and Monk, Justices. 

Attorney General pro Regina and the Grand Trunk R.R. Co. 

Heid : That the Court has a discretionary power to give precedence 
to any particular case, notwithstanding 27-28 Vict., cap. 3 ', sec. 24, says: 
‘The case shall be heard in its order on the first day in term on which 
it can be heard” (2) (1 £. C. L. J., p. 38.) 

H. SruaRT, Q. C., for Attorney-General. 

T. W. RITCHIE, for Grand-Trunk. 


(1) Stat. Ref. du B. C., cap. 24, sec. 51, sous-sec. 5. 
(2) V. art. 500 C. P. C.. 
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INJONOTION. 
SUPERIOR Court, Montréal, 9 décembre 1865. 
Before : MONK, Justice. 


THE ATTY. GENL pro REGINA, Petitioner, vs. THE GRAND 
TRUNK RaILwAY COMPANY OF CANADA, Defendants. 


Dans des procédures pour une injonction contre la compagnie du 
Granc Tronc de chemin de fer du Canada, en vertu des dispositions du 
Statut Refondu du Bas-Canada, chap. 88, sec. 9, sous-sec. 1, il était allé- 
gué que la compagnie avait illégalement exercé le métier de charretiers, 
dans la cité de Montréal, et transporté du fret de la cité à leur dépôt, et 
dudit dépôt à la cité et avait pour cela prélevé certains taux sans l’au- 
torité d'aucun règlement approuvé par le gcuverneur en conseil, au dé- 
triment des charretiers et citoyens de Montréal, et l'on cencluait à ce 
qu’il fût déclaré qu’en ce faisant la compagnie avait exercé des privi- 
lèges qui ne lui étaient pas accordés par la loi, et avait excédé ses pou- 
voirs égaux, et concluant aussi à ce qu’il fût enjoint à la compagnie de 
s'abstenir de charroyage dans la cité, et restreinte du transport de fret 
entre le dépôt du chemin de fer et les magasins et résidences dans la 
cité. 

Jugé: lo. Que les allégations de la requête, telle que présentée, 
étaient suffisantes et qu’icelle ne serait pas rejetée sur motion pour la 
faire mettre de côté, et sur défense au fond en droit. 

20. Qu'il résultait des témoignages produits, que la collection et ja 
livraison de fret par des charretiers exclusivement employés pour cet 
objet par la compagnie ne faisaient aucun tort au public, mais au con- 
traire lui étaient un avantage. 

30. Que la compagnie avait droit d’employer exclusivement certains 
‘charretiers pour la collection et livraison de fret ; et que ceci n’était 
aucune vivlation de leur charte, mais était essentielle, ou du moins un 
incident de leur négoce comme voituriers, (common carriers) et tombait 
sous les dispositions de ‘ L'acte concernant les chemins de fer; ” (Sta- 
tut Refondu du Canada, chap. 66, sec. 8,) lequel pourvoit que la compa- 
gnic ‘ sera investie de tous les pouvoirs, droits et priviléges qui sont ou 
pourront être nécessaires pour effectuer les intentions et les objets du 
présent acte et de l'acte spécial passé A cet effet, et qui seront propres à 
cette corporation, etc.” 

40. Quo les plaignants, charretiers de la cité de Montréal, n’avaient 
pas constaté qu'ils avaient souffert de manière à ce que la Cour tût jus- 
tifiable à émaner Vinjonction que l’on demandait. 

50. Qu'il ne sera émané aucune injonction pour empêcher les Défen- 
deurs de commettre des actes illégaux qui ne sont pas constatés avoir 
été directement injurieux aux réquérants, et en même temps injurieux 
au public. 

Il semble: Que dans le cas où la requête ailéguait qu’il n’y avait aucun 
règlement de Ja compagnie approuvé par le gouverneur en conseil, pour 
régler et établir les taux sur leur chemin, et la compagnie alléguait que 
tel règlement avait été sanctionné par le Gouverneur Général, et qu’au- 
cuno preuve ne fut fuite par l’une ou l’autre des parties touchant telles 
allégations: La Cour maintiendra que l’onus probands incombait sur la 
compagnie, et gue nul tel règlement existait. 


Monk, Justice: This is an application made to me at the 
instance of the Attorney-General against the Grand Trunk 
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Railway Company of Canada, for an injunction to restrain 
that Company from the exercise of the business of common 
carters within the limits of the city of Montreal. It would 
uppear from the evidence adduced, that the Grand Trunk 
Railway Company employ exclusively Shedden to collect and 
deliver freight within and near the city of Montreal. That 
the master carters of this city are excluded from all partici- 
pation in the business of collecting and delivering for the 
Grand Trunk; and, consequently, it is sought, upon the 
grounds to be hereafter fully stated, to restrain the company 
from the exercise of this privilege or monopoly, carried on in 
this way through the instrumentality of Shedden. Before pro- 
ceeding to develop the particular facts of this case and to ad- 
judicate upon the points submitted, it may be proper to remark 
that, in England, this proceeding is by rule, and the cases are 
tried upon affidavits. In this country, we have special legislation 
on the subject. These provisions of law are found in the 88th 
chapter of the Consolidated Statutes of Lower Canada, s. 9, and 
are to the following effect: “Whenever any association or 
number of persons act within Lower Canada as a Corporation, 
without having been legally incorporated, or without being 
recognised as such Corporation by the Common Law of Lower 
Canada, and whenever any Corporation, Public Body or Board 
offends against any of the provisions of the act or acts, creat- 
ing, altering, renewing, or reorganizing it, or violates the pro- 
visions of any law in such manner as to forfeit its charter by 
mis-user, and whenever any such Corporation, Public Body or 
Board has done or omitted any act or acts, the doing or omit- 
ting of which amounts to a surrender of its corporate rights, 
privileges and franchises, and whenever any such Corpora- 
tion, Public Body or Board erercises uny franchise or privi- 
lege not conferred on it by law, it shall be the duty of Her 
Majesty's Attorney-Gencral for Lower Canada, whenever he 
has good reason to believe that the same can be established 
by proof, in every case of public interest, and also in every 
such case in which satisfactory security is given to indemnify 
the government against all costs and expenses to be incurred 
by such proceeding, to apply for and on behalf of Her Majes- 
ty to the Superior Court sitting in the district in which the 
principal office or place of business of such persons so unlaw- 
fully associated together, or of such Corporation, Public Body 
or Board is situate, or to any judge of such court in vacation, 
by an information, declaration or petition, (req wete lubellée,) 
supported by affidavit to the satisfaction of such court or 
judge, complaining of such contravention of the law, and 
praying for such order or judgment thereon as may be autho- 
rised by law.” Thereupon a writ issues, and the Defendants 
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are called upon, as in all other cases, to answer the declaration 
or petition, and the subsequent proceedings are similar to 
those in ordinary suits at law. The Grand Trunk Railway 
Company of Canada was incorporated, and its charter altered 
and amended under a variety of statutes to which it is not 
necessary to refer at tlie present moment; and to this Corpo- 
ration the clauses of the Railway Consolidation Act, 14 and 
15 Vic. cap. 51, are applicable, and some of which will have 
to be considered hereafter. I may remark, that I consider it 
proper to review the pleadings and evidence at greater length 
than in ordinary cases, because the question is new here, and 
of public importance. The petition sets forth several distinct 
charges against the Grand Trunk. Some of these charges are 
general,some specific; and they may be succinctly stated to 
be as follows, viz.: Ist. That the Grand Trunk Railway Com- 
pany of Canada exercise the occupation of carters in and 
within the limits of the city of Montreal, and carry and tran- 
sport for hire, goods and merchandize from their depots to 
and from the stores and residences of the citizens of Montreal. 
2nd. That the compuny charge tolls fur the transport of goods 
and merchandize from Montreal to places on their line of 
Railway, and that such tolls are uniform, and the same, 
whether the goods and merchandize are carted at the expense 
of the sender and receiver of the same, by his own carter, 
or at the expense of Defendants by persons employed by 
them from and out of the tolls so charged. 3rd. That De- 
fendants openly, publicly and in violation of law, have 
used for a year and upwards, and do now use carts and 
sleighs, with horses attached, for the transport of goods and 
merchandize to and ‘from their depots with the letters G.T.R. 
printed thereon, to wit: Grand Trunk Railway, in and within 
the limits of the city of Montreal, and do exercise the occu- 
pation of carters in and within the city. 4th. That Defen- 
dants demand and obtain payment of tolls, which are not 
payable at the same time and under the same circumstances 
upon all goods; but that, on the contrary, they exercise an 
undue advantage. privilege and monopoly, injurious to the 
carters of Montreal and the citizens, and which could not by 
law be authorised by any by-law, legally enacted or approved 
by competent authority. Sth. That the tolls exacted by De- 
fendants for the transport of goods and merchandize on their 
Railway include cartage rates, and are levied without the 
authority of any by-law to that ctiect, approved of by th2 
Governor in Council, «nd thet the same has not been pulb- 
lished in the Canada Guzette. 6th. That Defendants have 
not printed and stuck up in the officeor place where the 
tolls are to be collected, or in every or any passenger car, a 
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printed board or placard exhibiting all the tolls payable, and, 
particularizing the price or sum to be charged, for the car- 
riage of any matter or thing. And the conclusions of the 
petition ask for seven different orders or judgments, viz: 
that it should be adjudged and declared: Ist. That the com- 
pany have exercised a franchise and a privilege not conferred 
by law. 2nd. That the company have offended against the 
provisions of the Act or Acts creating, altering, renewing or 
re-organizing the Corporation. 3rd. That Defendants have 
exceeded the powers, capacities, franchises and jurisdictions 
conferred upon them. 4th. That the imposition of tolls, in- 
cluding the cartage of the goods and merchandize, in and 
within the limits of the city of Montreal, be declared illegal, 
and in contravention of the law. Sth. That the imposition 
of tolls without the authority of a by-law, approved of by 
the Governor in Council, &c., be declared illegal. 6th. That 
it be declared that Defendants carry on the business and 
occupation of common carters within the limits of the city of 
Montreal, and that their doing so is illegal. 7th. That the 
company be enjoined to abstain from using the occupation of 
carters within the city of Montreal, and be re-trained from 
carrying goods and merchandize from and to their depots to 
and from the residences and stores of the citizens of Mon- 
treal. The Defendants met the action by a motion to quash the 
writ and petition, by a special demurrer, and by three other 
pleas amounting to the general issue. It is necessary to advert 
to this preliminary plea. The reasons assigned in the demur- 
rer are: 2nd. Because the allegations of the petition are 
wholly vayue, uncertain and indeterminate, and the pretended 
offences or contraventions of law thercin alluded to are not 
particularized or specified as to time, place, or circumstance, 
and no specification of the alleged acts or omissions, intended 
to be proved or relied on, is contained in the petition. 
3rd. Because it not alleged in the petition that any person or 
persons was or were injured or defrauded, or, if so, in what 
manner any such person or persons was or were injured or 
defrauded by any of the alleged acts or omissions of Defendants 
Ath. Because the petition illegally combines and includes seve- 
ral pretended illegal acts and omissions of Defendants ; some 
of which are properly the subject of a writ of Mandamus, and 
others of a process or proceeding in the nature of a writ of pro- 
hibition, and which require separate pleas and issues. and call 
for separate and distinct orders and judgments, and cannot by . 
law be contained in one complaint or petition. 5th. Because no 
interest whatever is disclosed by the petition, on the part of 
the private persons named therein, in the pretended illegal 
acts or omissions of Defendants, nor in the maintenance of 
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the conclusions of the petition. 6th. Because the conclusions 
of the petition are wholly vague and insufficient, and judg- 
ments and orders are thereby illegally demanded, not upon 
alleged distinct and defined acts, defaults or omissions of De- 
fendants, but upon general abstract questions of law, in the 
decision and determination of which no interest is alleged by 
the petition on the part of any person or persons. and a judg- 
ment upon. which questions would be of no practical force or 
effect. 7th. Because Defendants were and are, by law, common 
carriers for hire of: goods and passengers, and, as such, had 
and have the right for the convenience of the persons employ- 
ing them; as well as for their own convenience, in the ordin- 
ary course of their business of common carriers, and as inci- 
dental thereto, at any place in Montreal, to receive goods for 
carriage, or deliver goods which have been carried on the 
Railway. 8th. Because in and by the petition, no infraction is 
shown on the part of Defendants, of any of the rights confer- 
red, or obligations imposed upon them by the acts incorporat- 
ing or referring to them, such as to justify the conclusions of 
the petition. After hearing upon the motion as well as upon 
the demurrer, I gave the following judgment on the 26th of 
April last: “ Having duly considered the motion of the 12th 
“day of April instant, made on behalf of Defendants, that 
“ the writ of summons issued, and the petition filed, and each 
“of them, be quashed and set aside. Having examined and 
“considered the reasons urged in support of the motion and 
‘heard the parties upon the motion, I do dismiss the motion, 
“ with costs ; and, having considered the défense au fond en 
‘“ droit pleaded by Defendants, to the petition and deinand of 
“ petitioner, and heard the parties, I do order, avant faire 
“droit upon the said demurrer, that evidence be adduced.” I 
was then, and I am still of opinion, that the motion to quash 
should be rejected, and I have no hesitation in saying that 
the special demurrer is likewise unfounded. So far as this 
complaint goes, I think the petition is prepared with great 
skill and with marked ability. The allegations set forth the 
whole case with force, clearness and precision. It may be that, 
here and there, in the statement of the facts, and the matter of 
complaint some vagueness and want of detail may be apparent, 
and a slight redundancy of averment occasionally may be found. 
But this superabundance of allegation,the accumulation obser- 
vable in the conclusions of the petition, do not, in my judgment 
impair or weaken the point and effect of the whole.The case is 
fairly and fully stated, and in such a way as legally to force the 
company upon their defence, and to bring the cause up for adju- 
dicution upon its merits, more particularly as all the points of 
law urged in this preliminary plea come up under the gener a 
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issue. The special demurrer is therefore dismissed, with costs. 
There remain the three pleas above referred to. Upon this 
issue, the parties have proceeded to enquéte. It may be suc- 
cinctly stated that, on behalf of petitioners, the evidence went 
to prove that the cartage to and from the company’s depot, 
for about eighteen months past, had been exclusively done by 
Shedden, a person who took out licenses as a carter ; that pre- 
viously another system prescribed the cartage being done by 
carters employed by the parties sending or receiving goods, 
that the new system was inconvenient, and the old one much 
preferred. On behalf of the company, a number of witnesses 
were examined, and they are, I may say, unanimously of opi- 
nion that the system complained of by petitioners has proved 
and still proves a great benefit and convenience to the public. 
After considering this conflicting testimony with great care, 
I have no hesitation in expressing the opinion that it is prov- 
ed that the collecting and delivering freight, merchandize, 
packages, &c., by the company’s carters, is a convenience and 
beneticial to the public. It must, I think, be obvious to every 
dispassionate and unbiassed mind, that, if not absolutely 
necessary to carry on the business of the company, yet that 
their system in this particular, and wholly irrespective of 
some very objectionable features to be adverted to hereafter, 
must be highly useful to their customers; and it appears to 
me, moreover, that this opinion is fully corroborated by the 
evidence adduced by Defendants. But the complainants con- 
tend that public convenience alone is not the question here. 
Assuming that the public at large are benefitted by this 
arrangement, there still remains the complaint by petitioners. 
That the Grand Trunk, particularly, by the occupation of 
common carters in and within the limits of the city of Mont- 
real, and by the charging of tolls including cartage rates, and 
by the absence of any by-law authorizing any tolls to be col- 
lected, approved of by competent authority, have offended 
against the provisions of the act and acts creating, altering, 
renewing, or re-organizing them as a corporation, and have 
exercised and assumed to exercise franchises and privileges 
not conferred upon the corporation by the act or acts or by 
any law, and have exceeded the capacity and jurisdiction con- 
ferred by law on the corporation, and illegally assumed 
powers and privileges beyond, and in addition, and contrary 
to those which by virtue of the act or acts, creating, altering 
and renewing or re-organizing said corporation, were confer- 
red on the corporation, thereby affecting the public interest to 
an extent sufficient for all the purposes of this petition. 
Before proceeding to consider at length the arguments and 
the authorities offered vy the respective counsel of the parties, 
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it may be proper to dispose at once of one point in this case. 
It was formally alleged by the complainants that the compa- 
ny have no by-law regulating and establishing the tolls upon 
their line of road ; and that, if such by-laws have ever been 

assed, they have never been submitted to, or been approved 
of by the Governor in Council. To this the company replied 
that such by-law had been passed and sanctioned by the 
Governor according to law. Now Defendants have wholly 
failed to sustain this averment by proof, and, in the absence 
of such proof, I must assume as true, that there has been a 
great and serious omission here. This no doubt is a very grave 
irregularity, amounting to a violation of law,and the sooner it 
is remedied, and the express requirements of the statute are 
complied with, the better. It has been urged, however, by De- 
fendant’s counsel, that I have nothing to do with this alleged 
infraction of the law on the present occasion. But, without 
anticipating opinions which will receive a more suitable ex- 
pression as the authorities and decisions applicable to the case 
are more fully developed and examined, I come now to the 
consideration of the law as presented at the argument by the 
respective counsel who have submitted the case with so much 
ability and learning. Mr. Stuart's propositions upon the facts, 
as proved on the behalf of petitioners, may be stated as fol- 
lows, viz: 1st. It is clearly proved that the company, through 
Shedden, their subordinate agent, or employé, exercise and 
use the occupation of carting for hire to and from their de- 
pots within the limits of the city of Montreal. 2nd. That, in 
doing so, it is established as a matter of fact, that the com- 
pany is guilty of an infraction, a violation of law, because 
their charter does not confer on them any such right, priv- 
ilege or franchise, but on the contrary limits their operations 
to their line of railroad. 3rd. That in addition to this vio- 
lation of law, it will be seen that they in this way exercise a 
monopoly which is directly detrimental to the muster carters 
of Montreal ; and both for that reason, and because such an 
occupation is a violation of law, the case is one of public in- 
terest, and concerns the master carters and the public at 
large. 4th. That the carrying on the business of carters by 
the company under the system pursued by them, and as 
proved, necessarily involves a variety of distinct violations of 
the law, such as are fully enumerated in the conclusions of 
the petition, and each and all of which, whether considered 
separately ur combined, in one continuous, open and public 
transgression of their charter, brings the acts of the corapany 
under the provisions of the statute, and imposes upon me the 
duty to restrain them from a course of proceeding at once 
illegal and of the highest interest to the public generally, and 
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to the master carters of this city in particular. 5th. That 
whether these open and public violations of the law conduce 
to the advantage of the public, or be or be not, in the opinion 
of a majority of the citizens, a convenience to the community, 
the infraction of the law alone justifies the application of the 
restraining power of the Court. Upon the first point, it is 
unnecessary to say more than that the fact asserted by peti- 
tioners is clearly and conclusi‘ely established. Shedden is 
the agent or employé of the Grand Trunk, and is employed in 
the manner and for the purpose set forth in the petition. It 
is quite true the company derive no pecuniary advantage 
from this arrangement, but it is equally certain that the com- 
pany have granted to Shedden an exclusive preference, and 
that he is exclusively employed by them. Whether this pro- 
ceeding on the part of the company be in itself illegal or not, 
and if it be so, whether it is an infraction of the law which 
the present petitioners can have stopped by an injonction, 
will come up for consideration in the sequel of these remarks. 
[ may also state that the company s system of charging, gen- 
erally, cartage in the regular tolls, on their road, without dis- 
tinguishing between these charges, is proved as alleged by 
petitioners, but no instance is given, or bronght under my 
notice. It is, moreover, established as a matter of fact that 
the company are in the habit of charging curtage for collec- 
tion and delivery, whether the work be done by their own 
carters, or by those of the consignor or consignee. But here 
again petitioners have failed to allege or prove a single instance 
in which this has been done. It is likewise clear, in my opinion, 
from the evidence adduced, that in the charge for cartage of 
freight, to and from their depots, the company exact the same 
amount for carting one or two miles that they do for the 
shortest distance ; that, in other words, the tariff for carting 
is uniform, irrespective of distance. But again no cases are 
shown where this has occurred. From this peculiar mode of 
doing business and dealing with their customers, I think it 
cannot be denied that, as a matter of fact sufficiently proved, . 
there must inevitably result something very anomalous ; that 
is inequalities, perhaps unreasonable preferences in the tolls 
and rates which the company charge the public. Finally, it is 
proved that a highly respectable body of men are almost en- 
tirely, if not entirely, excluded from all participation in a 
branch of business very extensive and important, and which 
they contend should be free to them and open to competition. 
Upon the law of this case a great number of decisions and 
authorities from England. France and America, in support of 
the claimants’ pretensions, have been cited Most of the cases 
cited by Mr. Stuart go to establish the nature and effect of 





470 RAPPORTS JUDICIAIRES REVISÉS 


the writ of injunction and point out the cases in which such 
a remedy will apply, he has also cited authorities to show the 
limited power of corporations. “ A corporation being the mere 
creature of law possessing only those properties which the 
charter of its creation confers upon it, either expressly or as 
incidental to its very existence.” (1) “ That x corporation is 
strictly limited to the exercise of the powers which are spe- 
cifically conferred on it will not be denied. The exercise of the 
corporate franchise being restrictive of individual rights, can- 
not be extended beyond the letter and spirit of the act of in- 
corporation.” (2) The first case cited was that of the company 
of proprietors of the Navigation of the River Dun, against 
the North Midland Railway Company. There it was held 
by the Lord Chancellor “ that when it is clearly shown 
that a public company is exceeding its powers the Court 
cannot refuse to interfere by injunction.” The special cir- 
cumstances of that case were very different from the pre- 
sent. But what was there held is, no doubt, good law. The 
next citation is from Shelford, on the law of Railways, vol. 1, 
p. 100. He says: “ If a railway or other companies go beyond 
the powers which the legislature has given them, and in a 
mistaken exercise of those powers interfere with the property 
of individuals, the Court of Chancery is bound to interfere 
for the purpose of keeping such companies within those 
powers,” (3) “ of course it must be a case in which the Court 
is very clearly of opinion that the company are exceeding the 
powers which the act has given them.” (4) “ This is a most 
wholesome exercise of the jurisdiction of the Court, because 
great as the power necessarily are to enable the companies to 
carry into effect works of magnitude it would be most pre- 
judicial to the interests of all persons with whose property 
they interfere, if there were not a jurisdiction continually 
open and ready to exercise its power for the purpose of keep- 
ing them within that limit which the legislature has thought 
proper. to prescribe for the exercise of their powers whenever 
‘a proper case for it is brought before the Ceurt,” otherwise 
the result may be that after property has been taken and des- 
troyed, after a house has been pulled down and a railway subs- 
tituted in its place, the owner may have the satisfaction at a 
future period of discovering that the Railway Company were 


(1) Trustees of Darthmouth College vs. Woodward, 4 Wheaton, 518 ; 4 Cond. 
Rep. 526, see page 443. 


(2) Beatty vs. Knorwler. 4 Peters, 152, see page 444. 
(3) Ayar vs. Regent’s Canal Co., Coop. 77. 


(4) River Dun Navigation Cv. vs. North Midland Rail. Co., 1 Eng. Rail. 
Cases, 154. 
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wrong.” (1) “ Where a railway company had by its charter the 
exclusive right to transport and carry persons, produce, mer- 
chandize and all other things.” “ That injunctions in substance 
mandating though in form merely prohibitory, have been and 
may be granted by the Court is clear. This branch of its juris- 
diction: may be one not fit to be exercised without particu- 
lar caution, but certainly it is one fit and necessary under 
some circumstances to be exercised under what circums- 
tances it should be exercised must bematter for judicial discre- 
tion in each several case ”(2) In that case mandatory injunc- 
tion was granted, which in effect compelled a railway company 
to pull down walls which they had built,in order to prevent 
another railway company from crossing theirline. The next case 
is taken from the Georgia Reports, p. 221, and would seem to 
bear directly upon the question under consideration, in the 
case by the Mayor of Macon against Macon and the Western 
Railroad Company, in which it was held: “That where a 
railroad company had by its charter the exclusive right to 
transport and car. y persons, merchandise and all other things 
over their road from Atlanta to Macon, yet the charter con- 
ferred no power upon the company to engage in the business 
of transporting produce through the city of Macon, across 
OcMulgee Bridge,” of their customers. (3) I shall have occa- 
sion to consider this case hereafter. I come now to the con- 
sideration of the case of Baxendale against the Great Western 
Railway Company. Much reliance was placed upon the case 
at the argument of the petitioners’ counsel. I find the Report 
to be as follows: The Railway Company make one general 
charge for the conveyance of goods, whether they are deli- 
vered at their station at Paddington, whether they are 
delivered at their receiving-houses in different parts of 
London, or whether they collect them from house to house in 
their own waggons. The Plaintiffs are the great carriers, 
Pickford & Co., and they brought this action to recover back 
sums of money which they had paid for tolls and for carrying 
their goods on the railway, but which they contended: in- 
cluded, in fact, charges for the collection and conveyances 
of goods to or from the different receiving-houses of the 
Company, but which they as carriers collected, to the Pad- 
dington station. When the case was argued in the Court of 


(1) River Dun Navigation Co. vs. North Midland Rai. Co., 1 Eng. Rail. 
Cases, 153, 154 ; Kemp vs. London and Brighton Railway Co., 1 Eng. Rail- 
way Cases, 365. 


(2) Per Bruce. V. C., Great North Jr PEland, &c., Junc. Railway Co. vs. 
Clearance Railway Co., 1 Coll E. C., 521 


(3) Mayor of Macon vs. Macon and Western Railroad Company, Georgia 
Reps., 2 
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Common Pleas, Lord Chief-Justice Erle delivered a judgment 
in favour of the Defendants, but the rest of the Court differed 
from him, and the decision was, therefore, in favour of the 
Plaintiffs. To this was a writ of error. The Court of appeal, 
which assembled in the Exchequer Chamber, consisted of 
Lord Chief-Justice Cockburn, Justices Crompton, Blackburn, 
and Mellor, and Barons Martin, Channel and Pigot. At the 
close, the Chief-Justice said that they were all agreed that 
the judgment of the Court below must be affirmed. The 
matter appeared to turn, not on the traffic act, but upon the 
Company’s own act, which contained a clause for equality of 
charges which were atterwards renew:d. It is said that the 
charges should be made equally and the construction had 
been put upon it in a case in the Court of Common Pleas, 
which applied to a case like the present. and it will not be 
competent for a railway company to superadd by the tolls 
they were entitled to charge another charge for collection of 
conveyance to or from the railway, inasmuch as in doing that 
they were imposing upon those who did not require their 
service for such collection or conveyance, and a charge which 
might be a reasonable charge, as regarded those who require 
the service, but unreasonable as regarded those who did not, 
therefore it was an equal charge. That construction having 
been put upon the act by the Court of Common Pleas, this 
Court were all of opinion that that was the right view, and 
that the judgment was correct, and they hoped that in future 
a charge for those services might not be under the guise or 
disguise of tolls on a railway. Judgment affirmed. It is 
worthy of remark, indeed it is essential, that the fact 
should be borne in mind, that this was an action at law 
brought by the party aggrieved to recover back from the 
company sumg of money paid them for services they had 
never performed. It may perhaps be considered astonishing 
that the case should have ever admitted of a doubt. In the 
present case, this application is for a writ of injunction 
against the Grand Trunk Company, and complaint is not 
made by parties who use the road, at least that does not ap- 
pear from the evidence, or by persons who have employed th2 
company and suffered by irregularity and inequality in the 
rates and tolls, this case, therefore, cannot be held to have 
any direct application to the one under consideration. A 
number of arréts rendered in France on railway cases during 
the past fifteen years were cited by Mr. Dorion. After a care- 
ful examination of these decisions I do not see that they throw 
much light upon the questions raised in the present proceed- 
ings. The first case cited was that of La Compagnie du che- 
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min de fer de Strasbourg à Bdle vs. Pflug & Cie. (1) Pflug & 
Co. had obtained an ar-et prohibiting the Railway Company 
from carrying beyond their line, but this decision was reversed 
by the Cour de Cassation as a violation of art. 5 of the Code 
Napoleon. If this authority have any bearing, it seems to be 
somewhat against the pretensions of the petitioners. Three 
other cases were cited by the first of which (2) it was held 
that a consignee has a right to receive his goods at the station 
and to do the cartage at his own expense, the cuhier de char- 
ges of the railway expressly reserving to him the right ; and 
by two other cases (3) the same right in the consignee was 
recognized, notwithstanding the agreement between the com- 
pany and the consignor, as shown by the lettre de voiture, 
was that the goods should be conveyed to the consignee’s 
domicile. The reasons given for these judgments were that 
the consignor is not the agent of the consignee, and that 
the cahier de charges reserved to the latter the right to re- 
ceive his goods at the station. The arr cited from Dalloz, 
Rec. Per., 1854, 110, part 4, seems to have held that the Ruil- 
way Company had violated a provision expressly prohibiting 
them from giving special advantages to one company over 
another. The facts do not appear to correspond with those in 
the present case, and the question was, in a great measure, 
one of interpretation of the company’s charter. The only other 
French arret cited which remains to be noticed is found in 
Dalloz, Rec. Per., 1850, part 1, p. 197. In that case damages 
were recovered by a rival carrier from a railway company for 
having lowered their tariff without giving the notice and ob- 
serving the formalities required by law. Many of the prin- 
ciples laid down in these arrets it would be impossible suc- 
cessfully to combat, but it is to be observed that they are all 
applied in cases of a private nature, and where the ordinary 
legal remedies were sought, by parties bringing actions againts 
railway companies for specific acts. The only decision grant- 
ing a general prohibition (that tirst cited above) was reversed 
by the Cour de Cussation. The value of these modern French 
authorities will however depend much upon the terms of the 
particular laws establishing the Railway Companies which 
were parties to the cases, none of which enactments have been 
laid before me. I may remark that in referring to the fore- 

oing arrets my attention was arrested by a case reported in 
in Dalloz, Rec. Per., 1854, part 1, p. 221, and which was not cited 
on behalf of the Defendants. It was there held that Railway 


(1) Dalloz, Rec. Per., 1852, part 1, p. 204. 
(2) Dalloz, Rec. Per., 1852. part 1, p. 226. 
(3) Dalloz, Rec. Per., 1860, part 2, p. 175, and 1861, part 1, p. 317. 
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Companies, in establishing offices in cities for the forwarding of 
merchandise, only exercise a right conferred on them by the 
droit commun, and that their doing so gives rise to no claim 
for damages on the part of commassionnaires de transport 
existing in the same cities, based upon the injury done by the 
Railway Company to the business of such commissionnaires. 
Upon a careful review and examination of the decisjons and 
authorities above cited by the learned counsel for the com- 
plainants, it will, I believe, be found that none of these cases 
involved or turned upon the question raised here, unless it be 
that the one in Georgia may be considered as bearing directly 
upon the point. But the circumstances upon which that deci- 
sion rests are not given, nor has the charter of that company 
been laid before me. It may be that in it were some pro- 
visions which restricted the operations of the company, or 
impliedly prohibited the extension of their business beyond 
their line of road. I would not, moreover, feel justified in fol- 
lowing this precedent, if found to conflict with the decisions 
in the english or other american courts. With insufficient 
knowledge of the facts, and amidst a various and fluctuating 
jurisprudence, such a ruling would scarcely be an authority 
which I could safely adopt. The petitioners’ counsel contends 
that the imposition of tolls, including the cartage of goods not 
allowed by law, is a matter of public interest, requiring the 
interposition of the public authority. Besides, that the car- 
riage of goods by the carters of the company, is a necessary 
consequence of this imposition of tolls for such service, and 
the judginent declaring such tolls illegal, must be followed by 
an interdict preventing them from carting as a clear contra- 
vention of the law. This, no doubt, is complained of in the 
petition; and I am asked to declare that these acts of the 
company are illegal; but I am not required to restrain them 
from the perpetration of these acts. The question as to the 
legality of these tolls and the mode of imposing them, inci- 
dentally arise; and I have no hesitation in saying that no 
railway company have the right to impose a charge for the 
conveyance of goods and merchandise to and from their sta- 
tions when their customers do not require such service to be 
performed ; and more especially is this true, when, as a matter 
of fact, the cartage is not done; and an action at law would 
lie at the instance of parties aggrieved, to recover back such 
nn illegal charge. It was so held in the case of Baxendale 
against the Great Western Railway; and in Garton against 
the same company; also in a more recent case of Garton 
against the Bristol and Exeter Railway Company. This is a 
plain infraction of law ; but to what extent it has occurred in 
this branch of the Grand Trunk. Company’s business, if it 
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exist at all, the evidence does not disclose. Adopting the views 
of petitioners’ counsel with certain limitations and reserve, 
I would go further, and declare it to be my opinion, that the 
system adopted by the Grand Trunk Company of including 
the charge of cartage in their regular railway tolls, and as 
they do in most cases, omitting to distinguish the charge for 
cartage from the toll on the road, in fact including both char- 
ges in onc block sun, is a mode of doing business which the 
law can hardly sanction. It is, in fact, as contended by peti- 
tioners counsel, or it might become a means of systematic 
coercion: and is obviously calculated, in a manner more or 
less direct, to cause unjust and perhaps unreasonable preferen- 
ces, and likewise to destroy that perfect equality in the busi- 
ness transactions of the company, which, as a corporation, 
they are bound to exercisc, and strictly to ohserve towards 
the public. I will go further, and add that, had I been required, 
at the instance of persons who had suffered wrong, to issue an 
injunction to restrain the company in the two particulars last 
mentioned, I should have probably done so, assuming always 
that, in addition to individual cases of injustice and hard- 
ship distinctly alleged, and as clearly proved, this course 
was demonstrated to be injurious to the public. The same 
reinark would apply to an application to restrain the company 
froin levying tolls not sanctioned by the Governor, as directed 
in the statute. But if there be any parties who have suffered 
from these objectionable modes of working the road, they do 
not complain to the courts. They seem, from apathy or indif- 
ference, or perhaps beciuse the public do not in reality suffer, 
willing to allow the company to follow its own course. As to 
the present complainants, they show no direct personal inte- 
rests in restraining the company from the commission of 
these illegal acts. I cannot concur in opinion with their coun- 
sel that these infractions of law ure the necessary conse- 
quences of their doing, through Shedden, their own cartage. 
Each violation of the law stands alone, and must be viewed 
separately ; and the coinplainants should have shown that 
they are directly interested, and also that the public are 
injured. This they have not done. And as regards these spe- 
cal grounds of complaint, I would also remark here that 
they do not set fourth or prove a single instance in which the 
law has been violated in these respects ; nor in regard to any 
of these illegal acts and omissions of the company, is there 
any specification of time, place, or circumstance. In order to 
enable me to issue an injunction ordering the company to 
desist from these illegal acts, all this was absolutely neces- 
sary. Without such allegation, and without such proof, even 
supposing all the other conditions of individual wrong and 
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public injury to have existed, I could not have interfered. 
This pretension, therefore, of petitioners is in my judgment 
unfounded. But it is contended that the company usurp a 
franchise and privilege not conferred by their Charter, in 
exercising the business of carters within the limits of the city 
of Montreal. Now I feel satisfied, whether this right be or be 
not essentially necessary to their business of common carrier 
or not, that this is not a franchise or a privilege in contem- 
plation of the statute, and that upon that ground alone I can- 
not issue the injunction prayed for. The case, then, in my 
opinion, is narrowed down and Hmited to this : The company, 
by their own carters exclusively, or through Shedden, carry 
goods and merchandize for their customers to and from their 
depots, and to and from the stores and residences of the city 
of Montreal. And I have to determine whether this course of 
proceeding be legal or illegal; and if illegal, can I restrain 
them from doing so. And this brings me to the chief grounds 
of defence taken up by Defendants. The objections urged by 
Defendants may be considered under the following heads: 
1. The complainants, by their petition and the proof adduced, 
do not disclose a case of public interest, nor any right or inte- 
rest, on the part of the private persons referred to in the peti- 
tion to initiate or carry on the present proceedings. 2. The 
company have, as common carters, a right which is incidental 
to their principal business, to take delivery of, or to deliver 
outside of the limits of their road, goods which are intended 
to be, or which have been, carried upon the railway, and, con- 
sequently, that their employment of Mr. Shedden is no viola- 
tion of law. In support of the tirst proposition, it was urged that 
the statute under which the writ in this matter was issued, 
provides an extraordinary remedy in cases of public interest, 
in which Corporations are yuilty of certain acts or omissions. 
It will not be denied that complaints of a private nature 
against corporate bodies, or those arising from illegal acts or 
omissions affecting individual interest only, cannot properly 
be brought under the act. It was argued by Mr. Ritchie that 
a very grave ground of objection against the petition in this 
cause is, that it contains no allegations disclosing illegal 
acts or omissions on the part of the Defendants in any 
way prejudicial to the public interests, nor in what way 
the rights or interests of the public are affected. Also, that 
the petition is equally defective in not showing any legal 
interest on the part of the carters named in it, whether 
considered as acting for themselves or as also representing 
others following the same occupation. These persons, it is 
contended, do not show in what way they have been in- 
jured by the alleged course of the Defendants. The tolls said 
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to have been illegally exacted by the company have not 
been paid by them; and even if excessive, which they are 
nowhere stated to be, the carters are not prejudiced. That 
there is nothing in the petition but the vague inference 
that, if the Grand Trunk Railway Company were not to 
collect and deliver freight, the carters in whose interest these 
proceedings are carried on might obtain an increase of busi- 
ness ; nor 1s there anything to show that judgments or orders 
such as prayed for would be in any degree beneficial to the 
promoters of the present action. This line of argument bears 
strongly on the case, for we find that in England it is held 
that the Court will not interfere to grant an injunction at 
the instance of the Attorney-General, except in cases of 
manifest danyer or injury to the public interests. The first 
case cited in support of this view was that of the Attorney- 
General and The Birmingham and Oxford Railway Company. 
(1) In that case the Lord Chancellor said: “ The Attorney- 
General appears here in order that the Defendants may be 
stopped from doing that which is not expressly forbidden by 
the act of parliament, but unless I was prepared to say that 
the Attorney-General is entitled, in every case where the 
public interests may be or are alleged to be neglected, to 
come into equity, I must hold that in the present case no 
sufficient grounds have been shown for his interference. Un- 
doubtedly the Attorney-General has a right to represent the 
public, either in equity or by prosecution at law, in cases 
where the public interests are exposed to danger or mischief ; 
and, in the course of the argument, several authorities were 
cited to show that such interference is recognised in equity ; 
but the informations, in all these cases, were directed to the 
repression of acts which the parties had no legal right to do, 
and which were not only not authorised to be done, but 
were, in fact, acts of public nuisance.” Even where there has 
been a manifest violation of law, but no serious injury results, 
the Court of Chancery will not maintain an injunction. In 
the case of the Attorney-General vs. the Eastern Counties 
Railway Company, (2) V. C. Knight Bruce said: “I think 
there has been an infraction of the law, and that, too, without 
any favourable circumstances. No case of any great practical 
inconvenience has been made out, and I do not think it ne- 
cessary, considering all the matters before me, nor do I think 
it necessarily the duty of the Court, to interfere by injunc- 
tion.” In the case of Morton against the Great Eastern and 
Midland Railway Companies, Chief-Justice Cockburn and the 


(1) 7 Railway and Canal Cases, p- 972. 
(2) 3 Railway and Canal Cases, p. 337. 


478 , RAPPORTS JUDICIAIRES REVISES 

other Judges expressed themselves to the following eftect : 
“ COCKBURN, Justice: I am of opinion that no case has been 
made out by the complainant for the interposition of the 
Court, and consequently that the rule should be discharged. 
IT agree that to justify a party in calling upon the Court to 
enforce the provisions of this act, it is not indispensably neces- 
sary to show a case of individual grievance ; but it is clear that 
a case of public inconvenience must be made out. It does not 
appear, even upon Mr. Barrett's affidavit, that there is any 
complaint of a want of sufficient accommodation on the part of 
the public; and it is clearly shown by the affidavits filed in 
opposition to the rule that no complaints have been made. I 
can quite understand that two competing companies may so 
arrange the departures and arrivals of their respective trains as 
to operate injuriously to the shorter line and inconveniently to 
the public. In such a case the Court would be justified in inter- 
posing under this act. But it appears here that abundance of 
accommodation is provided on the Midland line ; and though 
the distance travelled-over is somewhat longer, no additional 
cost 1s incurred, nor any materially greater loss of time sus- 
tained by the public. And one very striking fact is that the 
Great Northern Railway Company, the parties by far the 
most likely to be injuriously atfected by it, so far from com- 
plaining, are satistied with the arrangement existing, and ap- 
pear by their counsel to oppose the rule. I think we must dis- 
charge the rule with costs. WILLIAMS, Justice: I also think 
that we can only be justified in interfering where it is made 
out to our satisfaction that the public convenience requires it. 
The application of the affidavit shows very slender grounds 
for the rule ; and the affidavits filed in opposition to the rule 
entirely remove all shadow of pretext for the motion. If the 
complainant had satisfied me that public convenience did re- 
ally require that which he asks, and that the accommodation 
sought could reasonably be granted, I should have paused 
considerably before I assented to the rule being discharged. 
But this he has altogether failed to do. Rule discharged with 
costs. These decisions, in my opinion, bear directly upon the 
question under consideration. I think they show clearly that 
a case of public inconvenience or injury must be made out, 
and that the peculiar remedy sought by the petitioners can 
only be enforced in cases of public interest, and was not 
created for the benefit of individuals. It will not, and cannot 
be applied to remedy private grievances. It is true that the 
complainants in this case allege several instances in which it 
is contended that the company have violated their charter, 
and that these infractions of the law are the consequences, 
more or less direct, of their doing the business of common 
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carters within the limits of the city of Montreal. But I must 
take cure that this application is made bona fide in the inter- 
est of the public, and in doing so, I must not only not con- 
found the private grievances of the complainants with those 
of the public, if it has any, but I am bound to discriminate 
between the interests of individuals and those of the public. 
In this cuse the public interest seems to be at variance with 
that of the petitioners. The latter do not, in point of fact, 
suffer; they have not suffered from the company’s mode of 
imposing and levying tolls and cartage, nor from the illegality 
of the company’s system of carrying on their business ; unless, 
indeed, their employing their own carters exclusively in the 
collection and delivery of freight and their refusal to employ 
the complainants be contrary to law; and this brings us to 
this important, really chief point in the case. In support of 
the second proposition, it is urged that Defendants do not rely 
solely upon the absolute want of legal interest which the 
public, or the private persons more linmediately concerned, 
have in its prosecution. The Defendants assert that the course 
adopted by them in the collection and delivery of freight at 
Montreal, and other places in this Province, is, in every res- 
pect, legal; that, in adopting it, they conform to the well- 
established usage of railway companies in England and other 
countries ; and that, besides being supported by settled legal 
authority, it conduces, in a great degree, to the public conve- 
nience, and that it enhances the usefulness of the company as 
a public body whose interests are closely identified with those 
of the country at large. The question of convenience to the 
public is always of paramount importance in cases where the 
exercise of equity jurisdiction is demanded. It is to that I 
must make continual reference in forming my judgment upon 
the case presented. To estabtish the right of the company to 
convey goods beyond the limits of their road, reference 
was made to several authorities. Since the case of Mus- 
champ vs. Lancaster and Preston Railway Company, 
establishing the liability of railway companies for goods 
which they undertake to carry beyond the limits of their 
line, the right of such corporations to contract for the 
carriage of goods beyond the fermini of their road has never 
been doubted. Redfield, on Railways, sect. 136, was then 
referred to, also the cuse of Noyes vs. The Rutlund and Bur- 
lington Railway. (1) The grounds of the decision are thus 
stated: “ It seems to be now well settled that Railway Com- 
panies, as common carriers, may make valid contracts to carry 

eyond the limits of their own road, either by land or water, 


(1) 27 Vt. R., 10. 
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and thus become liable for the acts and neglects of other car- 
riers, in no sense under their control. (1) It has never been 
questioned that carriers, whether natural or artificial persons, 
might by usage or contract, bind themselves to deliver parcels 
and merchandize beyond the strict limits of their line, in town 
and country; and in such case could only exonerate them- 
selves by a personal delivery. (2) It seems to us in principle, 
that these two propositions control the present case ; for, 1f a 
Railway Company may contract for carrymg merchandize 
and goods beyond the limits of their line, where the carriage 
is by porters, stages, by steamboats or other water-craft, or 
by other Railways, and this is to be justitied upon the grounds 
of usage and convenience, or common understanding or con- 
sent, the same rule of construction must equally extend to 
contracts to receive freight at points on the line before it 
reaches the company intering into the contract. It may be true 
in one sense, that this is extending the duties and powers of the 
company beyond the strictest interpretation of their charter. 
But the time is now past when, as between the company 
and strangers, any such liieral interpretation of the charter 
is attempted to be adhered to. It is true that such Corpora- 
tions, even as to strangers, are not allowed to assume obliga- 
tions beyond the general objects of their incorportion, as if 
they should assume to build steamboats, or other railways, 
perhaps. But, within the general business of their creation, a 
very considerable latitude is allowed in contracts with stran- 
gers. This is done for the advantage of the company, as well 
as others, and to avoid embarrassments in the common busi- 
ness of life, which must be constantly liable to occur upon any 
such limited construction of the powers of Corporations.” In 
Crouch vs. The London and North Wesiern Ruilway Co., (3) 
the question came before the Court of Common Pleas in a 
new aspect. The Plaintiff sued the Defendants for refusing to 
carry packed parcels from London to Sheffield and Glasgow. 
The Defendants’ road extended only a part of the way from 
London to the respective places, but they had arrangements 
with the intermediate companies, so that cars from their road 
passed over the whole distance without the interference of 
the other companies. The Defendants were in the habit of 
receiving packed parcels to carry to Shetfieli and Glasgow, 

(1) Wuxchanmp vs. Lancaster and Preston Junction Railiray Co., 8 M. and 
W’., 421; 2 Eng Railway Cases, 444; Weed vs. Saratoga and Schenectady 
Railway Company, 19 Wend, 534 ; Farmers and Mechanics’ Bank rs. Champ. 
Trans. Co., 23 Vt., 186. 

(2) 23 Vt., 185, and cases there cited. 


(3) 25 English Law and Equity R., 287. 





\ 


DE. LA PROVINCE DE QUÉBEC. 481 


and they had agents in the places to distribute the parcels 
when received. The Defendants refused to receive parcels 
from the Plaintiff to carry to these places, though they offer- 
ed to carry them to the terminus of their line. The Plaintift 
brought an action for the refusal, and the Defendants con- 
tended that they were not bound as common carriers to carr 

beyond the limits of their own line. But the Court held that, 
like natural persons, Railway Companies were bound to dis- 
charge the duties of their charters which they assumed, and 
if they held themselves out as carriers to a place Leyond 
their line they were liable for refusing to carry.” (2) The 
english courts have thus refused to consider the liabilities 
of Railway Companies as being in any way limited to the line 
of their road, but hold them liable upon their contracts, which 
ure to be ascertained by the verdict of a jury. The doctrine 
that the cartage of goods may be done by Railway Companies 
is also well settled in France. “ Cependant, il n'est point inter- 
“ dit de déroger à cette faculté par des conventions particu- 
“lieres et de stipuler que le camionnage sera opéré par les 
“ soins de la compagnie. (1) La remise ou livraison des mar- 
“ chandises se fera donc soit en gare, soit au domicile du des- 
“ tinatuire, selon l’énonciation de la lettre de voiture, etc. (2) 
“ Lorsque l'expéditeur a fait au chemin de fer la remise de la 
“ marchandise, en indiquant le destinataire sans dire en gare, 
“ou gare restant, à tel point désigné du parcours, il a laissé 
“ croire à la compagnie qu'elle était chargée de livrer à domi- 
“eile. Or, les conventions faites par l'expéditeur doivent né- 
“ cessairement lier le voiturier, aujourd'hui le chemin de fer, 
“ qui remplace l'ancien mode de transport. Ces conventions 
“ tiennent lieu de loi entre l’expéditeur et 1+ voiturier, et ne 
“ peuvent être modifiées au gré du réceptionnaire, qui refu- 
“ serait de payer le prix du camionnage.” (3) In the general 
tenor und rulings of these decisions and authorities, in so far 
as they apply to the present case, I fully concur. I am clearly 
of opinion that the exclusive employment of any particular 
carter or carters by the Grand Trunk is incidental, if not ab- 
solutely essential, to their business of common carriers, and 
that, therefore, the company does not, in this particular 
instance, stand charged with an illegal act. This I hold to be 
true under the facts proved in this case, in sv fur us this 


(2) 2 Am. Railway Cases, 478, Note. 


(1) Blanche, Contentieux des Chemins de Fer, p. 150—Cour de Cass. 13 
juillet, 1859, Gibiat vs. Chemin de Fer d'Orléans. 


(2) Ibid. 


(3) Tribunal de commerce d'Orléans, 11 juillet, 1849, Rebu et Brière vs. La 
Compagnie du chemin de fer de Paris à Orléans. 
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exclusive employment by Mr. Shedden goes. I think, more 
over, that this right rests upon principles of the common law. 


‘But, by a provision in the Railway Clauses Consolidation Act. 
the company are empowered to do all things necessary cr 


requisite for the more effectually fulfilling and carrying out 
the objects of their charter, and I incline strongly to the opi- 
nion that this is one of the means of attaining such a result. 
impliedly granted to the company. It has been said that 
although this course may be essential in other localities, yet. 
that. it is not so in the city of Montreal, where hundreds of 
carters are ready, willing and able effectually to perform all 


_ the cartage in collecting and delivering for the company. In 


point of fact, this may be true; but in my view of the law, 
itis clearly incidental to their business as common carriers, 
and if so, the company must, in the administration of the 
important interests confided to their charge, and in their ex- 
tended responsible relations to the public, be the sole judges, 
whether they will follow their present system or revert to the 
old course of business. They collect and deliver now under 
‘special contracts with their customers: In my opinion these 
contracts are legal, and I cannot declare them illegal, and 
even if they were illegal, I could not set them aside under a 
proceeding like the present, so long as the public at large are 
not injured, and do not complain, I cannot interfere by in- 
junction as prayed for by the petitioners. The motives of this 
decision, as einbodied in the tinal judgment of record, will 
concisely disclose the grounds in law and in fact, upon which 
my refusal to issue the injunction rests. The judgment is in 
the following terms: “ Having heard our Sovereign Lady the 
“ Queen, represented by the Honorable the Attorney-General. 
“ and Defendants, as well upon the merits of the petition, re- 
“ quete libellée, as upon the défense en droit pleaded by De- 
“ fendants to said requete libellée, doth dismiss the special 
“ demurrer, and proceeding to adjudicate upon the merits of 
“ the requete libellés ; and considering that petitioner has not 
“ established, by legal and sufficient evidence, such a case of 
“ public interest as is required by the statute authorizing the 
“ present proceeding ; considering, moreover, that it is not 
“ proved by the evidence adduced that the complainants have 
“ suffered, or have been directly aggrieved to an extent, or 
“from such illegal causes directly affecting them, as would 
“justify the issuing of an injunction in the present case as 
“prayed by their petition: Seeing that it results from the 
“ evidence adduced that the fact of collecting and delivering 


.“ by carters, exclusively employed to that effect by Defend- 
~ “ ants, is not injurious, but, on the contrary, advantageous to 


“ the public ; considering that Defendants have the right, as 
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“ common carriers, and in the prosecution of their lawful busi- 
‘ ness as such, to employ exclusively any carter or carters they 
may, in their discretion, select to collect from and deliver 
freight to their customers; and that such exclusive em- 
ployment of particular carters is not a violation of their 
charter, inasmuch as the act itself is essential or incidental 
to their business as common carriers: Considering that no 
injunction can by law issue in this case to restrain Defen- 
dants from illegal acts, by and from which the petitioners 
are not shewn to have been distinctly aggrieved, and which 
are not, at the same time, proved to be injurious to the 
public: And, considering that noue of the individuals or 
parties using Defendants’ road and paying their charges for 
cartage, have complained in the present case, I, the said 
“ Judge, do refuse the said petition with costs.” (16 D. T. B.C., 
p. 91) 

STUART, Q. C., Doriox, Q. C., Roy, Q. C., for petitioners. 

RITCHIE, for Defendants. 


ASSIGNATION. 


QUEEN'S BENCH, APPEAL SIDE, DISTRICT OF MONTREAL, 
‘9th December, 1865. 


Before AYLWIN, MEREDITH, DRUMMOND and MONDELET, 
Justices. 


THE MONTREAL ASSURANCE Co., Appellants, and MCPHERSON, 
Respondent. 


Jugé, dans la Cour Supérieure: Qu’une exception à la forme fondée 
sur la nullité de l’affidavit de la signification du writ et de la décla- 
ration sur le Défendeur, désigné audit writ comme étant “de Toronto, 
dans le Home district du Canada Ouest,” sera maintenue et l’action 
renvoyée, l’affidavit énonçant que la signification avait été faite sur le 
défendeur en délivrant copie desdits writ et déclaration à la femme du 
défendeur, ‘‘ dans le Township de York, dans le comté de York, à son 
lieu de résidence dans ledit Township de York.” (1) 

En appel: Jugement confirmé par la raison que la signitication telle 
que faite était contraire aux dispositions du Stat. Ref. du B. C., 83, 
sec. 63. 


The action was brought on promissory notes and vouchers, 
Defendant was described in the writ and declaration as “ now 
of Toronto, in the Home district of Canada West.” The affi- 
davit of service, under the Cons. Stat. of L C. chap. 83, 
sec. 63, was that the Deponent “served the writ of sum- 
“mons and declaration thereto attached on the Defen- 


(1) V. art. 57 et 69 C. P. C. 
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“ dant, on the 7th day of February, 1863, at the township of 
“ York, in the county of York, in the province’ of Upper 
“ Canada, about the hour of half past nine o'clock in the fore- 
“noon, by delivering to Mrs. David L. McPherson, the wife 
“ of the Defendant, at his place of residence in said Township 
“of York, true copies of the writ and declaration, &c.” An 
exception à la forme was tiled on the ground that the afh- 
davit shewed no legal service on Defendant not having been 
made personally or at his domicile, and praying that the writ 
and process be declared null and of no etiect, and that the 
Defendant be hence dismissed with costs. The Plaintiff an- 
swered to the effect that Defendant having appeared, was 
bound to answer according to the exigency of the writ ; that 
the demande, service, and return were sufficient, and that the 
exception was in bad faith, in order to invoke the statute of 
limitations, in case the exception should be maintained, and 
in the event of another suit. One witness was examined on 
behalf of Plaintiffs, who stated : “ The Defendant's residence 
“ is the township of York, in the Home district, and his office 
“or place of business is in the city of Toronto, said city is 
“ chiefly within the limits of the Township of York. Defend- 
“ ant’s residence is in Yonge street, one of the streets extending 
“ through the city of Toronto.” Judgment on the exception, 
the 26th May, 1863. Monk, Justice : “ Considering that it doth 
not appear by the return or certificate of service made by the 
person entrusted with the service upon Defendant of the writ 
and declaration, that any legal or sufficient service of such 
writ and declaration was made upon or to Defendant or at 
his domicile in the city of Toronto, as by the exigency of the 
writ should have been made: Considering further that the 
return or certificate of service made by Henry Smith, dated 
seventeenth February, 1863, is irregular, illegal, null and 
void. The Court doth maintain the Exception à la forme and 
dismiss Plaintiffs’ action, with costs.” 

Cross, Q. C., for Appellant : Nothing is brought into ques- 
tion but the sufficiency of the service, and there are no con- 
clusions or any demand whatsoever for the nullity of the ser- 
vice. The affidavit of service is verbatim, with that given in 
the statute, with the exception that the word resid-nce is 
used in place of the word domicile, the former being a more 
specific and restricted term than the latter, which includes it, 
the statute not requiring any specific form of words. The affi- 
davit of service must be judged of without reference to the 
writ, Respondent has purposely not objected to his designa- 
tion as of Toronto; had he done so, Appellants would have 
moved to amend the process, but by attacking the service 
made at the Township of York, Respondent's true residence, 
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and leaving unquestioned his description in the writ “ of 
Toronto,” hopes to avail himself of a contradiction which 
really does not exist, Respondent having proved that the 
place in the township of York, where Respondent resides, 1s 
within Toronto. An exception of the kind, pleaded when 
manifestly made to get the benefit of the statute of limita- 
tions, is precisely the case the Courts have treated with the 
greatest disfavor. 

RITCHIE, for Respondent : The law permitting service 
in Upper Canada contemplates that it shall be either per- 
' sonal or at the domicile of the party summoned. The form 
prescribed by the act states that the service shall be “ by de- 
“ livering to him personally a true copy, &c., or, by leav- 
“ing a true copy thereof for the said C. D. with a grown up 
“ person of his family, at his domicile, &c.” The service would 
have been insufficient had it been stated to have been made 
at the residence of the Defendant in Toronto. Taking the affi- 
davit to be true, and its truth is in no way impugned, the 
pretended service has been made at a place different from the 
residence and domicile of Defendant, as established by the 
issue raised upon the pleadings. The only course open to 
Plaintiffs, seeing the manifest incompleteness of the return, 
was to shew, if such had been the fact, that the residence of 
Defendant in Toronto was also within the township of York, 
in other words, that the place of service was identical with 
the residence and domicile established by the writ and decla- 
ration. Unfortunately for Plaintiffs such is not the fact. The 
residence und domicile described in Plaintiffs’ declaration are 
not in the township of York. The Plaintiffs, however, feeling 
that the affidavit of service was worthless, endeavoured to 
support it. But, by what means? By examining a witness to 
prove that the allegations of the writ and declaration were 
false, and that Defendant resided in the township of York, 
and not in the city of Toronto. This was manifestly illegal 
and irregular. and the deposition of Plaintiffs’ witness was 
properly rejected. The Plaintiffs are bound by their own alle- 
gations, and could not adduce evidence contradicting these 
allegations, and for a useless purpose too, that of supporting 
an affidavit of service, the truth of which was not denied by 
Defendant. Unless it be held that service may be made at a 
place wholly different from that described in the writ and 
declaration as the residence and domicile of Defendant, Res- 
pondent conceives that the judgment appealed from must be 
confirmed. No legal service upon him has been proved in the 
manner required by law, and none, in the face of his denial of 
the fact, can be presumed in the absence of such proof. 

MEREDITH, J., dissenting, said it was contended, on the part 
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of Respondent, that the judgment appealed from must be con- 
firmed, unless it be held that service may be made at a place 
wholly different from that described in the writ and declara- 
tion as the residence and domicile of the Defendant. His 
Honor believed: it was not impossible to make a legal service 
of process at a place wholly different from the place described 
in the declaration as the domicile of the Defendant. For it 
was quite possible that the Defendant might change his resi- 
dence between the issuing of the writ and the service of pro- 
cess, and in such case the service of process would be neces- 
sarily made at a place different from that state | in the writ. 
If the Defendant were wrongly described in the writ, he could 
complain on that ground, but the objection now made was 
that the service was not made at the place stated in the writ 
to be Defendant's domicile. His Honor was of opinion that 
the service at the Defendant's place of residence was suffi- 
cient. 

DRUMMOND, Justice: Thought the service was insufficient, 
the Court did not express any opinion about the difference 
between residence and domicile. In his opinion there was a 
great difference between the meaning of the two words. A 
man might have a country residence, and yet his legal domi- 
cile be elsewhere. The statute required a personal service, or 
a service at domicile. In this case the law had not been com- 
plied with, and, notwithstanding the hardship which might 
be experienced, from prescription being acquired, the judg- 
ment below would be maintained. He did not think it neces- 
sary to pronounce any opinion on the motion to amend the 
endorsement on the writ, because it appeared to him that the 
return of service was bad. He did not think the Respondent 
went too far in saying that the writ might as well have been 
served at Gaspé-Bay. It might be a hard case, as prescription 
was obtained against Plaintiffs’ demand based on promissory 
notes, but he could not view it otherwise than as a matter of 
law and practice. 

MONDELET, Justice: Held the extension of time illegal as - 
being beyond the power of the court. The affidavit shewed 
the service was insufficient, the service at a residence was by 
no means the same as at a domicile. 

JUDGMENT IN APPEAL: “ Seeing that the service of the writ 
and declaration is insufficient, and is contrary to the 63 sec. 
tion, of the 83 chapter, of the Consolidated Statutes of Lower 
Canada, page 783, the court doth affirm the judgment render- 
ed in the Court below. MEREDITH, Justice, dissenting.” (16 
D. T. B. C., p. 122, et 1 L. C. L.J., p 84) 

Cross und Lunn, for Appellants. 

ROSE and RITCHIE, for Respondent. 
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ENTRETIEN DES CHEMINS PAR LES CORPORATIONS MUNICIPALES. = - 
Cour DE Circuit, Québec, 25. Novembre, 1865. 
Présent TASCHEREAU, Juge. 


SHEPPARD, Demandeur, vs. LE MAIRE, LES CONSEILLERS - ET : 
LES CITOYENS DE QUÉBEC, Défendeur. 


Jugé : 10. Que la corporation est obligée d’entretenir un chemin sur 
le pont de glace vis-a-vis la ville, et que les Défendeurs sont tenus à 
l'entretien de tout autre chemin pratiqué par d’autres, s’ils le per- 
mettent ou ne l’empêchent pas. 

20. Que si la corporation tolère un autre chemin que le sien, elle est 
responsable de sun entretien, de la négligence de ses employés qui ont 
pour devoir de tenir ce chemin en bon ordre, de manière à ce qu'il soit 
pratiquable sans danger. (1) 


TASCHEREAU, Juge : Le Demandeur réclame par son action 
des dommages au montant de 20 louis, pour le danger qu'il a 
couru le 26 de février dernier, en traversant le pont de glace 
devant la ville, le bris de sa voiture et l'impossibilité où il a 
été de se servir de son cheval pendant plusieurs jours apres 
l'accident dont il se plaint, et qui est arrivé par suite de la 
mauvaise construction du ponton qui liait la glace au rivage. 
En réponse, la corporation a plaidé que ce chemin était un 
chemin de souffrance, qu'elle n’était pas tenue de surveiller 
avec autant de vigilance que le sien propre ; que, quelques 
heures auparavant l'accident, ce chemin était en bon ordre et 
que ce n'était que la marée haute qui avait pu le rendre dan- 
gereux. Les personnes appelées comme témoins prouvent 
qu'il n’y avait pas de lumière sur le ponton ainsi que cela de- 
vait être, et qu'en conséquence de la haute marée, il était 
facile de prévoir que le ponton ne pourrait pas résister solide- 
ment à la crue des eaux. La première question est de savoir si 
les Défendeurs doivent être tenus responsables du chemin 
dont il s’agit. Je dirai de suite qu'ils ne sont tenus qu'à l’en- 
tretien d'un seul chemin, et que personne nc pourrait les for- 
cer à en construire d'autre une fois qu'ils en auront choisi un, 
quel qu'il soit. Mais si, pour plaire à quelques individus,ils souf- 
frent qu'il y en ait d’autres, ils deviennent dès lors, s'ils ne 
protestent pas contre leur ouverture, responsables de tous les 
accidents qui peuvent arriver par suite de leur mauvais entre- 
tien ; c'est aussi ce qu'ils paraissent avoir compris en plaçant 
certains de leurs employés pour en avoir soin, mais la manière 
dont ils se sont acquittés de leurs devoirs, prouve que c’est en 
partie de leur faute si l'accident est arrivé. En effet, un homme 
était chargé de tenir une lumière sur le ponton, et cependant 


(1) V. art. 749 et 793 C. M. 
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la preuve faite démontre qu'il n’y en avait pas, et comme les 
Défendeurs sont responsables de leurs employés, ils doivent 
soutirir des dommages arrivés par leur négligence. Les Dé- 
fendeurs devaient de plus voir à ce que le ponton construit à 
l'entrée du pont de glace fût solidement lié et enchaîné pour 
qu'il ne se brisât pas à la crue des eaux, cependant il est 
prouvé qu'il n’était attaché qu'avec des cordes entièrement 
impuissantes à résister au pouvoir de la marée. Les Défendeurs 
pe peuvent pas alléguer ignorance de leur part du danger que 
courait ce ponton d'être déplacé, car tout le monde connaît la 
régularité de la marée, et sait si elle doit monter tres-haut ou 
à hauteur ordinaire, et comme il est prouvé qu’il était évident 
que ce ponton ainsi lié et attaché ne pourrait résister, elle 
aurait dû, par quelque moyen gue ce fût, prévenir le danger, 
soit en le fixant solidement ou en empêchant la circulation 
dans ce chemin. Il n’est donc que juste que les Défendeurs 
souffrent de leur négligence et que le Demandeur soit indem- 
nisé des dommage: qui lui en sont résultés ; c’est pourquoi la 
Cour condamne les Défendeurs à dix-sept louis de dommages, 
et les frais. (16 D. T. B. C. p. 127.) 
Boss£ et Bossé, pour le Demandeur. 
PELLETIER, pour les Défendeurs. 


DROITS DES PROPRIETAIRES RIVERAINS D'UNE RIVIERE. 
SUPERIOR COURT IN REVIEW, Quebec, 14 juin 1865. 
Before: BADGLEY, STUART and TASCHEREAU, Justices. 


HAMEL et al., Plaintiffs, vs. THE Mayor et al., Defendants. 


Jugé: lo. Que les propriétaires riverains de lots voisins, mais possé 
dant en vertu du même titre original, peuvent faire tels contrats ou 
stipulations qu’ils jugent à propos quant à ce qui concerne l’usage de 
l'eau d’une rivière ou d’un cours d’eau coulant le long de leurs proprié- 
tés respectives. 

20. Que l'usage ordinaire de l'eau courante ne peut être restreint, 
d’après la loi commune, par des moyens artificiels ou par les conven- 
tions ou les stipulations des voisins riverains. (1) 


The matter at issue was in relation to rights to the free use 
of the water of the river St. Charles. In the Superior Court, 
by judgment rendered on the 4th of February, 1865, Defen- 
dents pretensions were maintained, Taschereau, Justice, pre- 
siding. 

BADGLEY, Justice: The contention is between two mill- 
owners respecting the water of the river St. Charles, by which 


(1) V. art. 400 et 503 C. C. 
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both mills are worked. By grant of the 2nd September, 1853, 
Falardeau, the then tenant, became the grantee of some Crown 
property in the parish of St. Ambroise, whereon was erected 
the Banal-Mill of La Jeune Lorette. The lot was of almost 
square figure and contained a superficies of 14 arpent. The 
only boundaries connected with this contention are those of 
the south and south-west, “ bounded on the south and south- 
west by the river St. Charles.” In the grant were included 
the Flour-Mill, (the said Banal-Mill, but without the right of 
Banalité) the Saw-Mill and other buildings erected on the 
granted land. In addition to the realty, the grant specially con- 
veyed to the grantee “the right and privilege of using the 
“ water of the river in and on the sides of the said lands for 
“the working of mills, &c., established or to be established 
“ thereon, appurtenances, &c.” At the time of the grant, both 
mills were worked by the water of the river supplied to each 
independently, the Saw-Mill towards the south-west bank of 
the river receiving the water by the ancienne dalle, which 
tapped the river considerably above the position of the Flour- 
Mill, and which was discharged into the natural ravine with- 
out serving the Flour-Mill, situated on the south bank of the 
river, whilst the latter received the water from the river by 
the dalle du moulin, which tapped the river at some distance 
below the entrance of the ancienne dalle, and discharged its 
water through the Flour-Mill into the river directly in front 
of it. Falardeau had been for some time previously to the grant 
tenant in the useful demesne and occupation of the premises 
granted. By deed of sale of the 27th June, 1854, Fnlardeau, 
the grantee, conveyed to Willis Russell a considerable portion 
of his grant, described as bounded “on the south and south- 
“ west by the river St. Charles, including the point of rock 
“extending towards the south and separate: from the lot by 
“a natural ravine, together with the said ravine, towards the 
“south by a line drawn diagonally from the point or angle of 
“ the flume existing for the Flour-Mill to the east corner of 
“the building intended for a Paper-Mill, ete.” Together with 
the realty, Falardeau sold to Russell all his right to use the 
water of the river in and on the sides of the said lot of land 
for the purpose of working mills, &c., which might be estab- 
lished there, and in addition all other rights to use the water 
of the river, or to prevent the use thereof by others to which 
he, Falardeau, might claim or pretend to have right in virtue 
of his grant, but “ with the exception and reserve of the use 
“ of sufficient water of the said river to drive three run of 
“ stones for the Flour-Mill to be taken as the vendor now 
“takes it,” or “by such other means as will produce the 
“same motive power, provided such change be made at the 
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“expense of the said Russell: but not to guarantee such 
- water to be sufficient unless he, Russell, build thereafter on 
‘ the south-west or opposite side of the river.” This property 
od these different rights acquired by Russell, were divested 
rom him by décret, and adjudicated to Defendants, on the 
17th September, 1857. The remaining portion of the original 
rant, with the Flour-Mill erected thereon, and the reserva- 
tion of the use of sufficient water for three run of stones were 
fterwards, in the year 1858, adjudicated to Messrs. Hamel 
18 sole proprietors. The parties in contention are therefore 
respectively in the positions of Falardeau and Russell, and 
re both holders under title; as such therefore their con- . 
‘vention must in the first place be considered as titular pro- 
prietors. Daviel, No. 985, says: “ Les actes des propriétaires 
* réglant l'exercice de l’eau entr'eux sont obligatoires entr'eux 
“et leurs ayants cause, et l'appréciation du droit qui peut 
“appartenir à l’un des propriétaires qui se partagent les 
“ eaux, de modifier le régime de son usine, est essentiellement 
“une question judiciaire, puisqu'elle se décide par l'examen 
“des titres, etc. Ainsi lorsqu’en transmettant l'usage d'un 
“ volume d'eau, le vendeur a stipulé certaines conditions pour 
“ l'exercice du droit qu'il se réservait lui-même sur le cours 
* d’eau, le tribunal peut par l'application du contrat régler la 
* Jouissance des eaux entre le vendeur et l'acheteur, en pres- 
‘crivant les travaux d'art nécessaires conformément aux 
‘‘ conventions des parties.” Now what was the position of the 
narties, Russell and Falardeau ? By his deed, Falardeau sub- 
-livided his original grant into two parts, the northern and 
south eastern portion sold to Russell, was in locality the 
superior and higher ground, the southern retained by himself, 
the inferior and lower ground; and the Flour-Mill erected at 
the lowest part of the latter could not be worked by the 
natural current of the river, and could only be operated upon 
by artifitial means passing through the portion conveyed to 
Russell under the agreement of the deed itself. Again, the 
deed conveyed to Russell not only all Falardeau’s rights to 
use the water of the river, but also all rights whatsoever to 
use the water, or to prevent the use thereof by others to 
which he Falardeau might lay claim in virtue of his grant. 
It is manifest from the extreme generality of these terms of 
conveyance, that the water rights and privileges conveyed, 
covered all Falardeau’s riparian and aquariau rights and pri- 
vileges in the river generally, actually and possibly, applicable 
to it as water power and specially the use of the water of the 
river generally, for the purpose of working mills and manu- 
factories, to be established upon the land sold, and not a 
particular mill or one of particular dimensions and power. 
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Falardeau therefore could not interfere with the generality 
of his own conveyance, except to the extent of the reser- 
vation in his favour stipulated by the deed, and to that 
extent alone; without this reservation he could have had no 
water at all; and this is shewn by the situation of the locality 
and the position of the mill. The current of the river running 
alone the south-west side of the land described, was a gradual 
fall from the aorth-west corner of the lot, until the turn of 
the river along the south froht on which the Flour-Mill was 
erected. First there was a descent of from 8 to 10 feet from 
the north-west corner to the ancienne dalle for the use of the 
Saw- Mill; then one of about 12 feet more to the dalle du mou- 
lin, which was located at the head of: the rapids, and thence 
a running fall of 45 feet through the rapids to the smooth 
water in front of the Flour-Mill: the original grant or lot 
from its northern boundary to its southern front gradually 
trending «down in the same way, so that the water, as Falar- 
deau then took it, was received froin the river at the head of 
the rapids and carried through a descending sluice or dalle 
du moulin und delivered into the garret of the mill through 
the roof. Now Falardeau placed himself in that inferior and 
dependant position, he divested himself absolutely of all right 
or privilege in the water of the river, and excluded all other : 
persons from its use as well as himself, except for the 
sufficient water to drive three run of stones, thereby making 
his reservation subsidiary to the main, superior and dominant 
aquarian right and privilege conveyed by him to Russell ; but 
even this sufficiency of water was subjected to further modi- 
fication in his own disfavour by his own stipulations, because 
after stating, “with the exception and reserve of sufficient 
water to drive three run of stones, &c., to be taken as he then 
took it,” it is added, “or by sach other means as would pro- 
duce the same motive power,” provided such change be made 
nt Russell’s expense, but not to guarantee such water to be 
sufficient unless Russell should thereafter build on the other. 
side of the river, that is, Falardeau reserves sufficient water 
to drive three run of stones as he then took it, but Ruseell 
was not to guarantee the sufficiency of the water if he did not 
huild on the other side of the river. The Plaintiffs in their 
special answer admit this application of the stipulation, and 
its effect must necessarily involve the relief of Russell and his 
ayants cause, the Defendants, from all lability in case of any 
insufficient supply of the water through the manner or way 
that Falardenu then took it. The contingency from which the 
guarantee might be claimed has never arisen. Moreover, the 
want of guarantee was not unreasonable under the considera- 
tion that the river itself did not contain a large current, that 
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at certain seasons it diminished in volume to an extraordinary 
degree, that the vendor's conveyance of the right and privi- 
lege for the water generally was for the purpose of working 
any number of mills and manufactories without limitation of 
extent or power, aud that moreover the mode of delivering 
the sufficient water for the Flour-Mill might be changed from 
the manner he then took it, by such other means as would 
pro:luce the same motive power, but at the expense of the 
vendor. Considering the matter in dispute then between the 
parties under their resp2ctive titles, Plaintiffs are plainly and 
manifestly restricted to the simple privilege of having the 
sufficiency of water above mentioned. but without guarantee 
by Defendants, the ayans cause of Russell, and their claim 
even in that respect fur that sufficiency can only rest upon 
the wilful mal'ensance of Defendants in their illegal diversion 
of the natural course of the stream from the purposes stipu- 
lated and contemplated by the deed of conveyance, in the 
unnecessary waste of the water or in its wanton detention 
longer than was necessary -r reasonable, and these malfeasan- 
ces must have been done during the interval, between Plain- 
tiffs becoming the sole proprietors of their lot and Flour-Mill, 
on the 29th April, 1858 an the 25th January, 1859, when 
the writ in this suit was taken out, but none of these things 
have been satisfactorily established. No such demand as this 
could by any legal chance have been made by Falardeau, in 
the face of his general conveyance of the water, because it is 
a principle of law that when the use of a thing ts granted, 
everything is granted by which the grantee may have and 
en‘oy such use, and it is clear that the use of the water of 
the river in general was essentially necessary for the enjoy- 
ment of the thing granted, that is, it was necessary for the 
working of the Paper-Mill and factory established on the 
conveyed lan. The Plaintiffs, then under their title, are res- 
tricted to the mere requirement of the delivery to them of 
the sufficiency of water reserved, and beyond that have no 
claim whatever to the water of the river generally, nor to the 
demolition of the works as demanded. But they seek to 
enforce their demand under the common law, by which 
they claim of right the use of the water of the entire river, 
and the demolition of the works referred to. It seems that 
Defendants, by deed of promesse de vente, of 22 September, 
1857, put McDonald into possession of the purchased estate, 
who, finding the supply of water by the ancienne dulle 
insufficient for the working of the Paper-Mill and factory 
established on the conveyed land during the years 1858 and 
59, constructed a dam at some short distance beyond the 
_ north boundary of their lot and conveyed the water there- 
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from to their factory, and also enlarged the ancienne dalle 
and built a dam there also for the purposes of their factory. 
It is of these works that Plaintiffs complain under the 
cominon law, and, in their declaration, they declare that being 
the proprietors of their property and rights they are entitled 
to have, und of right ought to have, the use, benefit and 
advantage of the water of the river for the working of the 
Flour- Mill, as well as water sufficient to drive three run of 
stones for the Flour-Mill, as stated in the deed from Falar- 
deau to Russell. They complain that these new works by 
which the water is diverted to the working of the Paper- 
Mill have decreased the sufficiency of the water for the 
Flour-Mill, which they ought to have had, and have dimi- 
nished the rapidity of the water flowing through their dalle 
du moulin and subjected it to be impeded by the formation 
of ice, and all this since 1858, to their damage of £500. 
Wherefore, they pray for the demolition of the dums and the 
closing up of these new channels for the supply of water to 
the Paper-Mill, and that, upon Defendants’ failure to do this, 
the Plaintiffs should be authorized to do it at Defendants’ 
expense, in order that Plaintiffs might have the use of all the 
waters of the river for their mill, without any diminution 
whatever, &c. The Defendants’ plea sets out the original 
crown right over the land granted and the river on the two 
sides thereof, the conveyance of those rights and property to 
the Mayor, et al, through Russell, and his superior and ex- 
clusive right to the water with the limitation in Plaintiffs’ 
favor of the water for three run of stones, or as should be 
given to them by Russell’s successors ; that Defendants have 
given sufficient water for three run of stones and have ten- 
dered to Plaintiffs to muke the changes in the Flour-Mill ma- 
chinery at their expense to drive three run of stones, and to 
provide sufficient water for the same, all which Plaintiffs 
have refused to accept or allow, that plaintiffs have no right 
to all the water of the river as demanded, nor to have the 
demolition of the new works; finally, ending with a plea 
of denegation of facts, ¢c. As matter of fact, Russell did 
erect a Paper. Mill upon the land conveyed to hiin and did 
utilize the water of the river for the purposes thereof, all 
which existed at the time of the adjudication to Defen- 
dants, and it is also a fact that the new works complained 
of were in existence at the institution of the suit. Now, 
under the common law, both mill owners must be in a position 
to use the aquatic power naturally : it would be inconsistant 
with every legal principle that a right under the common law 
alone and fur the natural use of flowing water, should rest 
upon conventional stipulations made by the parties with re- 
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ference to artificial means of supply ; these conventional and 
artificial means must be altogether put aside and the locations 
to be affected under the common law, must be left in the na- 
tural position of each in relation to the water power or strean:. 
But the parties are not in the position of such joint propnie- 
tors or users of running water, the stream does not naturally 
flow through the superior to the inferior land or property, ner 
does it flow in any naturally useful manner where it can b- 
applied naturally to the inferior location; its useful portion 
passes along the riparian property of the superior lot, and al! 
the water, whether taken from the new dam or passing alony 
the sides of the river, is discharged into the stream before it 
reaches the Flour-Mill where it cannot by any possibility b: 
made a motive power at all except by steam, or other artificial 
means. This is not a question of tirst occupancy or prescriptive 
right whereby a property in the course of a river is acquired, 
but it is in tact the question of the superior right of Defend- 
ants under their superior location, and here again there ap- 
pears no color to charge them in the exercise of their use of 
the water with having illegally diverted the natural course of 
the stream, as regards the location of the Flour-Mill, or of 
having unnecessarily wasted the water or wantonly detained 
it longer than was reasonable or necessary for their own ma- 
chinery and water works. Although some conflict may be pro- 
duced in the use and enjoyment of undivided rights under the 
common law in the natural water, it cannot by the judgment 
of Jaw, be considered an infringinent of the right. If it become 
less useful vo one, in consequence of the employment of an- 
other, 'it is by accident and because it is dependant on the ex- 
ércise of the equal rights of others ; if therefore the use of the 
right be reasonable, no action can lie, This is the decision of 
English Jurisprudence ; the French Jurisprudence is not un- 
like it: “ Il résulte des principes du Droit Romain admis dans 
“ nos coutumes que le propriétaire ne peut être attaqué s'il ne 
“ fait que retenir les eaux pour les besoins de son industrie en 
“ profitant à cet gare de sa position sans en abuser à l'exer- 
“ cise et usage.” “ L'exercice d’une faculté légale ne peut être 
“ prise pour un trouble.” so says Daviel so that by the com- 
mon law also, Plaintiffs’ pretensions are ill-founded and can- 
not be maintained. 

JUDGMENT : “ The Court, considering that, in the Judgment 
complained of, there is no error, doth maintain and affirm the 
said judgment, with costs, &c.” (16 D. T. B. C.-p. 129.) 

STUART, Q. C., for Plaintiffs. 

VANNOVOUS, for Defendants. 
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REPRISE D'INSTANCE. 
BANC DE LA REINE, EN APPEL, Québec, 18 Sept., 1865. 


Présents : DuvaL, Juge-en-Chef, AYLWIN, MEREDITH, DRUM- 
MOND et MONDELET, Juges. 


Coté, Appelant, ef Masse et al., Intimes. 


_ Jugé : Qu’une demande en reprise d'instance de la part de celui tenu 
de la reprendre, doit être formulée par requête ou par motion, et non 
par un writ de sommation contre l’autre partie à la cause. (1) 


Les procédures en Cour Inférieure avaient eté interrom-. 
pues par le mariage de Sarah Côté, la Demanderesse, avec 
F. X. Masse, l’Intimé, et il était en conséquence nécessaire que 
Masse reprit l'instance conjointement avec la Demanderesse. 
Les intimés firent émaner un bref de sommation “ pour voir 
dire le Défendeur, que l'instance ci-devant pendante devant la 
Cour sera et demeurera reprise entre lui et les Demandeurs en 
reprise d'instance.” Le Défendeur répondit à cette action‘par 
une défense au fond en fait. Le 25 février, 1865, un jugement 
accordant aux Demandeurs les conclusions de leur demande 
fut rendu. C’est de ce jugement qu'il y avait appel. L’Appe- 
lant prétendit qu'une action étant l'exercice d'un droit en jus- 
tice, 11 n'était pas nécessaire d’intenter une poursuite contre 
lui pour permettre aux Demandeurs de reprendre l'instance 
suspendue par le changement de qualité de l’un d’eux, mais 
que cela aurait dû être fait comme il est d'usage, pa: motion 
ou par requête ; une procédure aussi nouvelle et si peu raison- 
nable ne devait pas être perinise par cette Cour. 

La Cour: “Considérant que les Intimés n'ont fait aucune 
preuve quelconque des allégations de la déclaration produite : 
Considérant, de plus, que le writ de sommation émané à la 
poursuite des Intimés et l'action en reprise d'instance par eux 
portée contre l’Appelunt, sont des procédures illégales, irrégu- 
lières, et opposées à la pratique des cours de justice dans le 
Bas-Canada, cette Cour annulle et met de côté toutes les pro- 
cédures adoptées depuis l'enfilure de l'exception péremptoire 
produite en cette cause. (16 D. 7. B. C', p, 138.) 

FOURNIER et GLEASON, pour l’Appelant. 


(1) V. art. 439 C. P. C. 
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PLAIDOYER NIANT LA CONSIDERATION D'UN BILLET. 
SUPERIOR COURT, Québec, 8 mars 1866. 


Before TASCHEREAU, Justice. 


KELLY et «l., Plaintiffs, vs. O'CONNELL, Defendant. 


Jugé: Que, dans une action sur billet promissoire, le plaidoyer que le 
Défendeur n’a reçu aucune valeur, devra étre soutenu de laffidavit 
requis par le Stat. Ref du B. C.. cap. 83, sec. 86, suus-sec. 2. (1) 


The action was instituted for the recovery of $254, due on 
Defendant's promissory note in favor of Plaintiffs, alleged to 
have been given them for value received; which words “ for 
value received,” appeared on the face of the note. This note 
was signed by Defendant, with his own signature alone. To 
this action, Defendant pleaded. That Defendant had been 
acting as the agent of another firm, at the time of the making 
and signing of the promissory note declared upon, that he 
had purchased timber from Plaintiffs in his capacity of agent, 
and this to the knowledge of Plaintiffs; that, in his capacity 
of agent, he had signed the note in question. in payment of 
the timber so purchased from Plaintiffs, but that he had per- 
sonally never received any consideration or value for the 
note, except in his quality of agent. The Plaintiffs, at the en- 
quete, objected to Defendant being allowed to go to proof on 
his plea, inasmuch as the plea had been filed without the affi- 
davit required by the 86 sec. of the 83 cap. of the Con. Stat, 
L. C., in which it was enacted: “That if in any such action, 
“any Defendant denies his signature or any other signature, 
“ &e., to or upon such bill, note, &., or the genuineness of «uch 
“instrument or of any part thereof, such instrument and 
“ signature shall nevertheless Le presumed to be genuine, 
“ &c., unless with such plea there be tiled an affidavit, that 
“ such instrument or some material part thereof, are not 
“ genuine, &c., and in what the alleged irregularity consists” 
The Court held that the production of this affidavit was ne- 
cesssary. The Defendant thereupon moved to amend his plea 
by tiling the requisite affidavit. No cause having been shewn 
against this motion, it was granted hy the Court, on the pay- 
ment to Plaintiffs’ attorney of a fee of fourteen dollars. (16 
D. T. B. C., p. 140.) ; 

GOWEN and LLOYD, for Plaintiffs. 

HEARN, JORDAN and ROCHE, for Defendant. 


(1) V. art. 145 C. P. C., et 1223 C. C. 
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SUBSTITUTION DE PROCUREURS. 
QUEEN'S BENCH, APPEAL SIDE, Québec, 13 Décembre 1865. 


Before AYLWIN, MEREDITH, DRUMMOND and MONDELET, 
Justices. 


BELL, Appellant, and STEPHENS, Respondent. 


Jugé : Qu’un procureur, ne représentant aucune partie dans la cause 
à Pépoque de la production d’un factum signé par lui, peut néanmoins 
produire tel factum. 


The action was instituted in the Superior Court, at Quebec, 
and Defendant (Appellant) was represented by C. T. Suzor as 
his attorney ad litem. Judgment was rendered against De- 
fendant in the Superior Court, and from that judgment De- 
fendant instituted an appeal, being still represented by Suzor, 
the attorney who had represented him in the Lower Court. 
The record upon being sent up to the Court of Appeals was 
found to be incomplete and it was, upon the issuing of a writ 
of certiorari, and the return thereto, completed on the 13th 
of September, 1865. The Appellant having neglected to file 
his factum, Respondent, on the 20th of October, 1865, served 
a notice that he would, on the first day of the then ensuing 
term of the Court of Queen’s Bench, appeal side, move : “ That 
“ inasmuch as the Appellant hath neglected to file his factum 
“ within the delay required by law, this Court deem the suit 
“in appeal of Appellant to be deserted, and that the same be 
“ disallowed, with costs.” This notice of motion was tiled of 
record on the 22nd of Noveinber, 1865. On the 6th of Decem- 
ber then next, A. Gugy tiled a factum in the cause signed 
A. Gugy, fo. Appellant,” he not then being the attorney of 
record of Appellant, not having been substituted to Suzor, 
whose name still appeared upon the record as the attorney 
representing Appellant. On the 13th December, pursuant 
to notice given Respondent, on the 7th, Appellant moved for 
the substitution of Gugy to Suzor, as his attorney ad litem, 
to prosecute his appeal. The substitution having been allowed 
by the Court, Gugy became on that day Appellant's attorney. 
On the same day, Respondent, pursuant to her notice of the 
20th October, moved the Court to disallow the uppeal and 
declare the same deserted owing to the failure on the part of 
Appellant to produce his factum. In support of her motion 
Respondent urged that Appellant had failed to produce his 
factum within the time prescribed by law, and that the printed 
paper called Appellant's factum, which had been subsequently 

TOME XIV. 
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filed, having been signed by an attorney who at the tine did 
not represent Appellant, could not be regarded by the. Court 
as Appellant’s factum. If it could, the attorney of record could 
be changed without notice to the adverse party, who would 
be left in ignorance as to how the paper in question should 
be treated. Take nothing by motion. (16 D. T. B. C., p. 141.) 

Suzor, for Appellant. 

Guay, Substituted for Appellant. 

CAMPELL and HAMILTON, for Respondent. 


RESPONSABILITE DES CORPORATIONS QUANT AUX CHEMINS. 
SUPERIOR Court, IN REVIEW, Montréal, 31 décembre 1865. 
Before BADGLEY, BERTHELOT and MONK, Justices. 


CHARBONNEAU, Plaintiff, vs. THE CORPORATION OF THE Pa- 
RISH OF ST. MARTIN, Defendant. 


Dans une action par les représentants l’une personne décédée, contre 
lu municipalité d’une paroisse, en recouvrement de dommages allegués 
avoir été causés par l’état périlleux d’un chemin d'hiver, faisant ren- 
verser un trainean : 

Jugé: 10. Que dans le cas où la mort a été causée en tout ou en partie 
par l’imprudence et l’imprévoyance de la personne décédée, l’action ne 
peut être maintenue. 

20. Que, dans l’espèce, il y avait telle imprudence et imprévoyance de 
la part du défunt en allant avec un voyage très pesant de bois de lon- 

ueur, vers minuit d’une soirée obscure, après une bordée de neige la 
journée auparavant et en laissant le milieu du chemin, en raison de 
quoi le traineau s'était engagé dans le fossé et y avait versé, tombant 
sur le défunt et le tuant sur la place, pendant qu'il faisait des efforts 
pour soutenir son voyage. (1) 


BADGLEY, Justice : This cause was inscribed by Plaintiff for 
the review of a judgment rendered in this court on the 25th 
April, 1865, which dismissed Plaintiff's action. The judgment 
will be confirmed and for the reasons given by me in render- 
ing the original judgment. The action was brought by the 
widow Bouchard, personally and as tutrix to her children, to 
recover damages for the death of her husband occasioned in 
January, 1860, as is alleged from the unsafe and peri.ous state 
of the winter road, leading from the Burre-d- Plouffe, behind 
the Island of Montreal, to the village of St. Martin. The plea 
admitted the death of Plaintiff's husband on the day in ques- 
tion, but alleged that it was caused by the imprudence and 
negligence of the deceased, and not from any negligence of 


(1) V. art. 793 C. M., et 1054 C. C. 
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Defendants. The case is one of evidence. It appears that, ou 
the day before his death, the deceased, accompanied by a 
young man, went from Montreal to St. Eustache, with a span 
of horses and sleigh. passing along the road in question bet- 
ween 5 and 6 o'clock on the Saturday, and returning to St. 
Martin from St. Eustache at about midnight on Sunday, with 
a heavy load of what is called bows de longueur. They stopp- 
ed « little while at a tavern. Within less than a quarter of a 
mile, after leaving St. Martin, the sleigh upset, the deceased 
was caught between the load and the fence, and was killed on 
the spot. But the accident did not arise from the bad state of 
the road, but chiefly through the imprudence and rashness of 
the deceased. The night is shewn to have been pretty dark 
and snow had fallen during the day; the load was a very 
heavy one, and from the traces on the snow, sworn to by 
Defendants’ witness, the deceased left the usual track in the 
middle of the highway, between the two fences, and the 
first pair of runners got into the ditch, on the left hand 
side of the road and the sleigh upset, being what is called 
a bob sleigh, with two sets of runners. The young man, who 
accompanied the deceased, states that when they came to the 
place of the accident, the deceased told him to go to the other 
side of the sleigh and pull on it, and that, the deceased then 
set his shoulder against the wood on the sleigh, pushing 
against it and trying to bear it up, but that the load was too 
heavy, and that the deceased had no room or opportunity of 
escaping. In all this, there was imprudence and negligence on 
the part of the deceased, which if it did not wholly cause the 
death, largely contributed to it and would prevent a recovery 
of damages. There is evidence also that the road was not in a 
dangerous state, had ordinary precaution been taken. Judg- 
ment of Superior Court, 25th April, 1865, BADGLEY, Justice: 
“Considering that Plaintiff hath not established the material 
allegations of her declaration: And considering that Olivier 
Bouchard, Plaintiff's husband, came to his death by his own 
negligence and imprudence, the Court doth dismiss the action, 
with costs.” Judgment in review confirming judgment of the 
Superior Court. (16 D. T. B. C. p. 143 et 1 L. C. L.J., p. 109.) 
ARCHAMBAULT, C. and F. X. for Plaintiff. 
ROBERTSON, Q. C., for Defendant. 





500 RAPPORTS JUDICIAIRES REVISÉS 
INDICTMENT POR CONSPIRACY. 
Court OF QUEEN’s BENCH, (CROWN SIDE), 
Montreal, 3rd May, 1867. 


Coram DRUMMOND, J. 


REGINA ve Roy et ul. 


Held: 1st. That in an indictment for conspiracy, an offence prohi 
bited by penal law must be set forth either in the averment of the end 


or Ineans. 
2. To “cheat and dcfraud” private individuals, the sole object al- 


leged to be had in view by the Lefendants, is not necessarily a penal 


offence. | | | 
3. The count, in which the conspiracy is alleged, must state of what 


thing or things the Defendants intended to defraud the creditors. 


DRUMMOND J.: I have permitted the Counsel for the de- 
fence to develope, at full length, their arguments against the 
validity of the indictment upon which Defendants are now 
on trial, although they rose merely to object to the admis- 
sibility of certain evidence. I did so in the interests of jus- 
tice in consideration for the jurors who have already been 
detained before this Court for an unreasonable length of 
time, and because, had any one, as amicus curie, called my 
attention to a material error in the indictment [which I had 
no opportunity to examine before the trial] at any stage of 
the case, it would have been my duty to put an end to the 
proceedings at once. I trust, however, the indulgence thus 
granted will never be invoked as a precedent. For, according 
to recognized practice, the indictment should have been as- 
sailed in limine, either by a demurrer or a motion to quash, 
or Defendants should have awaited the close of the evidence 
for the prosecution, to demand an acquittal. The indictment, 
analyzed as to the matters of preamble or indictment, literally 
given as to the Chief Count, and the statements of overt 
acts; runs as follows: “ That, at the time of committing the 
alleged offence, Maxime Olivier David was a trader, within 
the meaning of the Insolvent Act of 1864, carrying on busi- 
ness at St. Johns, and was indebted to William Stephen & 
Co. in the sum of $1677.72, unto Amable Prevost & Co. in the 
sum of $1680.82, und to divers other creditors in divers other 
sums of money. That the said M. O. David, being unable to 
meet his engagements, on the 26th January, 1867, made an 
assignment of all his estate to William Coote, for the pur- 
poses of the said act. That, at the time of committing the 
alleged offence, the said M. O. David was possessed of divers 
goods, chattels and effects of the value of £873, forming part 











id 
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of his personal estate.” Next comes the substantive allegation 
of conspiracy in the following terms: “That Adolphe Roy, 
late of the City of Montreal, in the District of Montreal 
aforesaid, merchant, Moise Keigle, late of the Township of 
Roxton, in the District of Bedford, trader, and Joseph Cyrille 
David, late of the parish of St. Gregoire, in the District of 
Iberville aforesaid, being evil disposed persons and wilfully, 
wickedly and fraudulently intending to defraud and deprive 
William Stephen and his co-partners, and Amable Prevost 
and his co-partner, and all the other creditors of Maxime 
Olivier David, of the aforesaid goods. chattels and effects, and 
of the benefit thereof, did, together with Maxime O. David, 
amongst themselves, to wit,on the 4th day of December, 
1866, at the City of Montreal, in the District of Montreal, 
unlawfully conspire, combine, confederate and agree together 
unlawfully and fraudulently to cheat and defraud the said 
creditors, and all others the creditors of Maxime O. David.” 
Then we find a statement of the means used in furtherance 
of the alleged conspiracy, viz.: “That Adolphe Roy, Moise 
Keigle, Joseph Cyrille David and Maxime ©. David, after- 
wards, to wit, on the seventh day of December, in the year 
last aforesaid, at the town of St. Johns, in the District of 
Iberville said, in pursuance of and according to the said cons- 
piracy, combination and confederacy und agreement amongst 
them, had, as aforesaid, at the City of Montreal, did at the 
town of St. John, in the District of Iberville, in contemplation 
of the Insolvency of Maxime O. David, and then well know- 
ing the inhability of Maxime O. David to meet his engage- 
ments, unlawfully and fraudulently cause Maxime O. David 
to execute a certain fictitious sale and conveyance to Moise 
Keigle of the aforesaid goods, chattels and effects of the value 
of £872 15s. then being and forming a part of the personal 
estate of Maxime O. David, he, the said, Moise Keigle, then 
and there signing and delivering to Maxime O. David, certain 
promissory notes payable to the order of Maxime O. David, 
for the aforesaid sum of £872 15s. payable at different periods 
thereafter, and then and there causing Maxime O. David to 
endorse and deliver over to Adolphe Roy four of the said 
promissory notes for the payment of the sum of four hundred 
dollars each, to the end and intent that all the creditors afore- 
said, and all others the creditors of Maxime O. David, should 
be deprived of the benefit of the goods, chattels and eftects, 
and by the several means aforesaid to cheat and defraud the 
creditors hereinbefore named, and all others the creditors of 
Maxime O. David, of the said goods, chattels and effects and 
of the value thereof. And the jurors aforesaid, upon their oath, 
do further present, that Ado'phe Roy, Moise Keigle, Joseph 
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Cyrille David, and Maxime O. David, in further pursuance of 
the said conspiracy, combination, confederacy and agreement 
amongst them had, at the city of Montreal, did, at the town of 
St. Johns, in the District of Iberville, afterwards, to wit, on 
the day and year last aforesaid, in contemplation of the insol- 
vency of Maxime O. David, and then well knowing the inabi- 
lity of M. O. David, to meet his engagements, unlawfully and 
fraudulently cause M. O. David to execute a certain fictitious 
sale and conveyance to Joseph Cyrille David of certain other 
goods, chattels and effects of great value, to wit of the value, 
of $1,200 and then and there unlawfully, fraudulently and 
clandestinely did remove and conceal the goods, chattels and 
effects last mentioned, to the end and intent that the creditors 
hereinbefore named, and all others the creditors of M. O. 
David, should be deprived of the benefit of the said goods, 
chattels and effects lust mentioned, and, by the several means 
aforesaid, to cheat and defraud the creditors hereinbefore 
named, and all others the creditors of Maxime O. David, of the 
said goods, chattels and effects last mentioned to the evil 
example of all others in the like case offending, and against the 
Peace of our Lady the Queen, her Crown and dignity.” The 
reasons for which the Defendants ask to quash this indictment, 
as I have gleaned them from an analysis of the able arguments 
of their counsel, as well as from the propositions specially 
enunciated by Mr. Kerr, may be thus concisely expressed: 
Ist. Because the indictment does not set forth a criminal or 
indictable offence as the objet of the conspiracy, and, in the 
absence of such averment, does not show that the object in 
contemplation was attained, or sought to be attained, by cri- 
minal or illegal means. 2nd. Because the means by which 
Maxime Olivier David’s creditors were to be defrauded are 
not specified in any way. 3rd. Because there is no description 
of the thing or things of which the creditors of Maxime Olivier 
David were to be defrauded. 4th. Because the indictment 
charges one of the Defendants, Adolphe Roy, with having 
cheated himself as well as other creditors, inasmuch as he was 
one of them. 5th. Because the goods mentioned in the indict- 
ment are not specified. 6th. Because it is not alleged that the 
creditors of Maxime Olivier David were actually defrauded 
by the conspiracy. I shall forthwith dispose of the 4th, 5th, and 
6th objections by rejecting them. The 4th, because it is evident 
that the framer of the indictment could not have meant to 
include Adolphe Roy, one of the persons alleged to have con- 
templated the fraud amongst the creditors to be defrauded, 
and that the wording of the count admits of no such inter- 
pretation. The fifth, because, in a case of conspiracy, it is not 
necessary to describe the goods as in an indictment for stealing 
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them. Stating them as “ divers goods” is held sufficient. (See 
Archbold’s Criminal Practice, p. 46, Edition of 1862 ; Woolrych, 
p. 1060.) As to the 6th ground, it was very properly abandoned 
by the counsel for the defence. For it is obvious that the 
crime of conspiracy is completed by the mere combination of 
persons to cominit an illegal act, or any act whatever by illegal 
means, Before enunciating my opinion upon the remaining 
objection, I deem it proper to state in what manner our courts 
should allow themselves to be influenced by the decisions of 
judges in others countries, where the criminal law of England 
prevails. We, the judges of Lower Canada, are bound to sub- 
init our reason to all judicial decisions, which formed part of 
the jurisprudence of Great Britain at the time when the Public, 
including the criminal,law of England, took root inthis country, 
by its cession to the British Crown, ipso facto. But, although 
every day we have occasion to feel grateful to the luminaries 
of the English Bench for the light they cast upon the intricate 
path we have to tread in the interpretation of the criminal 
laws of our country, we are not to be controlled in our deci- 
sions by the opinions expressed by them since that eventful 
period. We meditate upon the modern opinions of English 
judges, as upon the opinions of eminent judges in those 
states of the adjoining Union where the same system 
prevails, as written reason, to be aided, not to be bound 
by them. Conspiracy is an offence at common law, indepen- 
dently of the Statute 33, Edw. I, ch. 2, which, abrogating 
nothing, and professing merely to add some new provisions 
and affirm some old ones, is of no practical importance, espe- 
cially in this case. Baron Alderson, in Rég. vs. Vincent, C. & P., 
91, defines it aa “ a crime which consists either in a combina- 
“tion and agreement by persons to do some illegal act, or a 
“combination and agreement to effect a legal purpose by 
“ illegal means.” Lord Denman, in Reg. vs. Seward, 1 A. & E., | 
713, said : “ An indictment for conspiracy ought to show that 
“ it was for an unlawful purpose or to effect a lawful purpose 
“ by unlawful means.” And Chief Justice Tindall,delivering the 
opinion of all the judgesof England in the famous case of O’Con- 
nell vs. Reg., defined the offence in these words: “The crime of 
conspiracy “ is complete if two, or more than two, should agree 
“ to do an illegal thing ; that is to effect something in itself un- 
“ lawful, or to effect by unlawful means something which in 
“itself may be indifferent, or even lawful.” Bishop, an able 
American writer on Criminal Law, gives the following concise 
definition: “ A conspiracy is a corrupt agreeing together of two 
or more persons to do, by concerted action, something unlaw- 
ful as a means or an end.” All the definitions of conspiracy, 
including the above, show that the offences of this nature 
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belong to one or other of two classes. The first where the 
illegal character of the object constitutes the crime. The 
second, where the illegal character of the means used to attain 
the end is the constituent feature of the offence. The inference 
is therefore obvious that in the first class of cases it is unneces- 
sary to state in the indictment the means by which the unlaw- 
ful end was attained or sought to be reached; while in the 
second class the means or overt acts must be specially set 
forth. This doctrine which I laid down at an early period of 
the argument was, before the close of the discussion, admitted 
to be correct on both sides. So that the validity of the first 
objection, which rests upon the ground that the indictment 
sets forth no criminal act either as the end or the means, 
must depend upon the interpretation to be given to the epithet 
“unlawful” or “illegal” as applied equally to the end and the 
means in all definitions of the offence. Here lies the great dif- 
ficulty. Should an indictment be allowed for conspiracy when 
the object contemplated and the means used involve no breach 
of the penal laws of the country, even though they violate 
the moral law? After a careful perusal of all the authorities 
submitted to me, 1 am convinced that if we tolerated such 
indictments, we would plunge into a sea of difficulties. Every 
judge would interpret the moral law according to his own 
views and discretion, aptly termed the law of tyrants, would 
be substituted in such matters for those positive laws which 
are the great safeguard of the people. And I have come to the 
conclusion that malum prohibitum and not malum in se non 
prohibitum is the only foundation either as the end, or the 
means, upon which an indictment for conspiracy should rest. 
After the most earnest reconsideration of this question, which 
is not new to me, I venture upon a definition of the crime of 
conspiracy, which will be more pointedly applicable to this 
case, if not to all others, than any of those which I have 
above set forth. It is this: “A conspiracy 18s an agreement 
“by two persons (not being husband and wife), or more, to 
“ do or cause to be done, an. act prohibited by penal law or to 
“ prevent the doing of an act orduined, under legal sanction, 
“ by any means, whatever; or to do or cause to be done, 
“an act, whether lawful or not, by means prohibited by 
« penal law.” It will be observed by this definition that I do 
not consider indictable offences, as the sole subjects of indict- 
ments for conspiracy, but that it includes all offences prohibit- 
ed by law under a legal sanction, viz: a penalty or punishment 
of some kind, and amongst others, such offences as selling spi- 
rituous liquors without license, which, although they may not 
be inalum wn se, are punishable, through summary process, 
by fine or imprisonment. Applying this doctrine to the indict- 
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went now under consideration, I must hold it to be insufficient ; 
for, neither in the averment of the end or the means is any 
offence prohibited by penal law set forth. “To cheat and 
defraud ” private individuals, the sole object alleged to be had 
in view by the Defendants, is not necessarily a penal offence. 
For the only cheats or frauds punishable ut Common law are 
the fraudulent obtaining of the property of another by any 
deceitful and illegal practice, or token, which affects or may 
affect the public, or such frauds as are levelled against the 
public justice of the Realm. I also fail to discover in the 
counts of the indictment alleging the means or overt acts, 
any offence punishable by the penal laws of the country. 
either under the common law, or the statute relating to 
insolvent debtors, or any other statute. In the case of Rex vs. 
Gill, upon which the learned counsel for the prosecution 
chiefly relied, the object of the conspiracy was clearly set 
forth as an indictable offence; thut is to say, obtaining the 
moneys of P. D. and G. D. by false pretences to cheat and de- 
fraud them, &c. I would say, moreover, that had I taken a 
different view of the main question in this case, I would have 
considered myself equally bound to quash the indictment on 
the ground that the count in which the conspiracy is alleged 
does not state of what thing or things the Defendants intend- 
ed to defraud Maxime Olivier David’s creditors—an omission 
which is not supplied by the intent imputed to the Defendants 
in subsequent transactions. The indictment is. therefore, quash- 
ed. His Honour ordered one of the Jury to withdraw, when 
some discussion arose as to the form in which the record 
should be made up by the Clerk of the Crown, and Mr. Devlin 
asking that the prisoner should be declared not guilty. His 
Honour ordered the record to be made in the usual way, and 
a juror having been withdrawn, the case was closed, and the 
jury was discharged. (11 J., p. 89.) 
ARTER, Q. C., and G. OUIMET, of Counsel for private Pro- 

secutor. 

KERR, B. DEVLIN, W. DoRION, MOUSSEAU and DELORIMIER 
of Counsel for Defendants. 


TABLE ALPHABETIQUE 


—DES— 


MATIÈRES CONTENUES DANS CE VOLUME, 


———--+- e@De-—-.-—— 


A 


ABROGATION DE LOI. Une loi n’est pas abrogée parce que ses 
dispositions, pendant un grand nombre d’années, 
n’auraient pas été observées... ............ eee cesse 

ACCEPTATION DE SUCCESSION. Un héritier collatéral ne peut 
accepter une succession avant que l'héritier en ligne 
directe y ait renoncé. Il n’est pas non plus censé 
l'uvoir accepter avant d’avoir eu connaissance de la 
renonciation de l'héritier plus proche. Aucun acte, fait 
par un héritier après sa renonciation à la succession, 
ne peut être considéré comme acte d’héritier, attendu 
que l'héritier, qui a renoncé à la succession, ne peut 

lus l’accepter .…............. ss RARE vonnen cornes 

ACTE D’ACCUSATION :— Vide CONSPIRATION. 

ACTION DE BANQUE :— Vide Tureur. 

‘DIRECTE. Une action directe par un associé pour fuire 

. Casser un jugement rendu sur confession de son co- 
associé après la dissolution de la société peut être 
MAÏNLENNE. ..…...... sos ccececcsccccerseces soenesosose soneoscoonveree 

“ EN DOMMAGES, La banqne, qui poursuit en dom- 
mages son cais-ier pour torts a elle causés par les tran- 
sactions de ce dernier, ne peut recouvrer l'intérêt du 
Montant de 8a demande... sous sono coowners 

s« EN DOMMAGES. L’allégation, dans une action en dom- 
mages pour nuisance, que la chose, que l’on prétend 
constituer une nuisance, est plus utile au public qu’elle 
ne lui cause d’inconvénients, n’est pas une défense..... 

“ EN GARANTIE :— Vide DÉCRET. 

“ EN GARANTIE :— Vide Dérens. 

« EN GARANTIE :— Vide SHÉRIF. 

“ PAULIENNE :— Vide Proctpure. 

“ PAULIENNE:— “  Saisiz EXÉCUTION. 

“ PETITUIRE. Sera rujetée si la désignation de la pro- 
priét‘ récvlamée est vagne et incertaine.......... bovecscseses 

se PETITOIRE :— Vide Fraupe. 

“ —RESCISOIRE. La femme séparée de Liens, qui vend 
certains immaubles qui lui sont propres sans autre con- 
sidération que le paiement d’une dette due par son 
mari 4 l'acheteur, a droit à l’action en rescision de 
cette Vente. ss. ose coocenees voncceneron soveceersencee 

EN RESTLIATION : — Vide ENREGISTKBMENT. 

“ EN REVENDICATION :— Vide Lovace. 

AFFIDAVIT :—Vide Capras. 

“ :— Vide SAISIE-ARRÉT AVANT JUGEMENT. 


81 


294 


237 


185 


24 
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ALIMENTS Une rente et pension alimentaire, stipulée comme 
considération dans un acte de donation, est payable et 
peut être réclamée dès le commencement de l’année 

ur laquelle elle doit être payée......... venons cosersaceeccass 

ANNULATION D’ACTE :— Vide Fraupp. 

APPEL. Il v a appel à la Cour du Banc de la Reine des décisions 
rendues par la Cour Supérieure sur revision des sen- 
tences des arbitres provinciaux... 

Tl n’y a pas lieu à appel d’un jugement interlocutoire a 
Venquéte, maintenant l'objection d'une partie à l’au- 
dition du mari de l’autre partie comme témoin.......... 

I] n’y a pas lieu à appel d’un jugement de lg Cour Su sé- 
rieure rejetant une motion pour revision d’une déci- 
sion à l'enquête. Les parties en pareil cas doivent pro- 
céder à leur risque et, si l’une d'elles est lésée, la 
cause peut être portée en appel à un étage postérieur 
de la procédure... ss. beeeeeeesenseecececnscneees 

“ :— Vide Revision. 

“AU CONSEIL, PRIVÉ. Il y a lieu à appel au Conseil 
Privé quand le montant en litige excède £500 stg, 
bien que la somme réclamée dans la déclaration soit 
moindre que £500 …......... ........ REREETE bee cansecestencceeses 

“ AU CONSEIL PRIVE. Il n’y a pas lieu à appel au Con- 
seil Privé d'un jugement interlocutoire.... ...... 2.0... 

ARBITRES. Lorsque deux arbitres changent le lieu de leurs déli- 
bérations, ils doivent en donner avis au troisième... 

“ :— Vide PREUVE. 

ASSIGNATION. En matière purement personnelle, le Défendeur 
peut être assigné devant le tribunal du lieu où le droit 
d'action a pris NAÏSSANCE. 0.00... cecoeceessceececs contee tae eee 

:— Vide EXCEPTION A LA FORME. 

ASSOCIÉ :— “ ACTION DIRECTE. 

ATERMOIEMENT. Le débiteur qui, dans un acte de composition, 
obtient de ses créancier: remise d'une partie de sa 
dette et termes de paiement pour le reste à la condi- 
tion qu'il paie le montant de la composition au temps 
fixé, sera tenu de payer le montant entier de toutes 
les créances, s'il n'a pas fait les paiements au tem 
convenu dans l’acte de composition, quoique, après 
l'échéance des tarmes do paiement de la composition, 
il ait fait offre de faire ces paiements... ..........,..... 

AUTORISATION MARITALE :— Vid: FoLLE ENCHÈRu, 

AVAL :— Vide BILLer PROMISSOIRE 

AVEU — 4 « ci 

AVIS D'ACTION. Celui qui, en vertu d'un ordre d’un inspecteur 
des chemins, ouvre un chemin sur le fonds d’autrni, 
n’a pas droit à l’avis d'action d'un mois sonores 

‘6 D'ACTION. L'avis d'action d’un mois, mentionné en la 
sec. 91 du ch 17 de: S. R. C. de 1860, ne concerne que 
les actions en dommages-intéréts, et non les actions 
par lesquelles on réclame des dommages pour l’inaxé- 
cution d’un contrat ou d’une obligation imposée par 
la loi ou résultant d'une couvention......… ss se . 

‘€ D'ACTION. Le percepteur des douanes, poursuivi en re- 
couvrement dune somine d’argent exigée par lui 
comme honoraires d'office, n’a pas droit à avis d’ac- 
tion d'un MOIS ..... cece scene vecsccenen see vovso ses sonsonessoessssues 

6 D'ACTION. Les deniers, déposés entre les mains du 
percepteur des douanes et sujets à être remboursés au 
cas où le tarif serait changé, ne sont pas des deniers 
dépos’s entre les mains d’un particulier, mais sont 
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des deniers déposés entre les mains d’un officier pu- 
blic et, dans ce cas, le percepteur des douanes a droit 
à l’avis d’action d’un mois ......................... sen soso 
AVIS DE PROTET DE BILLET :— Vide BILLET PROMISSOIRE. 
AVOCAT. L'avocat est lié relativement aux frais par les cunven- 
tions particulières intervenues entre les signataires 
d’une pièce de procédure, même lorsqu'il les ignore; 
en conséquence si, par ces conventions, l’un des signa- 
taires est exonéré des frais par ces co-signataires, l’u- 
vocat n’a aucune action contre lul........... ose eue. 
L'avocat, tiers-sairi dans une cause, ne peut refuser de 
déclarer quel montant de deniers appartenant au Dé- 
fendeur il a en mains, par le motif que faire cette dé- 
claration serait violer le secret professionnel....°......... 
‘s Même lorsqu'il plaide pour une corporation, n’est pas 
tenu de faire apparaître de son mandat......... 0.00. see. 
N’a pas droit d'action contre son client pour les frais 
d'un procès pendant... beeeeeteseccencssceues sereecees 
se :— Vide DÉPExs. 
se — “ DESAVEU. 
“s :— “ SOLIDARITÉ. 


B 


BANQU E:— Vide ACTION EN DOMMAGES. 

BILLETS DE CHEMINS DE FER. L’achat d’un billet d’aller et re- 
tour est un contrat légal et valide dont un peut exiger 
l'exécution. Le chef d’un train de chemin de fer peut 
expulser du train tout passager qui a un billet passé date 
et qui refuse de solder le prix de son passage. Le fait 
que les chefs de train auraient reçu en paiement du 
prix de passage des billets pesé date ne lie pas lu 
compagnie, cette conduite de ses employés étant en 
contravention aux ordres donnés par elle........... cores 

BILLET PROMISSOIRE. Dans une action contre le signataire et 
l’endosseur d’un billet ‘dans l'espèce, le signataire étant 
désigné dans le protêt, ainsi que dans le bref et la dé- 
claration, sous le nom de E. B. Perry au lieu de Joseph 
B. Perry), le plaidoyer de l’endosseur qu’il n’a jamais 
endossé de billet de E. B. Perry et que le protét de ce 
billet était illégal, est insuffisant........... snsssvacee veceee voue 

‘6 Dunné par un débiteur insolvable à un de ses créanciers 
dans le but de le faire consentir à signer le concordat, 
est frauduleux et ne peut donner lieu à une action 
contre ce débiteur... ss... sesscescesceecen cones 

BILLET PROMISSOIRE. La signature, apposée sur un billet négo- 
tiable par une personne autre que celle du signataire 
du billet, équivaut à une aval.......... sonne see eee eeceesceesenss 

“ Le dernier endosreur d’un billet, qui a payé le montant 
d’un jugement en principal, intérêt et frais, obtenu 
contre lui par le porteur de ce billet, a droit d’inter- 
venir dans une action, intentée antérieurement à ce 
paiement, sur le même billet et par le même porteur 
contre le signataire ot le preneur, et d'obtenir jugement 
en «a faveur contre ces derniers. L'avis de protét, 
adressé à une femme et portant le mot “ monsieur ” 
au lieu du mot “ madame,’ est suffisant, s’il lui a été 
dûment signifié.................. ss vence sovccocse eee 

ee L’endosseur d’un billet est tenu personellement, quoi- 
qu'il n'ait eu l'intention de l'endosser que comme pro- 
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cureur. L’aveu est divisible, lorsqu'une partie de l’aveu 
n’est pas plaidée. L'avis de protêt, adressé à uns 
femme et commençant par le mot “ monsieur ”, ext nul. 
BILLET PROMISSOIRE. L’individu,qui a payé et retiré un billet 
contrefait qu'il croyait être le véritable effet de com- 
merce qu'il aurait souscrit et qui ne donne avis de ce 
fait à celui qui en était le porteur lequel savait que le 
billet était .contrefait que quatorze jours après le paie- 
ment, n’est pas coupable de nég'igence et peut pour- 
suivre Je ci-devant porteur pour se faire adjuyer le 
montant du véritable billet ou ce dernier billet lui- 
MÊME . vor sonore cesceccccccscescccvcccesscessnecsencces conso menus ee 
:— Vide COMPENSATION. 
:— “  PLAIDOYER. 
:— (4 PRESCRIPTION, 
‘:— “ Procks PAR JURY. 


C 


CADASTRE :— Vide Prevve. 

CAISSIER DE BANQUE :— Vide Resronsapi.ite. 

CAPIAS. Dans nn affidavit pour capiaa, l'alléoué que le Défen- 
deur, résidant dans les Etats-Unis d’A mérique, est sur 
le point de quitter la Province pour aller aux Etats- 
Unis, et donnant le nom des personnes qui en ont in- 
formé le déposant, n’indique pas intention de frauder 
et eat insuffisant ve sononoe soccneso nee PT ERTES seonececsceces . 

« Dans une action commencée par camas, il n’est pas néces- 
aairu que le délai entre le dépôt au greffe de la copie 
de In déclaration et le jour du rapport du bref de 
capias soit le même qu'entre la signification et le jour 
du rapport d’un bref ordinaire de sommation............. 

“ L’aftidavit, alléguant que le déposant était l'agent des 
Demand-urs à Montréal et qua le Défendeur est réelle- 
ment et personnellement endetté envers les Deman- 
deurs en une somme de $2500, valeur d’une certaine 
quantité de verre que le déposant, en sa qualité 
d'agent des Demandeurs, aurait vendu au Défendeur, 
etc., contient des raisons suffisantes pour obtenir un 


bref de capias ad rerpondendum....... tosses ccnces 
a L’affidavit pour cupias ad rapondendum doit contenir 

l’allégation que le débiteur est prraonncll ment endettée 

envers le Demandeur......... son. severe one nes sonne soenee - 
«6 L'affidavit pour capias est valide, qui allègue qne le Dé- 


fendeur doit réellement et personnellement au Deman- 
deur une somme de $300 ‘‘ pour solde de compte de 
diverses transactions que le Défendeur a faites avec 
le Demandeur dans le cours ordinaire de leur com- 
merce et que le Défendeur a reconnu devoir au De- 


mandeur *’................ nsneses roues sons ssscsorssnse Oconee 
st L’affidavit pour capits ad respondendum est suftisant, 
s’il contient toutes allégations exigées par le statnt, bien 
que dans un ordre différent... .... conwenees enr one - 
“ Le fait qu'une vergonne engagée dans le commerce 


achète des marchandises payables immédiatement 
après livraison et que, livraison faite, elle obtient sur 
ces marchandises des avances pour lesquelles elle les 
donne en garantie et fait complètement défaut d'en 
payer la valeur au vendeur, donnant pour raison du 
non-paiement qu’elle est insolvable, est un motif sufti- 
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sant pour donner lieu à l'émission d’un bref de capras 
ad rerpondendum.….............…. snnsnssen voscsonns à ennnson ces os 316 
CAPIAS. On doit invoquer une irregularité dans l’affidavit tur le- 
quel est fonilé le rapias par une motion et non par une 
exception à la forme......... nce Lececees oo ces vec cncccccesceness, 
“ Peut, s'il est montré cause, être décerné un dimanche. 
La réclamation de dommages, non liquidés, peut justi- 
fier l'émission d’un capias ad rexpondendum......... 308 
» Si, dans une action commencée par capiazs, la cause d’ac- 
tion énoncée dans l’affidavit est différente de celle 
énoncée dans la décluration, le capias sera annule...... 313 
“ Un affidavit pour obtenir un capias, dans lequel il est 
juré “que le Défendeur est endetté envers le Deman- 
deur en une certaine somme pour pension et logement 
pendant six mois, et pour hardes et effets à lui fournis “ 
eet insuffisant, parce qu'il n'est pas allégué que le Dé- 
fendeur soit personnellement endetté envers le Deman- 
deur....... sens seneoscnrenesse see anesnevoesse s esse se erececseteene © 313 
‘6 :— Vide OBLIGATION. 
CAUSES APFELAB LES DE COUR DE CIRCUIT :—Hide Pro- 
DURE. 
CAUTION. L’acquéreur d’un immeuble, devenu partie à un trans- 
port de portion du prix de vente, par lequel ii s’oblige 
de payer an cessionnaire la somme traneportée en In 
manière énoncée dans son acte d'acquisition du cédant, 
et qui déclare qu'il est content et satisfait de ce trans- 
port et se le tient pour dûment signifié, a, lorsqu'il est 
poursuivi par le cessionnaire, le droit d'obtenir caution 
pour une hypothèque existant sur cet immeuble et 
ui eat antérieure à la vente a lui faite, et, dans ce cas, 
11 doit avoir caution pour tont le muntant de cette hy- 
pothèque, bien que ce montant dépasse de heaucoup la . 
somme réclamée par l’action... ... secs, esse 124 
6 Le délai d’un mois, accordé par l'acte de cautionnement 
au défendeur pour se remettre sous la garde du shérif, , 
étant expiré, l'obligation do la caution de payer la 
créance du demandeur devient absolue... sesossess 401 
“ Les cantions d’un débiteur, arrêté sur capias ad rernon- 
dendum, ne sont pas déchargées de la responsabilité 
qui leur incombe, parce que ce débiteur aurait été ulté- 
rieurement mis en prison pour n'avoir pas produit 
Pétat de ses biens axijré par la loi... secoue sosnusoosoneres 4C0 
“ :— Vide PouRSUITE DE LA CAUTION CONTRE LE DEPITE UR. 
«  SOLIDATRE. Répond à toutes les obligations du débi- 
tenr envers le créancier, sans que ce dernier soit tenu 
de veiller aux intérêts de la caution... sono ceeens 195 
CERTIFICAT DE REGISTRATEUR -— Vide SHÉRIF, 
CESSION DE BIENS. Le cessiunnaire des biens d'un débiteur, 
pour le bénéfice des créanciers de ce dernier, a le dro.t 
€ e. revendiquer en son propre nom les biens a lui 
e A 


10 


COMES ....cccccccccccnceccscccee sonne won encces settseces seccscceseseaseese 317 
CESSIONN AIRE :— Vide Crssion DE BIENS. 
CHEMIN :— Vide CiTÉ pr QuésHec. 

# DE FER. La compagnie de chemin de fer du Grand- 
Tronc peut, sans violer sa charte, faire opérer par des 
charretiers exclusivement em plvyés par elle le camion- 
nage du fret qu’elle transporte......... ccs. see bocce sewens 462 

CITE DE QUEBEC. La corporation de la cité de Québec est abli- 
gée d'entretenir un chemin sur le pont de glace vis-à- 
vis la ville et, si elle tolère un autre chemin que le 
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sien, elle est tenue à son entretien et est responsable 
des dommages causés par sa négligence. …........ ss 

CITÉ DE QUEBEC :— Vide Taxe. | 

CLAUSE RESOLUTOIRE La clause résolutoire non commina- 
toire ne doit pas être exécutée à la rigueur....... ......… 

CLOTURE LE LIGNE : — Vide INSPECTEUR AGRAIRE. 

COLLOCATION. Une collocation ne peut être homologuée sans au 
préalable avoir été portée dans un rapport de distribu- 
tion fait et publié de manière à mettre les parties en 
cause à même de la contester... soso 

COMMISSAIRES DES TERRES A GASPÉ. Le rapport des com- 
missaires, fait én vertu du ch. 3 de la loi 59 George III 
concernant les réclamations de terres à Gaspé, est un 
titre suffisant pour conférer au réclamant la propriété 
des biens-fonds qui y sont mentionnés... eee 

COMMISSION ROGATUIRE. L’ordonnance permettant l’émission 
d’une commission rogatoire est suffisante pour empé- 
cher le Demandeur d'inscrire la cauxe, quoique celui 
qui a obtenu la commission ait négligé de l’exécuter 

endant au-delà de quinze jours après avis à lui donné 
© procéder... sens sosnss one soso ossesr eucens seoseeansessenoes 
“  ROGATOIRE. Une commission rogatoire. adressée à six 
commissaires dont trois nominés par chaque partie 
et exécutable par deux de ces commissaires, ert va- 
lablement mise à exécution par deux commissaires de 
l'une des parties... ss... conso loneses eee wales 
‘© ROGATOIRE :— Vide Dérsxs. 

COMPARUTION :— Vide PROCÉDURE. 

COMPENSATION. Des dommages non liquidés ne peuvent étre 
offerts en compensation dans une action sur obligation 
notariée ......05. bee eoneee seveeeees boaecncecesenes cevecesares Less cesses 

«  -L’endosseur d’un billet promissoire donné en accommo- 
dation a le droit d’opposer à la demande du porteur de 
ce billet toute somme de deniers que le porteur aurait 
payée ou due au signature du bi net depuis qu'il a été 
protesté, et le salaire de l'officier d’une banque, payé 
tous les trois mois, peut être oppo<é en compensation 
à la banque par l’endosseur de ce billet.......…............. 

© «Une banque a droit de déduire du produit d’un billet 
qu’elle a escompté pour une personne, le montant d’un 

autre billet déjà dû par cette personne à cetie banque 

et ‘Aûment protest... ne serres cesse 

COMPULSOIRE ET COLLATION DE PIECES. Le titre 12e de 
l’Ordonnance de 1667, relatif aux compulsoires et col- 
lations de pièces, est en vigueur dans le Bas-Canada, 
bien que, depuis de nombreuses annces, les disposi- 

| tions de ce titre n'y aient pas ét observées... 

CONSEIL MUNICIPAL. 11 n’est pas nécessaire qu'un règlement 
soit passé pour déterminer le lien de- séances d’un 
conseil municipal, lursqu’un endroit ‘déterminé a été 
fixé et choisi de facto lors de l’organisat:on primitive 
de ce Conseil. Le bureau du secreétaire-tr'surier du 
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juge-assistant, signification à l’autre associé est suffi- 
sante, quoiqu'il n’y ait pas eu substitution .............. 
CONTRAINTE PAR CORPS. Une règle pour contrainte par corps 
contre une femme mariée séparée de biens doit étre 
gignifiée AU MAT... sense onsooo sonne: scsceesacces coccoscs eee ee 

“ PAR CORPS :— Vide Témorx. 
CORPORATION MUNICIPALE. Un inspecteur des chemins ne 


513 


339 


eut lier une municipalité pour les travaux qu'il fuit . 


aire à l’insu de cette municipalité ; il faut une conven- 
tion a vec cette dernière pour l'obliger.................se 
“  MUNICIPALE :— Vide RESPONSAPILITÉ. 
COUR DE CIRCUIT :— Vide DÉPENS. 
ù DES COMMISSAIRES :— Vide DÉéPens. 
COURS D'EAU :— Vide PROPRIÉTAIRES RIVERAINB. 
COURTIER :— Vide Taxe 
CRAINTE DE TROUBLE :— Vide Caution. 
CUMUL D’ACTIONS. Une plainte ne doit se rapporter qu'à uno 
seule matière, et une dénonciation qu’à un seul délit, 
à moins que la loi n’en dispose autrement. Si un délai 
sptcial pour porter la plainte,ou faire la dénonciation, 
n’a pas été fixé par la loi y relative, cette plainte ou 
dénonciation doit étre faite dan: les trois mois à comp- 
ter du jour où Ia matière dont on se plaint a originé... 


D 


DECRET. Il n’y a pas d’action en garantie contre le shérif ou le 
Défendeur sur une vente par décret...... a0eee coves sonees 
“6 :— Vide SERVITUDE. 

DEFENSE D’ALIENER. Une défense d’aliéner, pour un temps 
limité et non faite en faveur de quelqu'un appelé à en 
profiter, est nulle... esse sense orones socososes 

DELEGATION DE PAIEMENT. Lorsqu'une simple délégation de 

aiement a été faite dans un contrat de vente et que 
’acquéreur, au cours de la procédure pour obtenir un 
jugement en ratification, dépose en cour le montant 
total du prix de vente, cet acquéreur se trouve comple- 
tement déchargé de l'obligation de payer la somme 
stipulée payable au créancier délégue, même lorsque 
ce dernier ne reçoit rien des deniers ainsi déposés par 
la distribution qui en est faite... ..........,............... 

DELEGATION DE PAIEMENT. Une délégation imparfaite, faite 

dans un contrat de vente, ne constitne pas, de la part 

de l’acquéreur, une obligation personnelie de payer la 
somme CElEQUEC........-cccscsceconcscsvenvesces consscecons roses 

DYMANDE EN NULLITE DE DÉCRET :— Vide PROCÉDURE. 

DÉPENS. Celui qui poursuit une vente d’immeubies a privilège 

pour les frais de Ja poursuite, lesquels doivent être 
taxés comme dans une cause ex parte sans enquéte...... 

Dans une action où jugement est rendu pour un mon- 

tant plus élevé que les offres, mais où la dcfense est 
en substance maintenue, le Demandeur devra payer 
les frais ste contestation... sense 

“ La Cuur de Circuit, dans une action de la juridiction de 

la Cour des Commissaires, n’accordera sur la confes- 
sion de jugement faite et produite par le Défendeur 
avec les frais de la Cour des Commissaires, que les frais 
de cette dernière cour, particulièrement lorsqu’une telle 
cour exi-te et fonctionne dans le canton où le Défen- 
deur re Bide©......c00 sesve ue sosonnene sonner cocon serees sssensae sosooe see 


TOME XIV. 33 


~ 


461 


108 


298 


168 


167 


283 


192 





514 TABLE ALPHABETIQUE DES MATIERES. 


DÉPENS. Le Défendeur à une action en réclamation du prix de 
vente d’un immeuble, qui, deux jours après l’institu- 
tion de l’action, a offert de payer la somme réclamée 
en capital, intérêts et frais, obtiendra distraction de 
tous les frais faits subséquemment à ses offres............ 


“Le Défendeur en garantie, qui a confessé jugement pour 


partie de la demande principale et contesté cette der- 
nière pour la différence, sera condamné à payer tous 
les frais, ceux de la contestation inclus, suivant la 
classe de la demande originaire, quoique jugement 
n'ait été rendu que pour la somme confessée..…......… 
“ Le payement des dépens, fait à un avocat qui n’en avait 
pas obtenu distraction et qui n’était aucunement au- 
torisé à les recevoir, est valide... ss. scene 
“ Les frais d’une commission rogatoire, accordée à la de- 
mande d’une partie pour constater certains faite qui 
sont à la connaissance de l’autre partie et que celle-ci 
aurait dû admettre, sont à la charge de cette dernière. 
J :— Vide Avocat. 

DEPOT EN REVISION :— Vide Revision. , 

DESAVEU. La demande en désaveu est non recevable avant le 
jour du rapport de cette demande, à moins qu’avis 
n’en ait été donné à la partie adverse. La demande 
en désaveu, quoique régulièrement rapportée, n’est 
pas non plus recevable, si la cause principale est en 
délibéré... cacssccccecrccesce covansces secscsase vosssestecesee 

“6 La procédure en désaveu est un véritable procès entre 
avocat et client, lequel a pour objet de faire décider 
si l'avocat a mandat d’agir. L'avocat porteur de pièces, 
est présumé avoir un mandat général de la partie au 
nom de laquelle il agit. Le Demandeur en désaveu 
doit prouver toutes les allégations de ea demande et, 

articuliérement, qu'il n’a pas autorisé l'avocat qu’! 
ÉBAVOUB. sens sonosocnr snssco ose » ennsnnes soscscses cnner esse see ees 

DISTRACTION DE FRAIS :— Vide Taxn DE TéMorxs, 

DOUAIRE COUTUMIER :— Vide ENREGISTREMENT. 

se PREFIX :— Vide ENREGISTREMENT. 

DROIT D'ACTION. La livraison au bureau de poste d’un journal, 
adressé À une personne résidant dans un autre district, 
donne droit d’action dans le district où se fait la li- 
vraison du journal... ss nnneronsese secseeees 

“ D'ACTION. Prend naissance au lieu où le contrat est 
passé, quand l'obligation procède d'un contrat, quel 
que soit le lieu du paiement...... nnnences noveoece mossese sonne 

“ D’ACTION :— Vide IX8PECTEUR AGRAIRE. 

“ LITIGIEUX. Un droit n’est réputé litieux que quand il 
Y & procès pendant. ss coceceres sonccesecee sesacecercesces 


EFFETS TROUVES DANS LE FLEUVE SAINT-LAURENT. 
Aux termes du ch. 12 de la 22e Vict., les deux tiers du 
produit net de la vente d’une ancre, trouvée dans le 
fleuve Saint-Laurent par le capitaine d’un vaisseau, 
seront adjugés à ce capitaine ; en conséquence, une 
intervention des propriétaires du vaisseau réclamant 
ces denx tiers SEPA MNVOYÉE nn cccsesces corse ces soovvos ne 

ENREGISTREMENT. Celui qui a acquis, de bonne foi et pour 

‘ bonne et valable considération, un immeuble en vertu 
d'un acte de vente passé avant l’ordonnauce d’enre- 
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gistrement et dûment enregistré avant le ler novembre 

1844, n'est pas hypothécairement tenu au paiement 

d'un douaire prétix et d’un préciput stipulés en faveur 

d’une femme ar son contrat de mariage, si cette der- 

nière n’a pas fait enregistrer son contrat dans le délai 

fixé par la loi .…................. oe cance eecees sensesces ceees ‘osesecceee 

ENREGISTREMENT. De droit commun l’action en résolution 
de la vente, fante de paiement du prix, appartient ar 

vendeur et le droit de porter cette action n’a été en 

aucune manière affecté par l’ordonnance des bureaux 

d'enregistrement comes nres ceceesserescessee sonees RUOPEC EEE EEE TER 

Il n'est pas nécessaire, pour la conservation des droits 

de propriété, d'enregistrer les contrats de mariage 

dont ils résultent ; en conséquence, les enfants repré- 

sentant leur mère peuvent, à titre de communs, récla- 

mer la valeur de la moitié d’un propre ameubli qu'ils 

auraient laissé vendre......... conso nnss seven es sonsnensssnnesceee 

“Il n’est pas nécessaire qu’un contrat de mariage, conte- 

nant stipulation d’un douaire coutumier, soit enregis- 

tré pour donner à la douairière le réclamant un droit 

de préférence sur les créanciers postérieurs qui ont en- 

registré leurs titres. Le douaire, qui, dans un contrat 

de mariage, est mentionné être celui reconnu par les 

lois du Bas-Canada, est le douaire coutumier............. 

“ L'acquéreur, qui a enregistré son titre, ne peut étre as- 

sujetti à une servitude de coupe de bois imposée sur 

l'héritage et dont le titre n’a pas été enregistré, no- 

nobstant la connaissance qu’il pouvait avoir de cette 
servitude .…........... esssonsoee o none see soes cssceceneees sonsrere 

“6 La femme, qui n’a pas enregistré son contrat de mariage 

antérieur à ads nnance des bureaux d’enregistre- 

ment, ne perd pas pour cela son droit a’hypothéque 

sur les biens de son mari pour ses reprises matrimo- 

niales ...... enooor snenes ovn os noce es eaccesere seeeeenecneecesas ses see ces ee 

Le contrat de mariage, assignant une rente viagère à la 

femme, doit être enregistré pour lui conserver eon 

rang d’ hypothèque. sossone e sonosnses esonoooen ee 


A 
= 


“ Le vendeur d’un immeuble, qui ‘n’a a pas fait enregistrer 


son titre consenti antérieurement à l'Ord.,4 Vict ,ch. 30, 
avant le ler novembre 1844, ne peut étre colloqué au 
préjudice d’un créancier hy othécaire subséquent qui 
a enregistré son titre avant ui... ss css 

‘*  L’hypothèque n’a lieu sur les biens d’un exécuteur tes- 
tamentaire que du jour de son acceptation par acte 
authentique et cette acceptation doit être enregistrée 
pour donner à un créancier, en vertu du testament, 
priorité et préférence sur un autre créancier dont lhy- 
pothèqe a été dûment enregistrée. APTE ETES 

“a :— Vide HYPOTHÈQUE LÉGALE DE LA FEMME. 

ENTREPRENEUR :— Vide RFSPONSABILITÉ. 

EXCEPTION A LA FORME. Fondée sur la nullité de l’affidavit 
de la signification du bref et de la déclaration au dé- 
fendeur désigné audit bref comme étant “ de Toronto, 
dans le Home district du Canada-Ouest,” sera main- 
tenue et l’action renvoyée, affidavit énonçant que la 
signification avait été faite au défendeur en délivrant 
copie desdits bref et déclaration à sa femme, “ dans le 
canton de York, dans le comté de York, à son lieu de 
résidence dans ledit canton de York”... ns mes 

« ALA FORME. Une exception a la forme, fondée sur ce 
que l’huissier,instrumentant lors de la signification au 


515 


97 


102 


98 


97 


46 


483 


516 TABLE ALPHABÉTIQUE DES MATIÈRES. 


défendeur du bref de summation et de la déclaration, 
ne l’a pas informé du contenu de ces pièces, sera rejetée 
sur motion, l’article de l’ordonnance requérant cette 
information étant tombé en désuétude....…......ss.s 
EXCEPTION A LA FORME :— Pide Capias. 
“ A LA FORME :— Vide SAISI£-ARRÊT AVANT JUGEMENT. 
EXECUTEUR TESTAMENTAIRE. Dans une action pour dette 
mobilière portée contre l’exécuteur testamentaire, les 
héritiers ou autres représentants du testateur doivent 
être MIS En CAUBEC...... sono cocon serves novee os sonovone soccessscnee 
#“_ TESTAMENTAIRE. On peut, pour le recouvrement des 
dettes mobilières d’un testateur, poursuivre l’exécuteur 
testamentaire seul, sans mettre en cause les héritiers. 
L’exécuteur testamentaire poursuivi doit, 811 y a doute 
au sujet de la dette réclamée, dénoncer la poursuite 
aux héritiers.......... eovceee: nonoeoee D -cecessessecenece cnrsenerosenss 
“«  TESTAMENTAIRE. Un créancier, qui a obtenu juge- 
ment contre un légataire universel, l’un des exécuteurs 
testamentaire, ne peut ensuite poursuivre l’autre exé- 
cuteur testamentaire pour la même dette, même .ors- 
qu’il n’aurait pas été payé par le légataire universel, 
s’il n’allégue pas l’insolvabilité de ce dernier. Le léga- 
taire universel, devenu débiteur personnel, ne peut 
être forcé de rendre compte. .…...ssemensen sine sesssocsse 
EXECUTION. Si, après avoir fourni la caution judicatum solvi, une 
partie en appel au Conseil Privé déclare qu’elle n’a pas 
d’objection à ce que le jugement soit exécuté, la Cour 
d’Appel n’ordonnera pas le renvoi du dossier à la cour 
de première instance pour permettre de prendre l’exé- 
cution demandée... eee se concessee none oronse ses secees 
EXECUTOIRE :— Vide Taxs DE TÉMOINS. 


F 


FAUX :— Vide BILLET PROMISSOIRE. 

FEMME MARIEE:—Vide FoLLe ENCHÈRR. 

«  SEPAREE DE BIENS :— Vide FoLLe ENCHÈRE. 

ss “ “ “ ‘ ACTION RESCISOIRE. 

ss “ e « ;— “ OBLIGATION Dé LA FEMME 
POUR BON MARI. 
64 SÉPARÉE DE BIENS:— “ Témorn. 

FOLLE ENCHÈRE. Une motion pour folle enchère contre une 
femme séparée de biens qui,avec l’autorisation de son 
mari, s’est portée adjudicataire d’un immeuble vendu 
par le shérif, sera rejetée si avis de cette motion n’a 
pas été signifié au mari... ses 

FULLE ENCHÈRE. Une règle pour folle enchère, obtenue contre 
une femme mariée séparée de biens et siguifiée au ma- 
ri, est valide, quoique le mari n'ait pas été mis en 
cause dans la demande pour folle enchère et qu’on 
n’y ait pas mentionné qu’il eut autorisé son épouse... 

FRAUDE. Dans l’espèce la donation faite par le père à ses enfants 
mineurs est un acte entaché de fraude et, conséquem- 
ment, FANS CfTOt.......c0.ccreee seccecccecccecs sono connec secenereseees 

‘© La cession de biens, faite par un débiteur insolvable à 
quelques-uns de ses créanciers, pour ces biens étre dis- 
tribués suivant ses instructions à tous ses créanciers, 
est présumée faite en fraude et est nulle... 

“ La vente d’effets saisis, faite à un préte-nom du saisi et 
payée de ses deniers, est nulle............ soso oossees sonenoe se 
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FRAUDE. Le transport de droite héréditaires, obtenu par fraude et 
sous de fausses représentations, est nul............,....... 
On ne peut invoquer le dol et la collusion dans les titres 
d’une partie défenderesse à une action pétitoire, à 
moins que ces titres n'aient été déclarés nuls, ce qui 
ne peut 8e faire sans mettre en causs toutes les par- 
ties. S'il s'est écoulé plus de dix ans depuis la passa- 
tion d’un acte, il v a prescription acquise contre toute 
demande en rescision de cet acte...... laceeeees sooseno os vo sees 
Une opposition à une vente de meub'es, allégués avoir 
été acquis à une vente faite par le shérif, sera renvoyée 
comme entachée de fraude, attendu que la vente avait 
été faite sans considération ; que le Défendeur était in- 
solvable et que l'Opposant et la partie qui avait fait 
vendre judiciairement ces meubles, étaient fréres....... 
:— Vide BILLET PROMISSOIRE. 


és — “f SAISIE-EXECUTION. 


G 


GARDIEN :— Vide Huissirr. 
GREFFIER :— Vide MÉPRIS DE COUR. 


H 


HERITIER COLLATERAL :— Vide ACCEPTATION DB SUCCESSION. 

HOTELIER :— Vide RESPONSABILITÉ. 

HUISSIER. L’huis-ier qui, pour des raisons insuffisantes, ne pro- 
cède pa: a l’exécutoire dont il est chargé, n’a pas le 
droit de réclamer ses honoraires... ........... ....... 

‘#__ N'a pas le droit d’insérer dans un procès-verbal de saisie 
une obligation de la part du gardien, qu’à défaut de 
proluire les effets saisis il payera an Demandeur sa 
dette, intérêts et frais; le gardien sera déchargé de 
cette obligation qni ne peut sortir aucun effet............ 

HYPOTHEQUE. La sec. 7 du ch. 206 du statut 16 Vict. ne s’appli- 
quant qu'aux rentes viagères stipulées aux actes de 

onations entre-vif:, et non à celles créées par testa- 
ment, ces dernières n’emportent pas d’hypotheque à 
Pencontre des tiers-acquéreurs de bonne foi, si l’im- 
meuble n’est pas désigné et spécialement affecté pur le 
testament pour une somme déterminée conformément 
à la clause 28 de l’Oril. 4 Vict., ch. 80... ee. ssoos 

‘6 Le créancier, gui a une hypothèque spéciale sur un im- 
meuble vendu par décret, a le droit de demander d’étre 
colloqué jnsqu’à concurrence du montant prélevé, 
pourvu qu’il donne caution de rapporter les deniers 
our lesquels il aura été ainsi colloqué si les immen- 
Lies, non encore saisis et vendus et spécialement hy- 
pothéqués au paiement de la créance d’un créancier 
par hypothèque générale, étaient insuffisants pour 


payer la créance de ce dernier... ss rss 
a :— Vide ENREGISTREMENT. 
“6 — ‘4 RENTE CONSTITU EE. 


a LEGALE DE LA FEMME. Aux termes de la section 
29 du ch. 30 de l'Ord. 4 Vict, et de la section 61 du ch. 
37 des 8. R. B. C., il n’existe aucune hypothèque lé- 
gale on tacite sur les propriétés du mari pour le rem- 
ploi des propres de la femme aliénés durant le ma- 
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riage. La rénonciation de la femme à l’exercice de ses 
droits et reprises en faveur d’un créancier, n’étant pas 


registrement, ne prime point les créanciers subsé- 
quents qui ont enregistré leurs titres... ......... sscceees 


I 


INSCRIPTION EN REVISION. Il n’est pas nécessaire que l’ins- 
cription en revision soit signifiée à l'avocat personnel- 
lement... ss sononosssonosce cesse soncscmensese cas 

INSPECTEUR AGRAIRE. Aux termes de la loi concernant l’agri- 
culture, l'inspecteur qui, après examen d’une clôture 
de ligne, la déclare insuffisante, n’a aucun droit de la 
réparer et d’intenter une action en son nom contre la 
la partie en défaut pour recouvrer les frais de répara- 
tion ; il peut, s’il en est requis, autoriser le plaignant à 
la réparer lui-même, et ce dernier a seul droit à l’action 
en recouvrement des frais de réparation... 

INSPECTEUR DES CHEMINS :— Vide Avis D'ACTION. 

‘6 “€ ‘°° CoRPORATION MUNICIPALE. 

INTERPRETATION. La sous-sec. 8 de la sec. 64 du ch. 24 des S. 


tion au bureau du protenotaire d’une règle pour fatis 
et articles contre des Demandeurs demeurant en pays 
étranger, est insuffisante et illégale... ............... 
INTERVENTION. L'intervention, dans l'espèce, était valide, la 
partie intervenante ayant montré qu’elle avait uu in- 
térêt suffisant en contestation dans la cause... 
Lorsqu'une motion demandant permission d’intervenir 
a été accordée et que l’intervention n’a été ni produite 
ni signifiée dans les trois jours fixés par la loi, un dé- 
lai ultérieur ne peut, même sur motion appuyée d’un 
affida vit, être accordée pour produire les moyens d’in- 
tervention..….... ses bebe sosene povene coscesancoesencces 
“ :— Vide BILLET PROMISSOIRE. 


J 


JONCTION D'INSTANCE. II n'y a pas lieu à joindre deux causes 
parce que la matière en serait la même et qu'elle dé 
…endrailent toutes deux de la validité d’un testament. 
4 D'INSTANCE,. Le tribunal peut, pour des raisons sufii- 
santes, ordonner la jonction des causes.............,........ 

JUGE DE PAIX :— Vide JUGEMENT DES JUGES DE PAIX. 
JUGEMENT. Un jugement, rendu un jour qui n’est pas un jour 
de terme ou un jour d'enquête et pour audition au 
mérite, est nul... ....... ceeceesseceseesceseensececece: cesees socss 
“« DE DISTRIBUTION. On doit, après le rejet d’un ordre 
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de distribution, procéder à en préparer un nouveau 
conforme aux dispositions du jugement de rejet. ........ 
JUGEMENT INTERLOCUTOIRE :— Vide APPeL. 
“ se . ‘ APPEL AU CONSEIL PRIVÉ. 
“ “ “REVISION. 
JUGEMENT DES JUGES DE PAIX. Le jugement, rendu par 
deux des trois juges de paix appelés à décider l'affaire, 
" est valide... ceseecvesccenes coectscecsesansseceecese 
“ DES JUGES DE PAIX. Lorsque deux ou plusieurs juges 
de paix sont appelés à décider une affaire, ils doivent 
tons assister au jugement... ses. sescscsoscsoccessesee 
JURIDICTION. La Cour Supérieure est compétente à connaître 
des délits énumérés dans le traité conclu entre la 
Grande-Bretagne et les Etats-Unis et communément 
appelé “ Traité Ashburton ””......... ss ses coeees coves sees 


L 


LEGATAIRE UNIVERSE], :— Vide ExÉCUTEUR TESTAMENTAIRE 
LOUAGE. Aux termes de la loi 18 Vict., ch. 108, sec. 2, #4,nn loca- 
taire qui ne doit qu’un seul terme de loyer peut être 
expulsé des lieux loués... 
Aux termes de la loi 18 Vict., ch. 108, sec. 2, 24, un loza- 
taire ne peut être expulsé des lieux louée, parce qu’il 
n'aurait pas payé son loyer conformément aux condi- 
tions du bail... ses soscnsces cocon senses cecere ce 
“6 Dans une action pour loyer dans laquelle le Demandeur 
allègue bail verbal, puis usage et occupation, il peut, 
s’i] ne prouve pas le bail, recouvrer le loyer pour usage 
et occupation; il n’y a pas incompatibilité entre ces 
deux moyens... Leone cosces ceceesees + cnecesecscovees ca oo 
‘En louage de meubles la tacite reconduction n’a lieu 
que si le locateur e-t commerçant de choses de la na- 
ture de celles louées et, après |’expiration du bail, le 
locataire d'objets dont le locateur ne fait pas commerce 
en est présumé le propriétaire ses messes 
“ La contravention à la clause d'un bail qui défend de 
sous-louer sans le consentement du locateur n’entratne 
pas la résiliation du bail, si le locateur n’a pas protesté 
contre la sous-lovation gn’il connaissait et s’i: a retiré 
ses loyers du sous-locataire.................. secscecerceccceneces 
“ Le bailleur peut à volonté résilier un bail en louage de 
meubles, continué par tacite reconduction, et intenter 
en tout temps une action en revendication des meu- 
bles ainsi loués... ss. sossecereccs conser se sense 


M 


MANDAMUS :— Vide Conserz MuxictPaL. 
“ :— bide SECRETAIRE-TRESORIER DU CONSEIL MUNICIPAL. 
MARIAGE. Le mariage d’une fille .mineure, contracté et célébré 
sans la publication des bans et sans le consentement 
du père de la fille, avec dol, fraude, artifices et menaces 
envers cette dernière, et empéchement dirimant entre 
les parties, est nul... ss cocnscves sesenevercosseueas 
‘© DE BONNE FOI AVEC UNE PERSONNE MARIÉE. 
La bonne foi de la femme, qui contracte mariage avec 
nn homme marié qu’elle croit libre, donne À cette 
alliance les effets civils d’un mariage légitime, et, dans 
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ce cas, la femme légitime a droit à un tiers des biens 
laissés par le mari GECEdC..........00.cccsceessesessesroscceececees 
MATERIEL ROULANT D'UN CHEMIN DE FER. Etant im- 
meuble par destination, ne peut être saisi et vendu 
séparément du Chemin... ss -sescesccssccerereves 
MEDECIN. Peut étre contraint de déclarer ce qui lui a été révélé 
confidentiellement à raison de son caractère profes- 
MIOTINE] ........cccecseccecececoncecses sococosso soso seseeeenscnsnee concee 
:— Vide RESPONSARILITÉ. 
MEPRIS DE COUR. Sur une règle prise contre les greffiers, pour 
mépris de cour; à raison de la non-production d’un 
. dossier qui serait égaré, les parties duivent se purger 
par serinent sur les faits reprochés aux greffiers......... 
MESURAGE D’OUVRAGES GOTHIQUES FAITS PAR UN 
OUVRIER. L'ouvrier n'a droit qu’à un mesurage 
simple des ouvrages gothiques qu'il a faits à une église. 


N 


NOTAIRE :— Vide Preuve. 
NUISANCE :— Vide Action EN DOMMAGES. 


O 


mais il doit poursuivre > pour avoir l’immeuble.et, faute 


“6 Le propriétaire d’un cheval loué a,contre le locataire qui 


“ DE LA FEMME POUR SON MARI. Aux termes de la 
sec. 55 du ch. 37 des S. R. B. C., les engagements con- 
tractés par la femme séparée de biens pour les dettes 
de son mari, sont nuls... see sensveee | esonsn ses 

OFFRES RÉELLES :— Vide DÉPENS. 

OPPOSITION. Une opposition, fondée sur ce que les meubles sai- 
sie sur un défendeur appartiennent à l’opposant qui les 
lui a loués pour un an par bail notarié, sera maintenus, 
le Défendeur n'ayant aucun titre de propriété ni une 
possession de bonne foi qui lui permette d’invoquer la 
prescription quinquennale......... ss. esse sure 

“ :— Vide FrauDk. 

“ A FIN D'ANNULER. Alléguant saisie antérieure et que 
saisie sur srime ne vaut, ne sera pas rejetée aur motion. 

“ A FIN D'ANNULER. Produite par un défendeur à la 
saisie et vente de ses meubles et fondée sur le fait qne 
l'huissier saisissant aurait procédé sans recors, sera, 
sur motion, rejetée avec dépens............ von es on sn. 

“ EN SOUS ORDRE. Qui n’allègue ni ne prouve l’insolva- 
bilité, sera rejetie.... ue ncccccses covsscecscsccecccenscoses 


P 


PENSION ALIMENTAIRE. Une femme intente à son mari une 
action en séparation de corps et de biens. Le tribunal, 
pendant l'instance, accorde à la femme une pension 
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alimentaire. Sur ces entrefaites les parties se reconci- 
lient, puis se séparent de nouveau, et la femme as- 
signe son mari pour se fuire adjuger ladite pension 
alimentaire. Jugé que cette derniére action est mal 
fundée, la femme devant préalablement assigner de 
nouveau son mari en séparation de corps et de biens. 200 

PEREMPTION D’INSTANCE. La demande en péremption de 
l'instance principale doit être signifiée à tout interve- 
nant dans la cause, autrement elle ne peut être ac- 
COTÉES .crccscccccecccacsccceces vocves sancercereres ee sonccccescennesserace 193 

PLAIDOYER. Dans une action petitoire intentée par l’acquéreur 
d’un lot de terre à une vente pour taxes municipales 
contre le possesseur de ce lot, un plaidoyer alléguant 
que le Défendeur était en possession dudit lot en ver- 
tu d’un billet de location de la Cie des Terres de l’A- 
mérique Britannique subséquent au titre du Deman- 
deur; que la Cie avait possédé ledit lot a titre de pro- 
priétaire pendant plus de dix ans; qn’aucune taxe 
n'était due sur ledit lot à l’époque de la vente pour 
taxes, la Cie les ayant toutes payées; que le rapport 
fait au secrétaire-trésorier que des taxes étaient dues 
sur ledit lot était erroné et que le Demandeur avait 
obtenu son titre dans les deux années accordées par 
l’Acte Municipal pour racheter les lots vendus pour 
taxes, sera maintenu......... as ccceene voce sce cccncecscucecaceccees 61 

PLAIDOYER. Le Défendeur qui,dans une action sur billet, plaide 
quil n’a reçue aucune valeur, doit appuyer son plai- 

oyer de laffidavit requis par la loi... ss.mee 496 
“ Peut, pour des motifs suffisants, être amendé après l’en- 
quête sur payement de tous les frais... ven 104 
“ Suffisant eat le plaidoyer qui, dans une action sur billet 
promissoire,allégue simplement que le Défendeur n’a- 
vait en aucun temps dans les cing ans avant l’institu- 
tion de l’action, fait de promesse en la manière et 
forme alléguées par les Demandeurs... 128 
“ — Vide BILLET PROMISSOIRE. 

POURSUITE DE LA CAUTION CONTRE LE DEBITEUR. Une 
action par une caution contre le principal obligé, dans 
laquelle on allégue défaut et négligence de la part du 
Défendeur de payer, tel que convenu entre lui et un 
tiers, certains effets a l'échéance de trois mois, et rede- 
vance d’une certaine somme a ce tiers, sera maintenue, 

arce que le Demandeur, quoique n’ayant pas allégue 
a déconfiture du Défendeur, ni avoir été troublé a 
raison du montant ainai dû, aurait, par son allégation, 
montré cause d'action suffisante... ccc. ccesssenecen eee 
“« SUR BILLET PROMISSOIRE PERDU. Une poursuite 
ut être intentée pour recouvrer le montant d’un bil- 
et promissoire perdu et, dans ce cas, la perte du bil- 
let est suffisamment prouvée par le serment de la par- 
tie poursuivante qui doit, cependant, donner caution 
de garantir le débiteur contre toute autre réclamation 
ou poursuite relativement à ce billet...... .........., ...... 

PRESCRIPTION. Aux termes de la loi, tout billet doit être consi- 
déré comme absolument payé et acquitté, si aucune 
action en réclamant le montant n’a été intentée dans 
les cinq ans de la date de l’échéance de ce billet... ..... 128 

“ La prescription annale, décrétée par l’article 127 de la 
Coutume de Paris, ne s'applique aux gages et salaires 
que dans le cas où le serviteur a quitté le service de 
son maître depuis plus d’un an............ RUVTRP EI ERETEEEEEE 107 
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PRESCRIPTION. L'existence, depuis au-delà de quarante ans, 
d’ane clôture servant de ligne de division entre deux 
rropriét‘s n’a pas l'effet de prescrire le droit d’instituer 
a procédure en bornage ni celui du propriétaire de 
réclamer une partie de son fonds qui,au moyen de cette 
clôture, aurait été inclus dans le fonds voigin............. 
Un billet promissoire est considéré comme absolument 
acquitté et prescrit, si une action en recouvrement du 
montant de ce billet n’a été intent‘e dans les cing ans 
de son échéance. La reconnaissance par écrit de la 
dette on le payement d’un acompte n’interrompt pas 
la prescription... sesscsccecceces sonne sossesconoes sovoes wee 
#0 :— Vide FRAUNE. 
“6 “  OrposiTIoN. 

PRIVILEGE DU VENDEUR. Le vendeur d’une barge jaugeant 
plus de quinze tonneaux ne peut, par privilège, récla- 
mer ce qui lui reste dû du prix de vente sur les deniers 
provenant de la vente judiciaire de cette barge.. 

l'REUVE. Dans l’e:pèce, le reçu allégué doit être assimilé à un 

contrat par écrit; en conséquence, toute preuve testi- 
moniale tendant a le changer ou l’altérer ne peut être 
POEFINIBE... errors caccenscececsceece concceecncscescerssasesaereseaes 
La lettre d’une partie à son notaire est un commencement 
de preure par écrit suffisant pour obtenir du tribunal 
lu permission de faire la preuve testimoniale d’une con- 
vention passée entre ce notaire untiers La réclamation 
d’un notaire pour valeur de services professionnels 
n'étant pas matière commerciale, les règles du droit 
anglais relative a la preuve ne lui sont pas applicables. 
L'avocat d'un défendeur qui a témoigné pour le deman- 
deur peut prouver que ce défendeur, vu son peu d’in- 
telligence et de mémoire, n’est pas un témoin digne de 
Ol... oe non ouoe senncenes sonsesccscssraceees see. enr sssececee seceesens 
Le cadastre fait preuve compléte non senlement de la 
rente constituée qui peut affecter un emplacement, 
mais aussi des cens et rentes et charges annuelles que 
cette rente constituée remplace......... beesee ene se cecenes senses 
Le témoignage, rendu devant des arbitres par un témoin 
qui n’a pas été préalablement assermenté, est irrégulier 
même lorsque, du consentement de deux des trois 
arbitres, il aurait été ultérieurement mis par écrit, signé 
et assermenté par ce témoin ; en conséquence, le rap- 
port fondé sur ce temoignage sera annulé sur motion 
à cet effet... con scovesecaceee oe sesvacesnaese exces cenees sens . 
Le tribunal ne peut forcer le secrétaire-provincial à pro- 
duire des documents dont la production serait nuisible 
à l'intérêt public... ae recess seceveas «cee ece sesceee - 
“ Lorsqu'un document a été perdu et que cette perte est 
établie par affida vit, la teneur de ce document peut- 
être prouvée par témoin... tosssonses “sors mosnensusne 
Une partie à une action ne peut être examinée comme 
témoin pour contredire un acte notariée, à moins d’un 
vommencement de preuve par écrit obtenu de cette 
partie au moyen d’interrogatoires sur faits et articles. 

:— Vide POURSUITE SUR BILLET PROMISSOIRE PERDU. 

:— Vide l'ROCÈS PAR JURY. 

PROCEDURE. Des pièces de procédure signées par l'un des pro- 
cureurs associés, en son propre nom, après que Son Co- 
associé À cesser de pratiquer, ne seront pts rejetées du 
dossier, à moins qu'il ne soit immédiatement fait mo- 
tion à cet effet... coe soso AOPECTÉ RTE ESPETEEE eeeeon ces 

se I] n’est pas nécessaire dans les causes appelables de la 
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Cour de Circuit, de donner avis de la comparution. 
Une fois la comparution du Défendeur reçue par le 
greffier, il ne peut plus être procédé a jugement en va- 
cance. Un juge on chambre n’a pas juridiction pour re- 
Jeter de la procédure une comparution irrégulièrement 


rodui 
PROCEDURE. Il n’est pas nécessaire que la déclaration d’une eai- 


a 


sie gagerie prise en Cour de Circuit voit signifiée par un 
huissier ; il suffit qu’elle soit déposée au bureau du 
protonotai re. La signification d’une déclaration est suf- 

ante bien qu'il n’y ait pas eu un intervalle de cinq 
jours entre cetté signification et le rapport du bref...... 

La nullité d’un acte de transport peut être demandée 
sur contestation d’une opposition l’invoquant, et la 
cour peut adjuger sur cetie demande en nullité sans 
qu’ il y ait action révocatoire ou paulienne............. …. 

L'avis de motion donné à l’un des deux procureurs as- 
soci(s, l’autre ayant été nommé juge, est suffisant... 

Une demande en reprise d'instance doit être formulée 
par requête ou par motion......... senenenne none se ssonenosr sonore 

Valide est la demande en nullité de la vente par décret 
faite auper non domino, qui est dirigée contre l’adjudi- 
cataire, le shérif et les autres parties au décret, et cela 
sans que celui qui demande cette nullité ait fait d’op- 
position ou aucune procédure dans la cause ot l'adjn- 
dication a été faite... de seeee cancer sneceesas enceonnse cannes ce 

:— Vide CaPias. 

CUMUL D’ ACTIONS. 
© FOLLE ENCHÈRE. 
“ INSCRIPTION EN REVISION. 
“| IRTERVENTION. 
4 JUGEMENT. 
 Mépris DE Cour. 
“ OPPOSITION A FIN D'ANNULER. 
“ — ReTRAIT SUOCESS0RAL. 
‘© SAISIE-ARRÊT AVANT JUGEMENT. 
‘ TLERCE-0rPOSITION. 

IN FORMA PAUPERIS. Le tribunal peut révoquer le 
privilége de prucéder in forma pauprris accordé au De- 
vandeur, s’il y a preuve que ce dernier vaut plus que 

ST... recess reccceacnceccecces cecces vonooe cosoco soso sesoss sesso se 


PROCÈS PAR J URY. Dans le Bas-Canada où la Cour n'est ordi- 


CES 


nairement présidée que par un seul juge et jamais par 
lus de deux, une motion pour nouveau procès, dans 

e cas de misdirection, ne peut étre accordée..... neasecenece 
PAR JURY. Ii n’y a pas lieu & nouveau procés dans un 
cas de félonie..…........"... ss. sesscecersences sescncesssascnssses 
PAR JURY. La défense des personnes assignées pour 
félonie ne peut se faire par plus de deux conseils de- 
vant un jury entièrement formé d'individus parlant 
la langue des avocats de la défense... 
PAR JURY. Si, en réponse À une question 4 l'effet de 
savoir si le Deman eur s'était rendu coupable de né- 
glisence pour n’avoir pas averti immédiatement le 
D.fendeur que le billet versé au procès était contrefait, 
le jury dit que: “ Le Demandeur a été coupable de 
négligence,mais sans aucun dommage pour le Défendeur,” 
la seconde partie de cette réponse ne sera pas rejetée, 
attendu gue le jury avait droit de repondre de la ma- 
nière qu'il Va fait... ccssescnsccceccecsscscesacceesccces: ceseners 


PROCUREUR AD LITEM. La produ-tion d'un factum, faite par 
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un procureur qui, au moment de cette production, ne 

représente aucune partie dans la cause, est valide, si, 

par substitution, il devient ultérieurement le procu- 

reur de la partie dans l'intérêt de laquelle le factum a 

Été produit. escrocs essere decane seccecees conecenes 
PROCUREUR AD LITEM. Lorsque l'un des deux procureurs asso- 
ciés meurt, le procureur survivant représenfe le client 
antérienrement raprésenté par les deux associés......... 
AD LITEM. Une partie dans une cause n’a pas le droit 
de révoquer en doute l’autorité d’un procureur ad litem 
qui comparait pour la partie adverse, quoique cette 
dernière ait été irrégulicremerf assignée ..............06 ose 

“ AD LITEM :— Vide PROCÉDURE. 
“ “oo. 6 = “TAXE DE TÉMOINS. 

PROPRIÉTAIRES RIVERAINS. Les propriétaires riverains de 
lots voisins, possédant en vertu du même titre peuvent 

faire les contrats ou stipulations qu’ils jugent à propos 

concernant l’usage de l'eau d’une rivière ou d’un cours 

d’eau coulant le Jong de leurs proprictés respectives. 

L'usage ordinaire de l’eau courante ne peut être res- 

treint, d’après la loi commune, par des moyens artifi- 

ciels,ou par les conventions ou stipulatio. s des voisins 

TIVOTEING .....-ceccneccvece verses cancee neces sonvoesooens oes eevee seecseces 


R 


RAPPORT D’ARBITRES :— Vide PREUVE. 

RATIFICATION DE TITRE: — Vide DÉLÉGATION DE PAIEMENT. 

RECU —Vide Preuve. 

REGISTRATEUR. Ne peut, dans une action en dommages intentée 
contre lui pour avoir fourni un certificat erroné, invo- 
quer la prescription de six mois décrétée par la loi con- 
cernant “ la protection des juges de paix, magistrats et 
autres officiers remplissant des devoirs publics.” Le 
registrateur qui, dans un certificat fourni par lui, cons- 
tate que trois lots de terre, situés dans un autre district 
d'enregistrement, sont hypothéqués pour le montant 
d’une obligation et qui omet d'indiquer que d'autres 
lots, situés dans son propre district, sont aussi hypo- 
théqués pour la méme créance, est responsable en dom- 
mag 8, envers l'acquéreur des lots en dernier lieu men- 
tionnés, jusqu'à concurrence du montant de l'hypo- 
thèque affectant ces lots, et dans ce cas l'acquéreur, 
poursuivi hypothécairement en recouvrement du mon- 
tant de ladite hypothèque, a droit d'appeler le régis- 
trateur en garantie et de recouvrer et les frais de 
l’action hypothécaire et ceux de l’action en garantie... 

:— Vide SHÉRIF. | 

RENONCIATION :— Vide HY1'OTHÉQUE LÉGALE DE LA FEMME. 

RENTE CONSTITUEE. Le créancier d’une rente constitaée ne 

peut en demander le remboursement, parce qu'une 
autre rente constituée, qui lui est hypothéquee, est 
rembour-ée à son débiteur par suite du décret forcé 
de la propriété sur laquelle est assise cette dernière 
rente, s’il a d’autres hypothéges suffisantes pour assu- 
rer la prestation de sa rente....  ....... 

# CONSTITUEE :— Vide PRFUvE. 

«6 VIAGERE :— Vide ENREGISTREMENT. 

és VIAGERE :— “ HyporHéque. 

REPRISE D’ INSTANCE :— Vide Procepurr. 
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REPRISES MATRI).ONIALES DE LA FEMME. La femme com- 
mune en biens peut, avec l’autorisation de zon mari, 
ratifier, pendant la communauté, la vente d’un im- 
meuble conquét de la communauté faite par le mari, 
et cette ratification constitue une renonciation à l’hy- 
pothèque qu'elle a sur cet immeuble pour ses reprises 
et, en agissant ainsi, elle ne se porte pas caution et 
n’encourt pas de responsabilité pour dettes, engage- 
ments ou obligations contractés par son mari, et ceite 
renonciation n’enfreint pas la sec. 36 de l'Ord. 4 Vict., 
ch. 30. Si la femme, en ratifiant la vente, t'est aursi 
obligée a 1a garantie de la vente conjointement et soli- 
dairement avec son mari, la ratification est valide 
comme renonciation à ses reprises, mais l'obligation 
de garantie est nulle comme violant ladite ordon- 


‘“ MATRIMONALES DE LA FEMME .— Vide Enrrets- 
TREMENT. 
RESILIATION DE BAIL. Aux termes de la loi cencernant les lo- 
cateurs et locataires, le défaut du locataire de payer le 
loyer stipulé est suffisant pour autoriser le ivcateur à 
obtenir lu résiliation du bail et, dans ce cas, il n’est 
pas nécessaire d’alléguer et de prouver que le locataire 
n’a pas garni les lieux loués Je meubles suffisantspour 
répondre du loyer....... een noneneanenee enscer caseeeee Lssnon ares 58 
DE BAIL. La vivlation de la clause d’un bail, prohi- 
bant la sous-location des lieux loués sans le consente- 
ment par écrit du locateur, est une raison suffisante 
our demander la résiliation du bail... eos 50 
‘6 DE BAIL :— Vide Louace. 
RESPONSABILITE. La Couronne est responsable des dommages 
causés par des travaux publics qu'elle a fait exécuter. 450 
L'action en recouvrement de dommages allégués avoir 
été causés par l’état dangereux d’un chemin, intentée 
contre une municipalité par les représentants d’une 
personne décédée accidentellement sur ce chemin, ne 
peut être maintenue, si la preuve démontre que la 
personne décédés a été victime de son imprudence...... 498 
La fille majeure n'est pas comptable des soins qu’un 
médecin aurait, à sa demande, donné a sa mère indis- 
posée avec laquelle elle réside... seveeesccesces ons 67 
Le caissier d’une banque peut, dans le cours ordinaire 
des affaires, trausiger non-seulement avec les indivi- 
dus, mais aussi avec les corporations commerciales, 
même celles dans lesquelles il aurait quelque intérêt. 237 
Réception fuite d'ouvrages de construction d’une église, 
ceux qui les ont fait faire ne peuvent, à moins qu’il 
n’y ait eu dol ou surprise,se plaindre des défectuosités 
qui s’y rencontrent et qui ne dépendent pas des vices 
du 80]... sens. en cane scence saccescncces sovves son ve soso soon ee ves 454 
“ :-— Vide SHERIF. 
“ DES AUBERGISTES. Un hôtelier est responsable de 
la valeur d’un paletôt qu'un individu, allant à un bal 
donné à son hôtel, aurait remis à un des serviteu 8 de 
cet hôtelier en échange d’un billet ou numéro, si, sur 
présentation du billet, le paletôt n’a pas été reimis à 
cet individu et s’il n’y a pas preuve de négligence de 
la part de ce dernier... ss sos cccseseeseenens vocoes see 70 
RETRAIT SUCCESSORAL. Il n’y a point lieu à l’action en retrait 
successoral quand la cession a eu pour objet une part 
fixe et déterminée dans une immeuble certain......... - 206 
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REVISION. La cour peut à discrétion donner priorité à une cause. 
“ L'action en dommages, qui conclut au payement d’une 
somme déterminée et à l’exécution de certains tra- 

vaux pour prévenir des dommages à l’avenir, n’étant 

pas une action réelle, il suffit d’un dépôt de $20 pour 

pouvoir inscrire en TEVISION...... scene snsress eccees cove senees 

‘€ Il y a lieu 4 revision et à aprel de l’homnlogation d’un 
ordre de distribution, même lorsqu’aucune contesta- 

tion n’a (té produite... ss. RTE eo sss soone vocone ccucee 

“s Le jugement final, re‘etant un bref de saisie-arrét émis 

en vertu de la loi des faillites de 1864, est, aux termes 

de la sec. 30 du ch. 29 du statut 27 et 28 Vict., sujet À 

TOVIBION esse soso sosnos vonone secses sos ceecseccs conten ous vos se aes ceeees 

“ Parmi les jugements, il n’y a que ceux susceptibles d'ap- 

pel qui peuvent étre sujets À revision... ses. coscee 

RIVIERE :— Vide PROPRIÉTAIRES RIVERAINS. 


S 


S AISIE-ARRET. Le tribunal ne peut, sur contestation d’une saisie- 
arrêt et pour déterminer ce qui peut être dû au défen- 
denr par le tiers-sairi, prendre connaissance des 
comptes qui existent entre ce tiers-raisi et une partie 

ui n'apparaît pas au dossier... ss sosences: nsc 

‘ AVANT JUGEMENT. Fondée sur un affidavit qui n’al- 
lègue pas formellement que le Demandeur perdra sa 
dette et souffrira des dommages, sera annulée... 

‘ AVANT JUGEMENT. La créance doit être alléguée 

d'una manière PrECiFC......0. sous soso soncseoreonese sosees cooece 

“ AVANT JUGEMENT. L'affidavit donné pour obtenir 
une suisie-arrêt constitue une preuve légale suffisante 

de la fraude et ne peut être mis en question par une 

.  dénégation des allégations qu’il contiont... ….......,........ 
“AVANT JUGEMENT. On ne pent, par une exception à 
la forme. révoquer en doute les faits énoncés dans un 
affidavit pour saisie-arrét avant jugement... 

«© AVANT JUGEMENT. Peut être annulée sur simple 
requête à fin d’opposition faite par le Défendeur en 
dehors du terme... ss o cccecccecenescncccesece: ses see sescee 

« AVANT JUGEMENT. Pratiquée contre les meubles d’un 
-débiteur parce que, après en avoir fait Pinventaire, il 

les aurait annoncés en vente, sera annulée... 

SAISIE EXECUTION. On ne peut saisir sur un Défendeur les 

effets qui ne sont plus en sa possession, quand même 
la vente qu’il en aurait faite serait frauduleuse.......... 
“6 GAGERIE. Dans une action commencée par une saisie- 
gagerie, la signification de la déclaration doit être faite 
soit en en laissant une copie au greffe de la cour dans 
les huit jours de la signification du bref, soit en en 
donnant une copie au Défendeur avec le délai accou- 
tumé, si cette signification est faite en la manière or- 
AINAÏTE esse ose oee cossasceecnserons sovecscosocs cecses ee see seeoes 

“ MOBILIAIRE :— Vide Hetssrer. 
SECRETAIRE-TRESORIER DE CONSEIL MUNICIPAL. Un 
bref de mandamus adrersé à une personne comme ‘‘ 8e- 
crétaire-trésorier de la corporation de la paroisse..." 
est nul, parce qu’il n'existe pas de tel officier public, 
le titre légal de cette personne étant celui de “ secré- 
taire-trésorier du conseil municipal de la paroisse de ”.. 
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SENTENCE ARBITRALE. Le défaut de signification d’une sen- 
tence arbitrale en entraîne la nul lité...........:cccses soveee 
se ARBITRALE. Qui n’a pas été rendue en présence des 
partie et n’a pas été signifiée dans le délui fixé par le 
- Compromis, est nulle... cence soonce sonsceees vovcss noces i 
SERVITUDE. Un droit d’nsage en bois entre particuliers est un 
droit personnel. Le droit de coupe de bois est purgé 
par le décret........ Geen sccecer soosee gone ansoncocembansenonses mecs 
:— Vide ENREGISTREMENT. 
SHERIF. Le shérif est responsable personnellement envers l'im- 
primeur de la Reine pour les annonces de vente pu- 
liées dans la Guzette Officielle... c.ncece sneceecenestecees 
“Le shérif est responsable personnellement des frais d’un 
certificat du régistrateur ordonné avant une vente par 
décret, si les deniers formant le produit de la vente 
sont insuffisants pour les payer... essor 
«6 N’a pas d’action en garantie contre le régistrateur.. ..... 
SIGNIFICATION DE DECLARATION :— lide Proctpure. 
4 DE DECLARATION :— Vide SAISIE-GAGERIE. 
SOLIDARITE. I] n’existe aucune solidarité entre les signataires 
d’une pièce de procédure par laquelle commencent les 
vacations de l’avocat pour le paiement des honoraires 
de cet avocat........ snneseensoneee voor cncous cesser one se senses ce 
STATUT DES LIMITATIONS. Le statut des limitations d’Angle- 
terre n’a jamais été en vigueur dans le Bas-Canada et 
le statut du Canada de 1847, 10 et 11 Vict., ch. 11, n’a 
as d'effet rétronctif..... ss. messe secs sees sens coscoseee 
« DES LIMITATIONS. Le statut impérial de 1623, 21 
Jacques I, ch. 16, sec. 3, intitulé : “ Acte pour limiter 
les actions et pour prévenir les poursuites en loi,” n’a 
pas été mis en vigueur par l'Ordonnance de 1785... 
SUBSTITUTION, Le pouvoir, accordé au grevé de vendre les im- 
meubles substitués, peut être cédé et, si par experts et 
gens à ce ronnaissans, c’ert jugé avantageux. le pouvoir 
ainsi accordé n’oblige pas le grevé à recourir au tribu- 
nal pour la nomination des experts et pour obtenir un 
jugement lui permettant de vendre. Dans le cas d’une 
d’une donation par une inère à un de ses fils, à la con- 
dition que si le donataire meurt avant ses frères et 
sœurs, les biens retoirneront à /eura enfants légitimes 
par souches, les enfants d’un frère du donataire, décédé 
avant la donation, ont droit à leur part, comme ceux 
des frères et sœurs décédés: après la donation... 
“ DE PROCUREURS :—Vide Procurecr ad litem. 
SYNDIC. Aux termes de la loi des faillites de 1864, le syndic d’of- 
fice a droit de réclamer par tierce-opposition toute 
gomme déposée, après jugement dans une saisie avant 
jugement, entre les mains du protonotaire par un tiers- 
BAISL oo... socoos coves sonne sons voue Déonen nos nonnoe cescee s saeeeees 


TACITE RECONDUCTION :— Vide Lovace. 

AXE. Aux termes de la 25e section du règlement de la cité de 

| Québec imposant une taxe sur les courtiers et les so- 
ciétés de courtiers, la société seule est eujette à cette 
TAXE ceccnncccees voceeese veneee cnn eccenescaens scenes coonee teens sons e 

TAXE DE TEMOINS. Le procureur, qui a obtenu la distraction 
de dépens, a droit d'inclure dans son mémoire l'’allo- 
cation accordée aux témoins de sa partie, de s'en faire 
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payer par la partie condamnée anx dépens et, a dé- 

aut de payement par cette dernière, de prendre exé- 
cution en son nom pour recouvrer cette allocation. La 
partie qui a obtenu gain de cause peut obtenir un exé- 
cutoire pour les dépens distraits à son procureur, si 
elle a remboursé à ce dernier le montant de l’exécu- 
toire ou si le procureur s’est désisté ou a consenti à ce 
que l’exécutoire soit délivré au nom de eon client...... 

TEMOIN. Le mari ne peut étre examiné comme témoin de la part 
de sa femme séparée de biens et poursuivie en sa qua- 
lité de marchande publique... ses 

# Un témoin, sominé par un seul et même subpæna de com- 
paraître pendant trois jours consécutifs, n’est pas sujet 
à la contrainte par corps parce qu'il aurait fait défaut 
de comparaître l’un des trois jours....... RARE ERIEER . 

“ :— Vide Avocar. 

“oi “ PREUvVse. 

TIERCE-OPPOSITION. Une personne, dont les droits sont affectés 
par un jugement, peut, par une action directe de la 
nature d’un tierce-opposition, faire reviser ce jugement. 

TIERS-DETENTEUR. L’on ne présume jamais qu’un tiers-dé- 
tenteur s’oblige persunnellement et renonce au droit 
de délaisser, à moins qu'il n’y ait promesse expre-se 
et renonciation formelle................. use RUES ses 

TRAITE ASHBURTON :— Vide Junipicrion. 

TKANSPORT. Le transport de marchandises, fait à une banque 
par le remise d’un reçu d’entrepét sans endossement, 
est valide... ss vnnen cossereessaneescesseseseess coe 

46 :— Vide FrarDe. 

TRAVAUX PUBLICS :— Vide RESPONSARILITÉ. 

TUTEUR. Le tuteur n’a pas droit de vendre des actions de ban- 
que de son pupille sans l'autorisation de la justice; en 
conséquence un transport de ces actions, fait par le 
tuteur sans cette autorisation, est atsolument nul et, 
dans une poursuite contre la banque puur faire décla- 
rer que les actions ainsi transportées appartanaient 
encore au mineur, il n’est pas n‘cessaire de mettre en 
cause le cessionnaire de ces actions..…................ sesore 


V 


VENTE. Celui qui achète des marchandi-es sur (chantillons et 
qui trouve que les marchanilises délivrées ne leur sont 
pus conformes peut, dans un délai raisonnable, deman- 
der la résiliation de la vente... ss. ss. 

“«  Liacheteur, qui a négligé de remettre la chose vendue 
aussitôt qu'il en a découvert les défauts, ne peut r- 
clamer des dommages du vendeur... soseecees 

“ Lorsqu’une vente de bois sur pied a été faite à deux ache- 
teurs différents qui en ont eu la possession, le titre du 
premier acheteur doit être préféré à celui du second... 

“4 Luisqu’une vente est faite sur échantillons, l'acheteur, 
qui trouve que les marchandises vendues ne leur sont 
pas conformes, doit réclamer immédiatement ; il ne 
peut, après un délai de six moi, ni retourner ces mar- 


chandises ni demander la résolution de la vente........ 
te =— Vide CAUTION. 
se :— “ DELEGATION DE PAYEMENT. 
se — “ FRAUDE. 


“ — “ SHÉRIF. 
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VENTE D’IMMEUBLE APPARTENANT A DES MINEURS. 
On ne peut, par preuve orale, démontrer que toutes les 
formalités préliminaires requises pour la vente d’un 

immeuble appartenant à des mineurs ont été obser- 379 
VÉBB. eee cnrnnenorornoce cosmos socesoe scene ces sons soncoe ee ATEN 
‘#__ MUNICIPALE D'IMMEUBLES POUR TAXES :— Vide 

PLAIDOYER. 

VÉRIFICATION D'ÉCRITURE. Si la signature d'un billet pro- 
duit au sontien d’une action est déniée, des experts 
euvent, sur motion à cet effet, être nommés pour en 
aire la vérification et leur rapport sera homologué par 

le tribunal... ss rene sersseses cones veseee soccer seeees 81 








STATUTS IMPÉRIAUX. 


ANNÉE, PaGeEs. 
1623-24, 21 Jacques I, ch. 16 .................,... Re rnssssee sos aeeneeees sonne sees 417 
1623-24, 21 Jacques I, ch. 16, sec. 2....... eee ceseeeeeeceseenses 424 
2828, 9 George IV, ch. 14... ces soscse senscecersonceness 417 
1841, 4 et 5 Victoria, ch. 35... score sssocnonocvooe see sscencess 153 
1843, 6 et 7 Victoria, ch. 76... ccocessensccncee caccesees sesessceseseees 125 
1847-48, 11et 12 Victoria, ch. 78... unes sevcncsessenccceee eosee vec 183 
1852-53, 16 et 17 Victoria, ch. 113... sesseoes Lennon snes ssoes 417 
1856, 19 et 20 Victoria, Ch. 97..........cscscccccceccecoescasensees sence: cseees 417 
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1784, 24 George III, ch. 2... cerecenas soc sesscssosccccosens 417 
1785, 25 George III, ch. 2 sec. 10... cence: cenees oeeees 424 
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ANNÉE. PAGEs, 
1819, 59 George IIT, ch. 3........cccccccsscses soscocseccercscnecees sence cones sees ces 24 


ORDONNANCES DU CONSEIL SPECIAL. 


ANNÉE. PAGES. 
1840, 4 Victoria, ch. 30, esse crosses ANPEEEES 96, 100 et 102 
1840, 4 Victoria, ch. 30, sec. 4... se secs onons or ceeees 97 et 99 
1840, 4 Victoria, ch. 30, sec. 21... es sssoseee Leeson sonceees 10! 
1840, 4 Victoria, ch. 30, sec. 23...... cn oncrneon soc oe contes ose cesses senceenes 98 
1840, 4 Victoria, ch. 30, sec. 29... scene sossoosne vounonee e 98, 104 et 165 
1840, 4 Victoria, ch. 80, sec. 34... bs ee ceseneee Lee creeeneseasaeseeee … 98 
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ANNEES. PaGEs, 
1842, 7 Victoria, ch. 77........8. etn ccceecccensceesccans sosnere concen senees 97 
1847, 10 et 11 Victoria, ch. 11... .cccscescceccccsscecsescccees ssseescnsces ons 417 
1847, 10 et 11 Victoria, ch. 11, sec. 1............. non snonne ceeccccas senses ces 424 
1849, 12 Victoria, ch. 19.......00 cesseoees lees nnoeoneee cersccees senses see 139 
1861, 14 et 15 Victoria, ch. 51... cecccecee sacccsnscccssccccscaccceenss 464 
1852, 16 Victoria, ch. 206, sec. 7... ccccesecccsccccncee sescenees a sovece 102 
1855, 18 Victoria, ch. 108, BOC. 2, Bd. ccessccevcccessonvee seceveoes 59 
1855, 18 Victoria, ch. 108, SOC. 1e vurne cscs reves cose recense 59 
1855, 18 Victoria, ch 202, BOC. 20... ee scene Les eetees cosean canoes 173 
1858, 22 Victoria, ch. 3, gec 80... eu... een creme cesses soeens 450 
1858, 22 Victoria, Ch. 12........00 cesses o censeeecneces ceeccceecncces cases 64 
1860, 23 Victoria, Ch. 61, 8ec. 18............ rues sense sescecces ces 41 
1861, 24 Victoria, ch. 6... ee sovuse soncoccee cocece soccecccsecseeconoes 135 
1861, 24 Victoria, ch. 23, sec. 1... conceesee eee eee 173 
1862, 25 Victoria, ch. 11, sec. 2....0. ..cecccceccenee teres eteecerescceeecs 109 
1862, 25 Victoria, Ch. 56........ccc0 eus sonne sossase venons es saceccees 491 
1862, 25 Victoria, ch. 56, sec. 1 et 2..............., cececse cee veceeeces 392 
1862, 25 Victoria, ch. 56, sec. 20, 22, 23, 24, 25 et 39......392, 393, 304 
1864, 27 et 28 Victoria, ch. 17, sec 3, 3 6....... nes since seceee 281 
1864, 27 et 28 Victoria, ch. 17, BOC 7... une, sos sense saccecssecsecceees 283 
1864, 27 et 28 Victoria, ch. 39, sec. 8............ sonoa os cossssave cavccosseecoees 286 
1864, 27 et 28 Victoria, ch. 39, sec. 14... ss sasses soncoe eee - 90 
1864, 27 et 28 Victoria, ch. 39, sec. 20... eue secscscecsececsccence 287 
1864, 27 et 28 Victoria, ch. 39, sec. 21... rss nososs mocooee 441 
1864, 27 et 28 Victoria, ch. 39, sec. 30... rare cocon one 281 
1890, 53 Victoria, Ch. 31, 8ec. 78e corse sosoos cover soccns nee . 170 
1890, ñ8 Victoria, ch. 83, sec. 56. . ............... Lessassssssossnen cee 170 
1890, 53 Victoria, ch. 33, sec. 68 et 69...... Oo snee seecee sonvec sosoee eee 30 
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Pauss. 
Chapitre 41, sec. 16... sacovens none avoccsnsene snsecsens Looneo se 442 
Chapitre 54, sec. 8... snnoco soso cennsnton sees eases seccsnccsescoe leacccees 173 
Chapitre 66, sec. 8... sens rss ter eesessseaesaee ces ceeees 462 
Chapitre 66, sec. 25..........00sscsensoscce sopnoso or -cecncees sonoen vovosses ae seees 93 
Chapitre 66, sec. 106...........-cccceessecccsonscesccece socse: soon soscnocsenss see 92 
Chapitre 66, sec. 153... ner sos ce csneescenserensenasssaenes sae 93 
Chapitre 88, sec, 9, ÿ 1... sesnnenes sormsesos nosvensocese sneer ses 462 
Chapitre 94, BOC. 26... sou nes sons roneos soeene veeeee ve beaesescoeees Lee one 175 
Chapitre 99, sec, 55.................. neocon aoveccats ce n 000000 csc en sonne sonne vos 175 
Chapitre 103, sec. 25. con enee a à eue 0000 8 ont scssccessce® sonsenemennee se coossemmenses ol 
Chapitre 103, BOC. 26 .cscescosecsececescessseccveessrsssssseescesssunmsavaceven ses vas ae 22 
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PaGes. 
Chapitre 15, sec. 126............... Done ns sonoeosonene sescenacenee © cesene se cee nseees 21 
Chapitre 17, sec. 91... ccceccccccessvccseccenscecs sessenesensees canssseee sonne 345 
Chapitre 24, sec. 12, 14 et 20......... rnnesne sonoce secoue soossoosssonsese 43 
Chapitre 94, BOC. 51, 95... cnececece sonne coscsnes socssrecsces recensasenes ees … 461 


Chapitre 24, sec. 61, 46... PROTETET ER ET EREEEEEELT ERP ELLE ILE sonnsenee cer rvonee 63 
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24, sec. 64, 88... seseccccccercnecccscvesenesees ns cease: ceeces 62 
26, sec. 32° Gross coven cossectecssessccsssesees sono ne cence sence ccsncees 68 
36, SOC. 26, 82... coercccscrncccecuncecs soso ceases ceeecrsneceeences 4 
BB, BOC. 27........ ccceceee sonores es cos soscosvuooss senses eaaner sasecenes 46 
36, BOC. 28... eee sons se voons ccceescecenswocees cesses ARRPEPEU PE TP ET EE 3 
36, sec. 46... ne oee cececscerees coeees sosees sence: senses sonner senses 97 
37, BOC. BQ.. ccc. conan r cosans non ses cecscecccneeees soneessaceasesteneesens 98 et 108 
37, BOC. SL. .ccccccccesccccas tacces voces: eecees sesso: seenes wcnescces sestecses 165 
37, BOC. 55... ne sonne goes ce sosvnn nnnonoens cosces cence: seseeseecets ene 162 
37, SOC. 105... nn en rsecunvus scenes cue sosescessaceccs coseenen ces 109 
AO, wscccecccssecsccenscceessecees toner cenceeess oeeeeeens ceveoner senceteetees 58 
41, sec. 10, BL co... ce ue conso sosseseemscssesens …… 204 
41, BEC. 18 ................, . ences eoeeseee vncopsses covocses sneens 204 
41, BOC. 25... nues cooeas weccsecenseces Sones pancecses cusooce ee 205 
41, sec. 29, 28 1 et 2... nn esse ss oonoes soon er ce 204 
sonne soncoenes sonces seseces vecensecenesses peonocsseseces o cssscceseceese 128 
BA, sec. 31... one coscnseencas ces ees cacceeess ceepecses succes 417 et 425 
OT ne soon nes sessecees tonne mennes seceee soc seeses sonaeseacarses 417 et 429 
67, BOC. ses cons. soon senses cesses sooner census scones steseees ove 421 
77, BOC. 63... cancer ccceecscccccccccssconses sonscscences soesessenece 176 
TB. cee coveneee: . 314 
BQ... ccs ns coeee sesssncs seseesne:seneesauaees conesere: eaesenees epeees 458 
82, sec. 2... caccaccesneneccen concen vases sessseee easssvccnsnens 24 
82, sec. 14... ..cccercnences cocens svscce sever senses cesses seceanses sevens eos 88 
82, sec. 14, 42... nn essnos sonne socese cooose o ce sonsoous 322 
82, sec. 15............ unes covnes soso sa cesses ces sevcssessoeecerseeess 88 
82, sec. 24.........., covecscee sens sens soon ones weccenes- aessesecencs 80 
83, BOC. 7... cesses secesccasees sonne sense penses tone es vases sesenee ove 308 
83, BOC. 8... cecssccececscecsssconesscescescenees coco 14 ef 415 
83, BOC. 44........ see dos ccsscoonone Less sesess 414 et 415 
83, BOC. 57... ns nrese sons en sasssseeseeseee vonoee on 378 et 413 
83, BEC. 63... sense ses sonner snscesese sovoccoreseseemesssncee 48fi 
83, BOC. 64... cnsecescccrecerccssdescsencece eres coco ceererencees 425 
83, sec. T1....c. 22+ ceccceccccsccsccescersesacesceess ceveseccscescoseccces 194 
83, sec. 71, 42... coeens ceceee cassonaee cevscecescceces ceveeeesassecess 84 
83, SEC. 83, 42. es nes conne vonoee conceescssceses steeees access 496 
83, BOC. 87. 43... essence. coseecsasaccerconesee seeseeaencess 112 
83, BEC. 154, 42... anceeeesenscec coeeeseusees acenes conser eceasces 15 
83, sec. 170)... cscccescecescenece recess cncassnesnes seeesescees oes -414 et 415 
83, BOC. 183.00... ..cc0. ne secees ccctecves savccecer sencusses © oes 74 
83, sec. DIG. .....ccc ccecseeee ne conne cectestarecsansesces 120 
84, sec. 31... wecceccessscesceceesconssecvceescsacee seccceceseceece cones 175 
85, sec. 15...... cee concer senses cecees cs caeccesnenanseeees presseecsaee oes 107 
85, SEC. 18... eee seceee cesses soso sosees cence covecs cease soeese 290 
BT recocecesectecs socsscces soncovoes sasseenes speceeas caveee saree seeen seeeees 314 
87, sec. 1... ne eeceececsraneeesereenes sneer neeess canoes 120 
87, BOC. 11... ss, scsatene seeeeeccencses speeee sapecace enseee 401 
87, sec. 12, 82... ns cesses covecscotecs coeccercvees soncesscens 400 
sons soon meoone cooee conso caceer es svecees Conese toners seen: tances cececeus 156 
14, sec. 19... rss soone sococcsercoconsse sossoncee 23 
DA, sec. 39... see tenses cnccoscrscsevosee sence: sesees 24 
OL rss cocercscsevects sesctcnsecesseceeces penecsneccessevess cosees 85 
108 ......sssccccccccccceccsceseeccesces senses seees: aos poesie eseesecus once 22 
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Pac. 
345 


532 CODE DE PROCEDURE CIVILE. 


CODE CIVIL. 

ARTS. PAGES. | ARTS Paces. | ARTS PAGES 
119.20... ne sscceee 439 | 1203......... 20. sescccees 323 | 1720 .....ccccscccsceeces 280 
L27...ccccccccs co vocsve 439 | 1223... cece ccceceees 496 | 1726... ose 300 
DDY..ceccccsccs encevces 927 11231 see sono eee 8811732... 280 
375 ucccs ccscccces secces 391 | 1233.2... 0.0000. 50 et 303 | 1814... 70 
379 ..ccccceccccccccececs 391 | 1234.........s00ee- 50 et 6911815... 70 
AO vovaee cescceves 488 | 1245... veseccece 50 | 19583. cecseeece 54 
FOB ...cccccccesccsccs cee 488 | 1301... ss ce. 162 | 1998... see. 44] 
504 192 | 1498... 379 | 2009 283 
656... sommes one 2 | 1523.2... ...cceccsccnees 379 | 2024... suce coerce 37 
710. ..ccecccccscccsccccs 206 | 1530... secs concen 379 | 2025... cececces sonne 37 
DID soso n oo 443 | 1535... sooc ee 124 | 2026... ue cenccees 37 
D51 use. senc scenes 235 | 1583............... coves 206 | 2027 roses some 37 
952... so... es 236 | 1624... ce 60 | 2028 37 
DEQ....00cccccaccoecceces 162 | 1638............. 50 et 358 | 2113...... cece cecceece 96 
ns 342 | 1709... ......008 rss 972 | Q114......ccccsscceenes, 96 
993... 323 et 342 | 1710............. pevececs 27212115... cccccccccceeee 96 
1029... . 167 et 168 | 1711 ............ ce 272 | 2260... 198 et 416 
1034... ce 12711712... ce eeee vee 272 | 2267... 128 et 416 
1054... ev eceees 498 | 1713. vecccecee 272 | 2268... ue « 55 
1156 .........cccccvcseces 3711714 nev ccnece ves 272 

1188 rose 13011715... russe 3 


ARTS PAGES. | ARTS. Paces. | ARTS PaGEs 
1 .cceccoccsccces ccceee 74 | 252.0... .ccsccvceccceces 88 | 715....... peccccecccces 105 
19... ss soso 317| 275... 190 et 2931 727. se veces 37 
DD ons o Lésssnsesese 345| 313... 50! 730... soso 37 
Ye ENTIER 79 | 322, soso e cesses 229 | 758... seven ve 202 
D ...scccceececce sons e 201| 3B4.........cccce serene 297 | 798....... 114, 120, 201 
FO sn snssosenenns 241 340... na cossee 229 et 376 
56. eos oosese 435| 345............ 229 et 297 | 801... nssces moe 308 
CY APRES 483 | A7. score nncs ae 65 | 804........... 377 et 413 
69 ...ccscccccecccccecs 483 | 439... cc ccceeeees 495 | 806... 114 
75... ceeccseeeees 377 | 457... 193 | 819... 10 et 169 
BB... cceveccccccscccecs 435 | 462... eus 435 | 825... 401 
135... ns vevece 0 | 460 esse, . 74) 834... . … 169 et 197 
136... cenccscvcces 128 | 4692... 74 | 854... 10 et 169 
145 2.0... ces cecces coco oo ANG | LT. cen coccccecs 741 875... cee soc. 413 
154 ss 199| 478... seu 191 et 280 967. roses soouee 168 
157 ...cccccccccces soon 84 | 47Y ccc ccccee cecees 1069... cencscacees 435 
192. en cocces 368 | 482... ee 11 1115........... 283 et 450 
17e coccccccecs 200 | 494... 281 et 283 | 1116................. 
yD nr cone.  ovoeue 49) 500... 46111122... nues. 77 
245. rs onere sons e 323 | 560... ose 7D | 1180... sense. 77 
249... vecececcece 18 |} 597... sees . 76 | 1852............ none oo 279 
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